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overruled, 30 L. D., 616. 
399.) . 
McFadden et al. v. Mountain View Mining 
and Milling Co. (26 L, D., 
«27 L, D., 358, 
'MeGee, Hdward D. (1t L. Da 285); over-. 
ruled, 29 L. D., 166. 
McGrann,. Owen (> DL, D, 
24 BL. D., 502, 


_ MeGregor, Carl (37 L. D., 698) 3 overritled, 


38 L. D., 148. 


-. MeKernan a Bailey (16 i, D.. - 368) ; over- 


| Tuled, 17 L. D., 494. - 

McKittrick Oil. Co, vw. Southern Pacific R, R. : 
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Tyler, Charles (26 tL; Dd, 699): ; overruled, 
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‘DECISIONS 


RELATING TO 


THE PUBLIO LANDS. 


COEUR D’ALENE INDIAN LANDS — TIME. OF PAYMENT ‘EX. 
| | _ TENDED. | 


Cmcunan, 


Durante c oF THE INTERIOR, 
- Genzrat Lanp Orrice, 
; _ Washington, D. o oe 2, 1912. 
_ Recistrr ann Recerver, 
United States Land Office, 
Coeur @Alene, Idaho. 
SIRS : Your attention is ‘ivacted to the act of ‘Congress approved 

April 15, 1912 (Public, No. 120), which reads as follows: 


Be it enacted by the Senate and House of Representatives of ‘the United States 
of America in Congress assembled, That any person who has heretofore made a ~ 
homestead entry for land which was formerly a part of the Coeur d’Alene In-. 
dian Reservation, in the State of Idaho, authorized by the act approved June- 
twenty-first, nineteen hundred and six, may apply to the register and receiver 
of the land office in the district or distr icts in which the land is located for an 
extension of time within which to make payment of any amount that is about 
to become due, and upon the payment of interest for one year in advance, at 
five per centum per annum upou the amount due, such payment will be extended 
for a period of one year, and any paymeut so extended may annually there- 
after be extended for a period of oue year in the same manner: Provided, That | 
the last payment and all other payments must be made within a period not ex- — 
ceeding one year after the last payment becomes due by the terms of the act: 
under which the entry was made; that all moneys paid for interest as herein 
provided shall be deposited in the Treasury to the credit of the aacens as a 
part of the proceeds received for the lands.. : 
Sec. 2. That failure to make any payment that may de due, unless the same 
be extended, or to make any extended payment at or before thé time to which : 


such payment has been extended as herein provided, will forfeit the entry and - 
- the same shall be canceled, and BBY and all Eee theretofore made shall 


be forfeited. 
| Sec. 3. That nothing herein contained: shall affect any - ~valid adverse claim 
initiated prior to the passage of this act. 

Approved, April 15, 1912. | 


55736" —V Ol 4112-1. 
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| No special on of application for soeicn of time to make oe 

7 “ment will be required; the payment by the entryman of interest for 
one year in advance, on any amount about to become due, at the rate | 

of five per centum per annum, will be sufficient, and the receiver will — 

note, upon receipts and abstracts of collections, the nature and pur- 

pose of the payment. : 

_ Very respectfully, ess 7 7 

a . Fren Dennett, Commissioner. 

” Raenoeeas | | Be | 
| SamMvEL ApaMs, | 

First Assistant Secretary. 


rt 


| RECLAMATION—BELLS, FOURCHE PROJECT. 
“Posrac Norics 


Desvere ane OF THE Iwrmrior, 
Washington, May 2, 1912. 


Pacman to the provisions of section 4 of the Reclamation Act of 
dune 17, 1902 (82 Stat. , 388), notice is hereby given as follows: 

1. Water will be ready for delivery from the third unit of the 
Belle Fourche Project, South Dakota, under the provisions of the 
Reclamation Act, in the irrigation season of 1912, for the irrigable 
areas shown on farm unit plats i 3 


B lack H alls M eridian 


TT ON, R4 EL 
TT. 10N., BR. 4 EL 
T. 8N. R.5 E. 
er? AN ob Ie. 
T.10N., R.5 EB 
TT TN, B66 E. 
T. 8N, ROE. 
TT 9N, RCE. 
ou warn ¢ N., R. 7 E. 


approved ey the cer eee of the interior on March oT, 1912, and on 
file in the local land office at Belle Fourche, South Talore: | 

- 2,- Homestead entries accompanied by applications for water rights, | 
and, as hereinafter provided, by the appropriate installment or in- 


stallments of the charges for building, operation and maintenance 


may be made on and after May 25, 1912, beginning at 9 o’clock A. M.,. 
_ under the provisions of said act, for. the farm units shown on ead | 
: plats. Water- a applications may be made after the date as 


f 
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for lands heretofore entered and for lands in private ownership, and 
the time when payments will be due therefor is hereinafter stated. 

3. Warning is hereby expressly given that no person will be per- 
- mitted to gain or exercise any right whatever under any settlement. 
or occupation begun prior to June 20, 1912, on any lands shown on : 
said plats; provided, however, that this shall not interfere with any 
- valid existing rights obtained by settlement or entry while the land 

was subject’ thereto. | | 


4. The limit of area’ per entry representing ite acreage ore in. —_ 


the opinion of the Secretary of the Interior, may be reasonably re- 
quired for the support of a family on the lands entered subject to — 


the provisions of the Reclamation Act, is fixed at the amounts shown 


on the plats for the several farm units. The maximum limit of area 


for which water-right application may be made for lands | in private : 


ownership shall be 160 acres of irrigable land for each land owner. 
5. The lands included in this unit, and shown on the above-named _ 
farm unit plats shall be divided into four: classes: A, B, C and D, 
and shall be subject to the charges and terms of payment as herein- 
after prescribed. ~ 3 

6. Class A includes all public ies in this unit sitersd:: on or be- 
fore January 24, 1911, and all such lands in private ownership, held 

under trust deed or eae under contract with the Belle Fourche — . 
_ Valley Water Users ‘Acociation on or before said date, 

Lands in Class A shall be subject to a building ee of $80. per 
acre. of irrigable land, graduated as follows: First installment, $1 
per acre; second installment, $2 per acre; third to eighth ‘install- 
ments, cee ce: $28 per acre; ninth installment, $4 per acre; and . 
~ tenth installment. $5° per acre. The first iastallinent, shall become 
due on. December 1, 1912, and subsequent installments on December 
first of each year ‘thereafter. a 

_ In case of failure to file water -right application within two years. 
- from the date of this notice, or to pay the annual installments re- _ 
' quired by this public notice and orders applicable thereto, the land 
shall be subject to the building charge and conditions of 1 
hereinafter imposed upon lands in Class C. - 

- 7, Lands in Class A may, upon application, be cea iied to Class 
B hereinafter described, and: become subject to all charges, terms, 
~ limitations and pad com: applicable thereto. Such applications, 
ica i approved by the project engineer, shall be filed 1 in the local ones 
office. 

8. Class B ‘nclades all lands. which would be included i In Glass A, 3 
except forthe fact:that the entryman or owner of the land desires 
- to take advantage of the graduated scale of payments, as hereinafter 
_ provided. Lands in. Class B shall be subject to a building oe of 
$85 per acre Ox irrigable land, euaiiel as follows: : 
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First to third installments, inclusive, $1 per acre; fourth-and fifth 
installments, $2 per acre; sixth installment, $3 per acre; seventh in- 
stallment, $4 per acre; eighth installment, $5 per acre; ninth install- | 
ment, $6 per acre; and tenth installment, $10 per acre. For Class B 
lands the first installment shall be due on December 1, 1912,.and sub- 
-sequent installments.on December first of each year thereafter. 

9. Class C includes all public lands in this unit vacant on and 
after January 24, 1911, and all lands in private ownership which on _ 
the said date were not held under trust’ deed, or were not signed - 
under contract with the Belle Fourche Valley Water Users Associa- 
tion. -Lands in Class C shall, until further notice, be subject to a 
building charge of $40 per acre of irrigable land, payavle: in gradu- 
ated installments as follows: | 

First and second installments, $9 each per acre; third and. fourth 
installments, $3 each per acre; Atth and. sixth installments, $4 each 
per acre; seventh. and eighth installments, $5 each per acre; ninth 
and tenth installments, $6 each per acre, 

For public lands in this class entered on or after J anuary 2A, 1911, 
and also for ‘private lands in this class, the first two installments 
shall be paid at the time of entry and fling of water-right applica- - 
tion; the third installment shall be due December 1 of the following 
year, and subsequent installments sane be due on December first of : 
each year thereafter. | 

10. Class D includes all lands in this unit now or hereafter owned 
by the State of South Dakota, and they shall be subject to the 
charges, limitations, terms and conditions as for lands of Class A, if 
water- -right application be made within two years of the date thereof, | 
All lands in Class D for which water-right application shall not have 
been made within the said period of two years, shall become subject 
to the charges, conditions and Tumitatipns Imposed | oe lands in 
Class C. 7 

11. The charges which shall be made per acre of irrigable iia in 
the said entries and for lands heretofore entered or in private owner- 
ship which can be irrigated by the waters from the said irrigation 
project are in two parts as follows: =. 

(a) For the building of the irrigation system, the aieants stated. 
as applicable to the various classes of lands described, payable in not - 
~ more than ten annual installments. Full payment- may be made at 
any time of any balance of the building charge remaining due subj ect 
to the regulations of the General Land Office. - | 

(b) For operation and maintenance for the irrigation season of 
1912 and annually thereafter, until further notice, shall be 60 cents 
per acre of irrigable land, whether water is used thereon or not. For . 
all lands in Classes A and B the portions of the installments for 
operation and maintenance shall be due December 1, 1912, and 
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annually on December first of each year thereafter, whether or not 

water-right application is made or water is used thereon. For lands 
of Class C the portion of the first installment for operation and 
maintenance shall be paid at the time of entry or filing of water- 
_ right application; the portion of the second installment shall become. 


due on December first of the following year, and subsequent portions. ~ 


on December first of each year thereafter. | 

12. The regulation i is hereby established that no water will be fur- 
nished i in any year until the portion of the installment for operation 
and maintenance for that irrigation season and for prior seasons shall - 
have been paid. Accordingly, no water will be furnished for the 
irrigation season of 1912 for any lands unless the portion for opera-. 


tion and maintenance of the installment due December 1, 1912, or | 


at the time of entry and filing of water-right pplication has been. 
paid; and in like manner for subsequent years, no water will be fur-. 
nished to lands until payment of said portion of the installment is 
made for the current and prior years. As soon as the data are avail- 
able the portion of the installment for operation and maintenance | 
_ will-be fixed in proportion to the amount of water used, with a 
minimum charge per acre of irrigable land, whether water is used 
thereon or not. 

18. A. number of farm units and tracts of private lands are so 
situated as to be irrigable. partly under the second. unit, opened to 
irrigation by public notice of February 10, and partly under the 
third unit, and water-right applications have heretofore been filed for 


the areas under the second unit. In such cases both areas are shown 


distinctively. on the plats and the added areas, irrigablé in 1912, will 
be subject. to all the terms and conditions of this notice, water- ight 
applications being filed therefor as for other irrigable lands in the 
third unit. 

14. Failure to make any two eviasile when due, aghethion on . 
entries made subject to the Reclamation Act, or on Wee right appli- 
cations for lands in private ownership, ghall render the water-right | 
applications in either case, and, if the lands are public lands, the 
entries also, subject to cancellation, with the forfeiture of all rights 
thereto under the Reclamation Act, as well as.of any moneys paid. 

15. An entryman against whose entry there is no pending charge of 
non-compliance with the law or regulations, or whose entry is. not 
‘subject to. cancellation under the Reclamation Act, may relinquish 
his entry to the United States and assign in eras to a subsequent 
entryman any credits he may have for payments made on his water- 
right application; and such assignee shall have the right to continue 
payment at the same building charge. A private land owner against 
whose water-right application there is no pending charge of non- 
compliance with the. law or regulations, or whose water-right appli- _ 


~ 


6 . DECISIONS RELATING TO THE PUBLIC LANDS. 


cation is not subject to cancellation, may in like manner make written 
assignment of credits for payments made, and his assignee shall have 
the right to continue payment at the same building charge. No 
benefit of a smaller charge than that fixed by the public notice in 
‘force at the time of filing water-right application shall accrue for any 
_ land, except where the entryman or private owner holds written 
assignment made under the conditions herein stated. 

16. All charges must be paid at the local land office at Belle 
Fourche, South Dakota. | 

7 | Samcurn dene 

First Assistant Seonetary ore the Interior. 


‘RECLAMATION—-BELLE FOURCHE PROJECT. 
— Orper. | 


Deparment OF THE INTERIOR, | 
Washington, May 2, 1912. 


By eee of the authority. contained in the act of Congress ap- 
proved June 17, 1902 (32 Stat., 388), it is hereby ordered that any 
settler under the Belle Fourche. project, South Dakota, who is in 
- financial need, including owners or occupants of lands heretofore 
entered or in private ownership within the third unit, but excluding 
lands hereafter entered, may receive water for irrigation in the 
season of 1912 without prior payment of the portion of the instal- 
ment for. operation and maintenance, amounting to 60 cents per acre. 
of irrigable land, subject, however, to the following conditions, viz: 

1. Application for such extension of time of payment must be . 
made to the project engineer through the Belle. Fourche. Valley — 
' Water Users Association not later than June 1, 1912. Such appli- 
cation shall be referred to the project engineer with report and 
recommendation by the Board of Directors of the Association; and 
such application shall be allowed by the project engineer only i in case. 
he is satisfied that the applicant is in financial need. . 
- 9, Payment must be made not later than December 1, 1912, on the 
amount to be paid shall be 65 cents per acre of inrigable inn, instead 
of 60 cents as provided for by public notices. 

.  $amurnn Apams. 
First Assigiant Seoretary of the interior. - 
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WALTER SORENSON. 
Decided May 8, 1912. 


‘Honinereap Tine —-A wetiepaenn “Scorn 9872, R. S. 


‘The mere fact that an applicant to amend under Section 2372, . Revised Stat- = | 
utes, as amended by the act of February 24, 1909, made his original entry 
: under ‘the enlarged homestead .act, whereas the.land to which he desires — 


to amend has not been designated as subject to entry under that act, 
but is subject: to entry under section 2289, Rey ised Statutes, is no objection ; 
to allowance of the amendment, provided | the character of, the entry: be 
changed to stand under that section and restricted to not more than 160 a 
acres. : : | =. 


Tompson, Asians Secretary: 


July 25, 1911, the Commissioner of the General ima Office re- oe - 


-. jected the Speed of Walter Sorenson: to amend his homestead 
_ entry made April 6, 1910, for the S. 4, Sec. 20, T. 16 N., R. ee 
_M. M., so as to embrace i in lieu thereof the SE. 4 NW. 4, NEL 4 4 SW. 
1, a lots 5 and. 6, Sec. 6, T. 15.N., R. 55 E., M. M., Miles. City, . 
Montana, land district. Appeal from the action i: the Commissioner | 

has brought the case before the Department for consideration. _ 
The entry of Sorenson was made subject to the provisions of the 
enlarged homestead act of February 19, 1909 (35 Stat., 689). The 
action of. the Commissioner was based upon the fact that the land 
asked for by way of amendment: has not been designated as of the 
character subject to entry under the said enlarged homestead act. E 
He called the party’s attention to the act of F ebruary 3, 1911 (36 
Stat., 896), authorizing the allowance. of second homestend entry. 
3 ander, certain. circumstances, and suggested to the applicant - his 
right to file an application for second entry under said act. neon re- 
-linguishment of his present entry. 
_ The grounds upon which the applicant claims the right to ie 
his present, entry are that a mistake was made in attempting to de- 
scribe the lands: which he originally intended to enter; that he was 


misled by his locator who showed him a. desirable tract on land which a 


he thought suitable. for homestead purposes and gave to the appli- 
cant the description as now appearing in the entry ; that as a matter © 
of fact the land actually shown to applicant by the locator is rail-_ 


road land and is not subject to entry; that the land. actually em- 


braced in his entry is rough, gravelly, and wholly unfit for any kind — 
of cultivation as to the greater portion of it, and that it would be 
absolutely impossible to find 80 acres of the entire 320 which could 


be cultivated as required by the said enlarged act. 


Section 2372, R. S., as amended by the act of February OA, 1909 : 
(35 Stat.,. 645), provides that in all cases where an entry is made 
of a “tract not intended to be entered, amendment of same my be 
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allowed and the payment transferred from ‘the tract erroneously 
entered to that intended to be entered if the same has not been dis- : 

‘posed of and is subject to entry, or if not subject to entry, then to 

any other tract liable to such entry. The act provides that the facts 
be shown by proper affidavit as to the mistake regarding the num- 
ber of the tract intended to be entered and that every reasonable 
precaution and exertion was used to avoid the error; that the show- 
ing must be such as to entirely satisfy the Cammmiesoner of the Gen- 
eral Land Office that the mistake has been made, etc. 

The denial of the application by the Commissicner appears to 
have been predicated upon that portion of the law which authorizes 
such change of entry “to any other tract liable to such entry.” The 
land here applied for, as stated by the Commissioner, is not subject 
to entry under the enlarged homestead act, and therefore is not sub- 
_ ject to such entry as the one which it 1s sought to have changed. 
However, the land is, so far as shown, subject to entry under section 
9989, R. S., for an area not iegemscine 160 acres, and the applicant 
desiree the. character of his entry changed so as to stand under sec- 
tion 2289 as well as changed as to the description of the land em- 
braced therein. In a recent case, that of Norman T. Hallanger, de-_ 

cided March 6, 1912, the Department, directed change of.entry, which 
was made neler the general provisions of the enlarged act so as to . 
stand under section 6 of said act. Where the required amount of 
money has been paid in connection with a homestead entry, as in 
_ this case, to meet the proper charges: for the entry if amended, and 
if there be no substantial administrative objections to allowance of 
amendment, the character of the entry may be changed so as to 
stand subject to those other provisions of the homestead laws appli- 
cable to the land to be embraced in the amended entry. An entry 
under the enlarged homestead act is a homestead entry, as is one. 
under section 2289. The general character of the two classes of 
homestead entry here in question is not so dissimilar as to afford 
reason for denial”of the application to change the enlarged entry to 
one under the provisions of the general homestead law. Therefore, 
the reason assigned by the Gommissioner for denial of the applica- 
tion is deemed insufficient. However, it does not appear that the 
claimant has described the land he originally intended to enter. 
This he should do so that it may be determined whether or not the 
same is subject to entry. The Commissioner has not questioned the 
showing as to mistake, but. his attention perhaps was not directed 
to this feature of the case, inasmuch as the action was based upon. 

the point above discussed. The action of the Commissioner is modi- . 
fied as above directed and the case is remanded for further consid- : 
eration and for supplemental evidence if deemed. necessary. | 
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JOHN A. WIEST. 


Decided M ay 8, 1912. 


DESERT-LAND Jnerey—A aste waren —Quatarroarton, yp se 7 7 
The assignment of a desert-land entry is not an abandonment fhensot: and. | 
one who has exhausted his right. under the desert-land law by making 
entry, does not, therefore, by assignment thereof, become > qualified, under | 
the act of February 3, 1911, tc take another desert-land oy by. assign- 
iment. 7 ) 
| THOMPSON, Assistant Seoretorg: 

John A. Wiest appealed from decision of the pprneseuee of the 
General Land Office of July 27, 1911, rejecting assignment to him of. 
Louise M. Ware’s desert-land entry ior S. $, Sec. 2, T. 12 5., BR. 14 E., 
SS. B. M., Los Angeles, California. 

_ April 29, 1907, Ware made entry, which she re April. 16, 
1911, to J anf A. ‘Wiest, April 17, 1911, the local office disapproved 
' the assignment because, November 3, 1904, Wiest had made a desert- 
land entry which he assigned to Edward i, Wiest, and was thereby 
disqualified to take the ees poe COM uSIOnee affirmed that 
action. 

The General Tend Office seconds show a Deer 14, 1908, 
John A. Wiest made desert-land entry for N. } NW. 1, Sec. 12, T.. 
13 &, R. 14 E., S. B. M., Los Angeles, Guldornis. which he assigned, 
Noganiber 3, 1904, to Edward L.. Wiest. The appeal contends that 
this was in fact! an abandonment, and not an assignment. Bone ». 
Rockwood, 38 L. D., 253, is relied on to sustain such contention. 

That case does not hold that qualification to make entry or to falls | 
assionment of an entry is restored, to one who has made an entry, 
by. his assignment. of it. The question’ there was who was proper | 
defendant to a contest a cael an entry assigned ¢ to a disqualified 
person. © | 

An assignment is not an abandonment of an entry. “The entry still 
exists and may be perfected, and title be acquired. If an entry be | 
abandoned, the land falls back into the public domain, and the ae -_ 
ernment has parted with no land. | | : 

Jobn A. Wiest had exhausted his right to make desert- land entry | 
and was disqualified. to take an entry by assignment. 

The decision i is ; affirmed. Pee my 


JOHN A. WIEST. 


Motion foe rehearing of departmental season of May 3, 1912, 
nue denied. ee First, ‘Assistant Secretary Adams, aed 7, 1919. 
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INSTRUCTIONS.. 


_ Rieut or Way—ReEsERVOIRS, CANALS, AND DiTtCHES-——EVIDENCE OF WATER RIGHT. 
A water-right ‘permit issued by the State of Wyoming to. an applicaut for — 
_ right of way for a reservoir, canal, or ditch easement under the act of 
March 8, 1891, qualified by indorsement thereon that the waters of the 
_ stream from which he proposes to secure his water supply is already . 
largely appropriated and that ‘the issuance of this permit grants only 
_ the right to divert and use the surplus or waste waters of the stream, 
_and confers no rights which will interfere with or impair the use of water 
by prior appropriators,” does not constitute a prima facie showing of right 
to appropriate sufficient water to utilize the grant, in contemplation of 
departmental regulations, and the applicant will be required to furnish — 
_ other satisfactory prima facie evidence showing that he will be able to 
control, through diversion or ‘storage, sufficient water to. utilize the grant 
‘desired. . : 


@ 


First Assistant Secretary Aauis i. the Commissioner of the Gene 
| Land O fice, May 3, 1912. 


Your letter of February 10, 1912, requests eastenctione relative to 
applications for reservoir, canal, and ditch easements under the act 
of March 3, 1891 (26 Stat., 1095), which look to the storage and 
_diversion pr waters in ‘the State of Wyoming, and where it appears 
to be the practice of the State engineer’s office to stamp upon. water 
' permits issued an indorsement in the following form: — 

The records of the State engineer’s office show the waters of Creek 
te be largely appropriated. The appropriator under the permit is hereby noti- 
fied of this fact, and the issuance of this permit grants only the right to divert 
and use the surplus or waste waters of the stream, and confers no rights which 
will interfere with or impair the use of water by prior appropriators. 

The regulations | governing the allowance of such applications 
require that prima facie evidence of thé right to appropriate suffi- 
cient: water to utilize the grant sought shall be submitted with each 
application, and you express the opinion that a water permit; quali- 
fied with the indorsement above quoted, is not such a prima facie 
showing as the regulations contemplate, but in view of the number of | 
‘cases presented to your office where the question is involved, Feanert 
‘departmental advice upon the subject. 

It appears that the matter has been. heretofore the subject of cor- 
respondence between your office and the State engineer’s office and 
that under date of October 10, 1910, the State engineer of mgomine | 
advised you that the indorsement 3 in question— | 


is placed on all permits where the records of flow or the experience Ne irri- - 
gators has shown that there are or may be seasons when the water supply 
will not be ample in the later summer months. The flood water stamp is a 
- warning that. there may be times when it will be impossible to irrigate during — 
the months of July and August. The flood water stamp does not: ‘in any way - 
affect the water right that is secured by filing the application for permit’ and . 
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the certificate. of appropriation iaaed — the State Board of Control makes DO 
mention of flood water. A- certificate of appropriation issued under a flood 
water permit is identical with all. other certificates issued, Tf any person 
is willing to invest money in the construction of irrigation works, when he is 
warned by the State in advance that he may not be able to obtain water some 
years, during the entire growing season, it appears to me that the State and 
every public officer should do his utmost to assist in euch development as may 
be possible, under these circumstances. 

He further stated that the sole purpose of the ave is to warn the 
prospective investor and not to limit the right that may be secured. 
He further expressed the opinion. that those persons willing to spend 
their money to develop lands where the water supply is scanty 
~ should be encouraged. 7 

In the opinion of this Department a _ water permit, qualiead on its | 
face by such an indorsement, is without value as evidence of the right. _ 
of the applicant under the act. of March 3, 1891, to appropriate — 

water for diversion and use through the rights of way sought to be _ 
secured from the United States. If it is designed to and does operate _ 
as a warning to the applicant and to prospective investors that: the — 


water supply is or may be insufficient, it should also operate as a_ i 


warning to the United States not to burden the public domain with. 
grants of easements which may never be. utilized. for lack of water. 
~The Department’s approval in such cases might itself mislead pros- | 
pective ‘investors and this is another objection to the approval of 
applications .so. qualified. The principal objection, however, is the 


cne first noted, viz, that the public lands should not’ be segregated - | 


or burdened through. the granting of easements which may.not be 

utilized for the public benefit. In the opinion of this’ Department 
the effect of the indorsement described should be to put the land. 

department upon inquiry and lead it to require of the applicant other — 
proof that he will be able to secure water through diversion or | 
storage to be utilized through the easement sought. | | 
- You are therefore directed to in such cases require applicants to 


furnish satisfactory prima facie evidence showing that they willbe — 


able to control, through diversion or storage, the water necessary 
to utilize the grant. decived. 
The papers submitted with your letter siting to the ‘unapproved 


Elk Hollow: Ditch, (Cheyenne 07412). and the approved Reynolds : | | 


Ditch (Douglass 04166) are herewith returned without action. 
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CHEYENNE RIVER AND STANDING ROCK INDIAN LANDS—TIME 
| i PAYMENTS EXTENDED. 


7 ne 


DEPARTMENT OF THE INTERIOR, 
GENERAL Lanp OFFICE, 
Washington, D. 0. M ay 4, 1 O18. 


Registers and Percer. United States Land Offices, 
Lemman and Timber Lake, South Dakota. 


Sirs: Your attention is directed to the act of Congress approved 
April 13, 1912 (Public, No. 119), which reads as follows: 


That any person who has heretofore made a homestead entry for land which — 

- was formerly a-part of the Cheyenne Riyer Indian Reservation, in the State _ 
of South’ Dakota, or the Standing Rock Indian Reservation in the States of 
South Dakota and North Dakota, authorized by the act approved May twenty- ~ 
ninth, nineteen hundred and eight, may apply to the register and receiver of 
the land office in the district or districts in which the land is located for an 
extension of time in which to make payment of any amount that is about to 
become due, and upon the payment of interest for one year in advance, at five 
per centum per annum upon the amount due, such payment will be extended 
for a period of one year, and any payment so extended may annually there- 
after be extended for a period of one year in the same manner: Provided, That 
the last: payment and all other payments must be made within a period not 
exceeding one year after the last. payment becomes due by the’ terms of the 
act under which the entry was made: that all moneys paid for intevest us 
herein provided shall be deposited in the Treasury to the credit of the- Indians 
as a part of the proceeds received for the land: And provided further, That 
any entryman who has resided upon and cultivated the land embraced in his 
entry for the’ period of time required by law in order to make commutation 
proof, may. make proof, and if the same is approved, further residence and . 
cultivation will not be required: Provided, That any and all payments must be 
made when due unless the entryman applies for an-extension and pays interest. 
at five per centum per annum in advance upon the amount due as herein pro- 
vided, and patent shall be withheld until.full and final payment of the PUECHERS | 
price is made in accordance with the provisions hereof, 

That failure to make any payment that may be due, unless the same be ex- 
tended, or to make any extended payment at or before the time to which such 
- Dayment has been extended as herein provided, will forfeit the entry. and the | 
game shall be canceled, and any and all aa ere torere made shall be 

- forfeited. ; 

That nothing herein contained shall affect any valid adverne. ‘air initiated 
prior to the passage of this act. ey 

No special form of cpplicdion for secneen of time to fe pay- 
ment will be required; the payment by the entryman of interest for 
one year in advance, on any amount about to become due, at the rate 
of five per centum per annum, will be sufficient, and the receiver will 


note, upon receipts and abstracts of collections, the nature and pur- 
pose ‘of the payment 7 
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‘Under the second proviso of the act, any enttyman who has re- 
aiid upon and cultivated the land enibeaced in his entry for the 
period of time required by law in order to make commutation proof, 
may make proof, and if the same is approved, further residence and 
cultivation will not be. required, and the entryman may complete his © 
payments in the annual instalments, and subject to the same condi- 

tions as to extensions of time, as though such proof had not been 
_ made. If such proof is found satisfactory by you, you will.so notify 
the entryman, and that your approval thereof is subject to review by~ 
this office; the. register will not issue final certificates, but forward the 
proof to fis office with the returns for the current month, attaching 
thereto a brief report as to its status. Upon final payment being 
made, final certificate may issue, in the absence of other objection, 
without instructions from this office: 

Very peace! a oe  FREp Deeuns 

: Comamassioner. 
Approved: | 
‘Samusrt Apams, © 
First. Assistant Seoretary.. 


RIGHTS OF WAY—REGULATION 5 OF JUNE 6, 1908, AMEN DED. 


RwoULATIONS. 


a zs | DiuparrMent or THE IwreRior, 
; Aa _ | Washington, M ay ty. 1912. 
The Cocumrssto nm OF THE Guneran oe OFFICE. 

Sir: In the matter of the regulations approved June 6, 1908 (36 
L. D., 567), concerning rights of way over public lands nd reserva- 
tions for canals, ditches. and reservoirs and the use of a right of way 
for various purposes, I have to direct that modifications be made of | 
paragraphs. 38 and 43 thereof. As modified these aia a aad will 
read ‘as follows: — 


38. Nature of grant. —It is to be specially | noted at this act does not eae: 
a grant in the nature of an easement but authorizes a mere permit in the nature > 
of a license which permit may be revoked by the Seer etary, or his successor, at 
any time, in his discretion: Further, it gives no right whatever to take from | 
public: lands, reservations or parks adjacent to the right of way any materials, | 
earth or stone, for construction or other purposes. ; 

43. National -perks.—Whenever a right of way is through any of the na-. 
tional parks designated in the act, the applicant must show to the satisfaction 
of the Department that the location and use of the right bf way for the pur- 
poses contemplated will not interfere with the uses and purposes for which. the 
park was originally dedicated, and will not result in damage or injury to the 
natural conditions of property or scenery existing therein. The applicant must. 
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also file the stipulations and bond required by section 6, but, in case of a tele- | 


phone line, substitute. the following: “'That upon completion of the telephone | 


lines they shall be subject to the free use of the park officers for all purposes 
incident to the administration of the park,” for stipulation (e) under said sec- 
tion 6. | 
_ . Whenever right. of way within a park is desired for oper aedions in connection 
. with mining, quarrying, cutting timber, or manufacturing lumber, a satisfactory 
showing must be made of the applicant’s right to engage in such operations 
within the park. If the application and the showing made in support thereof 
is satisfactory, the Secretary of the Interior will give the required permission’ 
in such form as may be deemed proper, according to the features of each case; 
and any permission granted hereunder is also subject to such further and. 
‘future regulations as may be adopted by the Department. 
You will see that these changes are Made in an. appropriate way In 
circulars hereafter distributed under this act. 
_ Very respectiully,. | ee 8 
SAMUEL ADAMS, 
First Assistant Secretary. 


f 


| RECLAMATION—TIETON UNIT, YAKIMA PROJECT, WASHINGTON.. ; 
Pusuic Nortrce. 


DEPARTMENT OF THE [WTERIOR, 
| | | | Washington, May 10, 1912. 

In pursuance of the provisions of the Reclamation Act of J une 17, 
1902 (82 Stat., 388), public notice was issued April 18, 1912 [40 
L. D., 579], providing for the opening of certain farm units under 
the Teton unit, Yakima project, Washington, and stating the terms. 
and conditions under which the water rights might be obtained for 
said lands. | 

‘Paragraph 1 15 of the said notice is hereby’ amended 6 read a as fol- 
lows: 
. 15. After the expiration of the period for entry harchelons pro- 
vided for, all entries made for any of the lands described, whether 
for lands wat heretofore entered or for lands covered by prior entries’ 
which have been canceled by relinquishment or otherwise, shall be 
accompanied by applications for water rights in due form, and by all 
charges for building, operation and maintenance’ then ane: Where 
payments have been duly made by the prior applicants and-credits 
therefor duly assigned in writing the entryman shall continue the 
payments thus begun. In other cases the entryman shall’ pay the. 
first instalment in full at the time of his entry; the second instal- 
ment. shall become due on April 1 of the calendar year following the. 7 
date of entry; and subsequent instalments shall become due on April 
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4 of och year thereafter until fully paid. All rastalnente of ees 4 
shall become due and payable as herein provided, whether or not 
water- mereaw application 1 Is s made therefor or water is used thereon. 
| | Samurn ApaMs, 
| First Assistant Secretary of the i nterior, 


Seaniamennenne an aed 


MINIDOKA. PROJECT—SOUTH BEE PUMPING UNIT. 


ORDER. 


‘DeparTMENT oF THE InTeRIOR, 
| | Washington, May 13, 1912. 
"Whereas, in pursuance of order of March 24, 1911 [39 L. D., , o31], 
water was fiemnished 3 in the season of 1911 to lands 3 in the South Side 
Pumping Unit of the Minidoka project, Idaho, constructed under 
the provisions of the Reclamation Act of June EG 1902 (32 Stat., 
388) ; and : 

FW ikeveas: it. was annpanieds in he said order that the eee for 
operation and maintenance for 1911 would be as thereafter an- 
nounced, and payable at beginning of the irrigation season ae 
1912; and | 

Whereas, a number bf settlers or land owners are fagneally: unable 
to pay the rental charge for-the season of 1911, announced as $1.10 
per acre by order of March 19, 1912, om are desirous of ee 
water for the season of 19125. | 

' Therefore, it is hereby ordered that any such setiler or ead owner 
who in good faith has actually cultivated and improved his land, 
and has set out an orchard, or has alfalfa growing or seeded, or land 
cultivated and prepared for seeding, may obtain water for the season 
of 1912, upon the following conditions :- | 

ae By filing with the project engineer. Pre and affidavit. on 


the form hereinafter set forth, which must be corroborated. by two. _ 
-_ disinterested persons upon information and belief: 7 . 


APPLICATION FOR EXTENSION oF TIME FOR PAYMENT or 1911 OPERATION AND 
_ * | | MAINTENANCE CHARGES, 

mee owner, or entreiaan of : Sec. T, §, BR. —. 

‘i, containing 

payment of the rental charge for 1911, amounens to $1.10 per acre, to December | 

1, 1912. | 
I have made the following progress in the cultivation of the soil : 
I have placed upon the. land the following improvements: ——-—— | 
If this application is. allowed, I hereby agree to pay, on December 1, 1912, 

the increased rental for 1911 of $1.20 per acre; and also the rental cranee for 


1912, at the same time, amounting to $1.25 per acre. - 


























~~ 


Appice: 


irrigable acres, do hereby apply for extension of time for. 
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' AFFIDAVIT BY APPLICANT. 





rare oF IDAHO, : os ; 
“Coun of - : | 











- , of the of , County of , and State of Idaho, 

being duly sworn, deposes and says. that he is unable to make payment of the 
1911 water rental charge at the pr esent time, and that the statements contained 
in his application for extension of time for such payments are true. 

















Subscribed and sworn to before me, this = day of — . 1912. 











My commission expires. - 
CoRROBORATION or APPLICANT’s STATEMENTS BY Two DISINTERESTED PERSONS. 


ee | 





State or IDAHO, 
ss 
County of - a 


, of the ——— of. , County of , and State of Idaho, | 
being duly sworn deposes and says that he has read the statements contained 
in the foregoing application and affidavit of —, and that they are. 
true to the best of his knowledge and belief. , 3 
































day of - , 1912. 














Subscribed and sworn to before me, this — 
_My commission expires 
2. 
State or IpAHo, =). | 
County of. -) 
| , of the of | , County of and. State of Idaho, 

















being duly Sworn deposes and says. that he has read the statements contained 
in the foregoing application and. affidavit of ; and that they are 
true to the best of his knowledge and belief. | 

















Subscribed and sworn to before me, this day of , 1912. 











My commission expires - 


(Note. —These affidavits may be made before a judge or clerk of any come 

_ justice of the peace, or notary public. ) 

2. Such application and affidavits must be filed with the pr oject engineer r not 
Jater. than oe 1,. 1912. | 

“4 3 , SAMUEL apes 

First Assistant Secretary of the Interior. | 
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| CEDED | PORTION OF WIND RIVER RESERVATION—ACT: OF APRIL 
, e 27, 1912. 


| Enerevorona, 


DEPARTMENT OF THE INTERIOR, 
| GENERAL Lanp OFFrice, 
| ae Weeas May 16, 1912. 
REGISTER AND Racatva, oe 
| Onited States Land: O fice, bm We yoming. 


| GENTLEMEN : Your attention is directed to the act of Coser: . 
approved April 27, 1912 (Public, No. 188), which reads as follows: 


| That any person who, prior to December 16, 1911, made homestead entry on © 
the ceded portion of the Wind River Reservation in Wyoming, and has. not 
abandoned the same, and who has been unable to secure water for the irrigation 
of the lands covered by his entry, may secure title to the same upon the submis- : 
Sion of satisfactory proof that. he has established and maintained actual bona . 
fide residence upon. his land for a period of not less than eight months and upon . 
payment of all sums remaining due on said land as provided for by the act of 
March 3, 1905. : 


Persons entitled to the benefits of said act, must aoa final proof, 
as in other cases, after dve posting and pabhestion of notice. Under 
the terms of ne act, no evidence, as to cultivation of the lands, need | 
be offered, but the entryman must show residence upon his claim 
amounting to at least. eight months, and must show that he has been 


unable to secure water for the irrigation of the land covered by his . ’ 


entry; these two facts having been shown, he is entitled to male py 
ment for the land, as in case of commutation. 
You will act upon proofs under this act, issuing final cash certifi- 
cate upon a proper showing, and the money due having been. paid. 
On the face of each certificate you will make the notation: “ Com- | 
muted Homestead—Act of April 27, 1912. ” | | 
ay ae acc ae | 
| | | | Frep Dennert, Commissioner. 
Approved : | 
SAMUEL ADAMS, 
First oe Seoretary. 
55736°—voL 41—12-—2 . 
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- DRAINAGE OF SWAMP AND OVERFLOWED mee oa MINNESOTA. 
Rraunations. | 


DEPARTMENT OF THE Iwrerror, - 
General Lanp Oricr, 
Washington, May 76, 198. 


Reersrers anv Recervers, 
Cass Lake, Crookston and Duluth, Minnesota. 
Sms: Rule 4 of the regulations aateel: February 29, 1912, (40 — 
‘L. D., 438), under the act of May 20, 1908 (35 Peo 169), i is BeEeby | 
amended to read as follows: 7 | re . 


4. (A) Under. section five of ‘the act a purchaser at any sale of unentered 
lands will be requirefl to pay to the receiver of the proper district land office 
the minimum price of one dollar and twenty-five cents per acre, or such other 
price as may have been fixed by law for such lands, together with the usual 
fees and commissions charged in entry of like lands under the homestead laws. 
The price of the land under the act of May 20, 1908, is not affected by the 
provisions of the free homestead act of May 17, 1900 (31 Stat., 179). Any 
part of the ‘purchase money arising from the sale of lands by the State which 
shall be in excess of the payments specified above and of the total drainage 
-eharges assessed agaiust such lands shall also be paid to the receiver before 
patent is issued. Jn the case of the sale of unpatented lands the purchaser 
must under ‘section six of the act make similar payments except so much 
thereof as has already been paid by the. entryman ; and in such case if the 
sum received shall be in excess of the payments required under Section five 
of. the act specified above and of the drainage assessments and costs of the 
sale. the excess shall be paid to the proper county official for the benefit. of 
and payment to the entryman. 

(B) Unless the purchasers of unentered lands shall within nines days 
aiter the sale pay to the proper receiver the fees, commissions and purchase 
price to which the United States may be ‘entitled as mentioned above, and 
unless thé purchasers of entered lands shall within ninety days after the right 
of redemption has expired make like payments, any person possessing the. 


= qualifications. of a homestead . entryman may pay to the-proper receiver for 


not more than one hundred and sixty acres of land for which such payment 
has not been made the unpaid fees,. commissions and purchase price to which 
the United States may be then entitled, the sum at. which the land was sold 
at the.sale for drainage. char ges and in addition thereto if the land was bid 
in by the State interest on the amount bid the: State at the rate of seven per — 
cent per annum from the date of sale and thereupon the person. making such 
payment shall become subrogated to the rights of the purchaser to receive a 
‘patent for said land. When any payment.-is made to effect such subrogation 
the receiver to whom the money was paid shall transmit to the treasurer of 
the county where the land is situated the amount for which the Jand was sold 
at the sale for drainage charges, together with » the interest paid thereon, if 
any, less any sum in excess of what may be due for eu drainage charges if 
the land when sold was unentereddl. | 

(CS) In case payment is made as above specified you will issue the usual 
“cash certificates and receipts and forward the papers to this office, together . 
with evidence showing the qualifications of the purchaser on the form (4-007) — 
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provided therefor in the case of a homestead applicant modified as per form 


~ 


3 Apams, First Assistant Sectors: 


herewith. Should no objection appear. patent will issue in due course of 


| _ business. 
Very respectfully, os BRep Dennert, f 
| Commissioner. 
"Approved: _ 


| SAMUEL Apams, 
First Assistant Secretary. 


STATE OF WYOMING. 
7 Decided May 18, 1912, 


Coan LAND—STATE SELECTION—ACT or JUNE 22, 1910. 
The provision in the act of June 22, 1910, that lands withdrawn or  lasaiaiead: 
as'coal shall be subject to entry idler the homestead laws by actual settlers. 
only, the desert-land law, to selection under the Carey Act, and to with- 
drawal under the reclamation act, with reservation to the United States 
of the coal therein, does not include State’ selections, aud an indemnity © 
school-land selection for lands withdrawn or classified as coal could not ~ 
be allowed under that act prior to extension of that BEC yasOn by the act of . 
April 30, 1912. . | 
Coat LAND—STATE SELECTION—ACT « OF » APRIL 30, 1912. 

The act of April 30, 1912, extended the operation of the act of June 22, 1910, 
to include selections by the several States under grants made by Congress; 
‘and under that provision an indemnity ‘school-land selection, made prior to 
and pending at the date of the later act, for lands withdrawn or classified 
as coal lands, or valuable for coal, may, in the absence of intervening ad- _ 

verse rights or other objection, and upon proper election filed by the State, 
be allowed and ecreutes as of that date. . : “ 


~ . 


April 10, 1911, the State of Wyoming filed in the local United 
States land office at ee indemnity school-land selection list, No.. - 
05040, for the SW. 4 SE. 4, Sec. 24, T. 44 N., R. 99 W., in lieu of the - 
SE. 4 SE. 4, Sec. 36, T. 48 N., R. 118 W., in the Targhee National For- 
est, under sections 297 5 and 2276, Revised. Statutes, as amended by . 
the act of February 28, 1891 (26 Stat., 796). The selection was ac- _ 
companied by the cecal nonmineral, non sone and nonoccttpancy — 
affidavit, modified, however, to acknowledge the existence of coal de-— 


posits within the land.: ‘With the selection was submitted the formal 


election of the State to take patent for the selected land subject to the 
provisions of the act of June 22, 1910 (36 Stat., 583). 7 
November 14, 1911, the Commissioner of the General Land Office - 


held said sisal for cancellation, on the ground that the selected 


land had been withdrawn as coal lands by departmental order of 
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November 15, 1908, and ‘alsa as coal at the minimum price, or 
$10 per acre, by letters “N ” of June 10, 1907, and March 4, 1910, and 
that the selection filed thereafter is not allowable ‘under the pro- : 
visions of the said act of June 22, 1910. | ; 

The State of Wyoming has. appealed from said accion, alison : 


that while the State does not admit that tho land is valuable as coal 


land, it is willing to. accept limited patent therefor, and should be 
allowed so to do, notwithstanding the fact that the act of June 22, 
1910, supra, does not specifically provide for the allowance of school: a 
land indemnity selections upon public lands withdrawn or classified. 
as coal lands. This contention is untenable, as the right of entry or 
selection of lands withdrawn or classified as coal lands or valuable — 
for coal is expressly limited by the act in question to homestead entries | 
by actual settlers, to desert-land entries, to selections under the Carey 
Act, and to withdrawals under the reclamation act of June 17, 1902. 
(32 Stat., 388), except in the case of entries, selections, or locations 
made prior to June 22, 1910. The Commissioner’s decision was there-_ 
fore correct. However: since the rendition of that decision, Congress, » 
on April 80, 1912, extended the eee of the act of June 22, 

L910, to— : | ; 
selection by the several States ithe —— limits the lands are. , sitnate ‘under - 
grants made by Congress, and to disposition, in the discretion of the Secretary | 
of the Interior, under laws providing for Me sale of isolated or disconnected — 
tracts of public lands. . - | 

Under this act selections eas by ‘he eal States under grants. 
to them by Congress may be made upon lands which have been with- 
drawn or classified as coal lands or are valuable for coal, the patents 
issued therefor to contain a reservation to.the United States of the | 
coal in such lands and of the right to Pronone! for, mine, and remove 
the same.. 

The on: veer in this case is sahehen the provisions of the | 
act in question may properly be applied to selections heretofore made — 


upon such lands and now pending. The act of April 30,1912, states: _ 


That from and after the passage of this act nreserved public lands of the 
United States, exclusive of Alaska, which have. been withdrawn or classified - 
as coal lands or are valuable for coal shall, in addition to the classes of entries 
or filings described in the act of Congress approved June: twenty-second, nine 
teen hundred and ten, entitled, “An act to provide for agricultural entries on 

coal lands,” be subject to selection by the several States. 


The tender or filing of a school-land indemnity selection by a 
State in lieu of lands lost by it in place constitutes 1 mere offer of 
exchange, confers no vested right.upon the selector, and does not pre- _ 
vent the taking or withholding of the land by the United States for — 
public uses or purposes, The transaction is not complete, nor does — 
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the right of the State. vest until the acceptance and - approval of ane 
offer of exchange by the Secretary of the Interior. School indemnity 
selections offered by States for lands classified as coal or known to 
be valuable for such deposits could not, prior to April 30, 1912, be 


accepted or approved; but those selections offered and pend ae at. a 
the date of passage of the act of April 30, 1912, may, in the absence 


of intervening adverse rights, and upon proper elections filed by the 
; States, now be allowed and accepted as of April 30, 1912, if there be 
no her objection, the right to offer exchange being: extended by 
_ said act, and the Secretary of the Interior being therein authorized 


a 16: ers the exchange upon conditions hereinbefore stated. 


Indemnity selection 05040, Lander, with which there appears ‘to - 
have been filed a proper pieeuana in conformity with the requirements - 
of the act of June 22, 1910, supra, and: the regulations approved — 
thereunder, is accordingly hereby remanded to the General Land 
Office for. farther: proceedings in accordance with the views above 
expressed, and the Commissioner’s decision oF November 14, (1911, 

modified accordingly. : 


It is not necessary in the decision of this case. 6 consider the | 


effect, if any, of inven, adverse rights or claims. 


4 


_ CARTHAGE FUEL COMPANY. 
Decided May 21, 1912. 


Coat Lidnh-ORENING. AND Tibaovines OF MINT, 
The projection of underground workings | from a tract of privately owned . 
ground into an adjoining tract of public land, with a view to extracting | 

the coal therefrom, ‘such being the only feasible and practical method of 
opening up and mining the coal from.such adjoining tract, followed im- 
-mnediately by the execution and filing of. a declaratory statement - giving 
notice of the extent of the coal lands : claimed, constitutes the opening and 
improving ‘of a: mine within the meaning of the coal land laws. 

‘CoaL-LAND HNTRY RY ASSOCTATION—EXXPENDITURE PRECEDENT TO. ENTRY. 

The expenditure of. $5, 000. required by section 2348 of the: Revised Statutes 

to be made by an: association of four or more qualified persons Seeking to. 

= acquire title. to 640 acres of coal lands is a condition precedent to the 

right to enter, but not a condition Deere to the right t to file EECTSIOrS: 
statement. —— : 

OPENING AND IMPROVING OF MINE—DECLARATORY SraTEMENT—ERPRNDITURE.: | 

cs a qualified association. upon opening. and improving a mine, accompanied. 
~~ by actual’ possession, and filing declaratory statement, becomes possessed 

of the right. to- assert exclusive claim to 640 acres of: coal lands; and by 
thereafter seasonably expending $5,000 in working and improving the 

‘mine, becomes invested with the right to apply for, pay for, oo enter: such 

lands. é . _— 
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— Coan Lanp—RearpraisaL—Prion, | 
Where a tract of coal land was reappraised after the opening aa improving : 
of a mine and the filing of a declaratory statement, but prior to the ex- 
penditure of $5,000 required by section 2348 of the Revised Statutes, the — 
claimant, upon seasonably making the required expenditure, is entitled to 
purchase at the price existent at the date of the opening and improving 
of the mine of coal. 3 
CONFLICTING DECISION OVERRULED. -_ 
J ohnson ), South Dakota, 17 L. D., 411, in so far as in conflict, overruled, 


. Apams, First Assistant Secretary : 
The Carthage Fuel Company has filed : a ‘motion for rehearing of - 
departmental decision of January 10, 1911, which affirmed the con- 
clusion of the Commissioner of the General Land Office, to the effect 
that the company must pay the advanced price fixed by reappraisal 
made subsequently to the filing of its coal declaratory statement for 
a tracts sought, embracing 638.55. acres, in sections 14, 15, 21, and 
,T.58,R.2 EB, N. M. P. M., Las. toons New Mexico, and. 
eine 
_ The motion is s supported by additional affidavits and a brief, and 
counsel representing the company has also been heard in oral argu- 
ment. 
The departmental decision now complained of concludes as follows: 


Besides the fact that the area, thus sought as a unit, embraced tracts not 
previously classified, the undisclosed subsurface operations at the date of the 
declaratory statement could not, in such a case, be urged against the then im- 
pending classification of which the company complains; and upon this state of 
the record, whereunder no substantive rights under the law are shown to have 
attached, the Department is unable to see its way clear to disturb the judg-_ 
ment of the Commissioner of the General Land Office, which is accordingly 


affirmed. | | 

The Commissioner’ s decision of December 3, 1910, after citing the 
case of Lehmer v. Carroll, on review (34 L. D., 447 ), said: 

In the case at bar there could be no right to enter the 640 acres. until there 
had been expended in working and improving the mine or mines $5,000, and, 
of course, there could be no “preference right to enter.”’ The company not 
having made the required expenditures of $5,000 had acquired no right to 
enter the 640 acres on January 4, 1910, and no such right, preference or ‘other, 
was created by the filing of the declaratory statement on that date. | 

From the record it appears that these lands were withdrawn for 

coal classification July 26, 1906, and, with the exception of four 

tracts, were classified April 9, 1908, at $05 per acre, and the excepted 
- tracts were noted “ not classified, ‘i January 20, 1910, the lands there- 
tofore classified were revalued and the price of id excepted tracts, 
together with the others, was fixed at from $50 to $65 per acre. 

The company on January 3 and prior to noon January 4, 1910, 

entered beneath the surface of the lands now sought and drove an 
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~ under scone slope 6 x 8 feet and 15 feet. in length, at an expense | 
of go7 95, and removed. 18 mine cars of coal. On January 4 the 
company’s coal declaratory statement for the tracts was filed in the 
local office, wherein the president of the company, as its agent, ‘under | 
oath, averred that the company was In possession of and commenced 
improvements on said tract on January 8, 1910, and has ever since 
remained in actual possession and has opened and improved a valu- 
able mine of coal thereon at.an expense of $25, the labor and improve- 
ments being a slope of the dimensions above stated, and that the - 
company intended. within one year to expend in developing ed 
mine the full ‘amount of $5,000. | . 
+ It appears that thereupon the company proceeded ath Ge | 
and upon May 1, 1910, had completed an expenditure in excess of 
$5,000 in working and improving its mine. It is reported that on 
May 4, 1910, the company presented its application to eae which 
was followed by publication and posting. | 
Thereupon, the local officers, upon a claim made by the company 
that it was entitled to anaes the land at the price extant at the 
date of the filing of its declaratory statement, submitted the question 
of the purchase price tothe Commissioner of the General Land Office. 
In response thereto the Commissioner’s decision above, mentioned was 
rendered. | | : 
Counsel concedes that. as to the tracts in a state of Ginieawal on 
January 4, 1910, the company will be properly required to pay the: 
price fixed by. the classification which followed. . Consequently, as to 
such tracts the discussion hereinafter following does not apply. 
The precise question presented is as to the price at which the 
- company shall be permitted to purchase the tracts applied for. This 
involves the consideration and determination of the subsidiary ques- 
tions whether the company by the projection of its underground 
workings from its own adjoining g ground into these lands (January. 
8 and 4, 1910) did thereby open and improve a mine under the coal- 
land ae and thereupon obtain any rights which were protected by 
the filing of the declaratory statement on the latter date, and also 
whether thereafter, by the expenditure of over $5, 000, the company | 
became entitled, pursuant to its claimed rights. in the premises, sto | 
purchase at the price extant January 4, 1910. | 
_ The Department after a careful review of the entire record: abs | 
mitted (which does not include the company’s application reported 
to have been filed May 4,1910) is satisfied that the action taken and. 
the work performed by ‘the declarant company was in good faith. 
It appears. that the only feasible and practical method of opening” 
up and mining the coal from the tracts involved is by means of slopes 
| driven : in from the outcrop. of the coal bed, so as: sto ee these tracts 
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beneath which such beds lie approximately from 200 to 500 feet be- 
low the surface, with:a general dip southerly and southeasterly. 

In his approved report of September 5, 1910, the praca miner 
who investigated this case in part stated: | 


It will be seen at a glance that all this work (referring to the major part 
of the company’s work. involving the $5,000 expenditure) was done for the sole 
purpose of gaining a main haulage way for the coal from the new lands and 
would not have been done to. extract the small amount of coal ahead in the 
old mine to the line of section 22, especially so, as they had an outlet for that 
-Jast-mentioned coal at the time, and I vouch for the reasonableness ane authen- 
ticify of this proposition. | » 

If this company does mot purchase these lands they will perhaps never be 
sold, as in this faulted field it is highly improbable that anyone is going to be 
foolish enough to try to operate through shafts. In fact it has taken the utmost 
courage for these people to attempt operations in this field, even from the 
cropping through slopes. Their costs of mining reach up to the $2.00 mark 
and sometimes go up to $2.35. * * * The company worked up to the Govern- 
ment Jines and stopped there rather than steal coal from the Government, which 
could have been easily accomplished with little chances of detection. They then 
started to use their rights in a legal manner to obtain more land, showed me. 
their condition, and asked for information. 


The above report is corroborative of the showing ingle on behalf 
| of the company, and is substantiated by detailed plats and tables. In 
— Bulletin 381 (1910) of the Geological Survey, Geologist James H. 
_ Gardner, who examined the Compe te fields in F nepEUae ys: 1908, 
on page 456, says: 

In working the coal mines almost fnvinreeable faults have been encountered. 
‘It is eyen with extreme difficulty that the coal bed, lost at some prominent fault, 
is discovered in the block beyond. In places. entries have been driven ahead 
in solid sandstone in order to keep. the haulage gradient. On account of the 
numerous faults and changes in dip, there is no definite method in extending 
the underground workings. Wvyen though the mines.are in an arid region, con 
siderable expense is entailed on the operators at depths helow 200. feet, on 
account of water rushing in along the fault planes $ and gathering in a lower. 


workings. 
It is the writer’s opinion that. the Gxetinee field is an exposed continuation | 


of a larger area of coal beariug rocks lying to the east aud beneath the Jornada 
del Muerto. 
_. From all the facts and circumstances surrounding this case, the 
Department is satisfied that the company’s-underground workings 
prosecuted on January 3 and 4, followed up émmediately by the — 
execution and filing of its declaratory statement, which served to 
pive notice of the extent of the coal lands claimed by it, was a good 
and sufficient opening and improving of a mine within the purview 
of the coal-land laws, under the circumstances. 

The next question arising is. whether this declaratory statement 
for over 320 acres was premature, in that it preceded by nearly four 
months the completion of the $5,000 expenditure upon which, to- 
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wether with pee prerequisites, the right to enter 640° acres must 
be predicated. 

So far as can be ascertained, this precise question ve been directly 
presented in but one case. “The case of Johnson v. South Dakota 
(17 L. D., 411) is cited as an authority to the effect that. the $5,000 
expenditure must precede the proper filing of a declaratory statement 
for 640 acres. There, after oe to section 2348 of the Revised | 
- Statutes, it is said: 


It is apparent that said section require es,asSa condition mreceienl to the right 
to file a declaration for coal lands, that some improvement has been made 


theréon, and that at least $5,000 had. been expended before 640 acres could be - 


entered. 

In that case e the decision of the Commilesione: aS a fourth obj sen 
held that declarants had no right to declare upon more than 320 acres 7 
without showing $5,000 worth of improvements, and the ee | 
expressed its aflirmance of the Commissioner’s decision. 

In the case of Lehmer v Carroll, on review (34 L. ont 4477, 741), 
the Department said: 


The declaratory. statement is useful and has a purpose to serve only where 
time is desired within which to make payment for the Jands, as to which a 
preference right of entry exists,’ and to complete the entry proceedings, -In 
such a case the declaratory statement gives notice of the right and operates to 
preserve it for the period Pee in section 2350. It has no other eHoeOn 
under the statute. | 
‘Such being the only purpose of the statute in providing for the filing of a 
. declaratory statement, it must be apparent that. where there is no such pur- 
pose, to serve, no declaratory statement is required. : 

It can make no difference whether the application to enter be by an individual 
person for one hundred and sixty acres or by an association of persons for - 
three hundred and twenty acres; or that the application be for six hundred , 
and forty acres by an association of not less than four persons who - had 
expended 55, 000 or over in working and improving a coal mine upon the lands. 
‘The principle is. the same in all cases. If the privilege of postponing entry in | 
the manner .provided by sections 2349 and 2350 after a preference right of 
entry shall have been acquired under section 2348 be not desired by the 
7 elaimants, the filing: of a declaratory statement before application or entry - 
is not necessary and is not required. 


See also Holladay Coal Co. ». Dene et ii 1 Pac. 889). 
The coal- land laws, by. section 2347, provide. that every qualified 
person and any qualified association shall have the right to enter 
_ the specified quantities of vacant coal land. The subsequent sections, 
so far as pertinent here, are as follows: e. 
See. 2848, Any person or association of persons severally qualified, as above — 
provided, who have opened and improved, or shall hereafter open and improve, 
any coal mine or mines upou the public lands, and shall be in actual possession. 
of the same, shall. be entitled to a preference right. of entry, under the pre- 
ceding section, of the mines so opened and improved: Provided, That when any. — 


association of not less than four persons, severally qualified as above provided, 
shall have expended. not. less than five thousand dollars in working and im- 
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proving any such mine or mines, such association may enter not Leckeaine: six 
hundred and forty acres, including such mining improvements. | 
Sec. 2349. All claims under the preceding section must be presented to the 
register of the proper land district within sixty days after the date of actual 
_ possession and the commencement of improvements on the land, by the ate 
of a declaratory statement therefor; * * * © . 
Sec. 2350..* .* * all persons claiming under section twenty- three hundred 
and forty-eight shall be required to prove their respective rights and pay for 
the lands filed upon within one year from the time prescribed for filing their 
_ respective claims; and upon failure to file the proper notice, or to pay for the ~ 
land within the required period,. the same shall be subject to entry by any 


other qualified applicant. 
~~ See, 23851. In case of conflicting claims upon coal-lands where ‘the improve- 


_ ments shall be commenced, after the third day of March, eighteen hundred 


and seventy-three, priority of possession and improvement, followed by proper 
filing and continued good 1 faith, shall determine the preference-right to eae 


chase. * * * 

Paragraph 7 of the eal: land regulations of April 12, 1907, is in 
part as follows: | | , 

_A preference right of entry accrues only where a person or association of 
_ persons, severally qualified, have opened and improved a eoal. mine or mines 
upon the public lands and shall be in actual possession. thereof and not by the 
filing of a declaratory stitement. * * * 

* oo #* To preserve a preference right of entry specified in ‘the statute the 
person or association of persons having acquired the .same must present to the 
register of the proper land district, within sixty days from the date of actual 
possession and commencement. of improvements upon the land, a declaratory — 
statement therefor in all cases where the township plat bas been filed. * * * 


Section 2349 of the Revised Statutes in terms comprehends “ all 
claims under the preceding’ section ” and they must be presented 
within sixty days after the date of actual possession and the com- 
yencement of improvements. There is no provision to the effect 
that an association of four or more persons asserting a claim for 
640 acres shall present its declaratory statement within sixty days 
after the completion of the expenditure of not less than $5,000 in 
working and improving amine. Actual possession; concurring with 
the opening and improving of a mine, is the condition precedent to 
the declarant’s rights, and priority therein, followed by seasonable 
filing of “the proper notice” and continued good faith, in the case — 
of conflicting claims, determines the preference right to purchase. 

The obvious effect of the proviso to section- 2348 is to give to the 
qualified association, on making the $5,000 expenditure, the right to | 
‘purchase. and enter 640 acres of coal land. In other words, the _ 
$5,000 expenditure is a condition precedent to the right to enter, and 
not to a right to lay claim to the 640-acre area. The subject-matter 
of the proviso to section 2348 is germane to the text of section 2347 
rather than to that section. As was said by the Department in 
McWilliams v. Green River Coal Assn. (23 L. D., 127, 129), “ What- — 
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~ ever das rights this assodition may have to enter six funded and 
. forty acres of land. must be found in section 2347 and the proviso to 

section 2348 of the Revised Statutes. These sections must be con- 
_-strued together.” As the scope of the several coal-land ‘sections - 
covers the entire field of assertion of claims to and disposal of coal 
| Jands, all the provisions must be read together and so construed as 
to give harmonious operation 1f possible. 

The right arising from the opening and improving of a souls mine 
is denominated (section 2348) “a preference right of entry.” That 
right is “exclusive,” that is, a night to enter the land claimed, “to 
the exclusion of all other persons.” Charles §. Morrison ‘(36 L. D., 


— 126, 128). In every case, application, notice, proof of such nce | 


aaa payment are necessary prerequisites to an actual present right 
to enter coal lands. In addition, a qualified association seeking 640 . 
acres has the burden of making the $5,000 expenditure as a further 
prerequisite to enter such area. In other words, the $5,000 expendi- 
ture is but. one of the preliminary conditions to be complied with in 
order to enter such area, along with application, notice, and payment, 
necessary in the ae case, 

‘That a person or association duly qualified may become invested 
with a substantial claim or right under the coal-land laws which is - 
short of a right to make present entry, has been eaety recognized 
_ in two instances by Congress. 

Section 2349, as to coal claimants upon eT unde provides 
that “ when the township plat is not on file at the date of such im- 
provement, filing must be made within ay: days from the receipt 
of such plat at the district office.” © | 

Again, section 2401 e¢ seq., as. amended by the act of React 20, | 
1894. (28 Stat., 423), permits “ persons and associations lawfully pos- 
sessed of coal lands and otherwise qualified to make entry thereof,” 
_to apply for the survey of cere, Public coal lands under the 
deposit system. - 

It thus appears that Congress has acknowledged ie existence of a 


claim or right to and the lawful ‘possession of coal lands, the equiva- _ 


lent, perhaps, of a preference right of entry in essence, but which is 
~~ not in fact a present existent right to make immediate entry, the 
exercise or consummation of that “Tight by making entry being post- 
-poned to some subsequent time. 
_ In the case at bar the Department, after mature consideration, i 1s 
of the opinion that upon the opening and improving of its mine, ac- 
~ companied by actual possession, the company became possessed of the 
right to assert its exclusive claim to 640 acres of public coal lands, - 
by duly filing its declaratory statement therefor, and that thereafter 
such association, having seasonably expended $5,000 in working and 
improving its po becomes invested with the right to apply for, 
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pay for, and enter such lands. While the right or claim first arising 
in such an association is not the present and existent right to make 
entry of 640 acres, nevertheless, under the succeeding sections it is — 
such a “claim” as requires “the filing of a declaratory statement 
therefor ” within the sixty days prescribed, and such association is 
thereby enabled to “hold” such coal lands for the specified period 
“under the provisions ” of the coal-land laws for the ed of its 
protection, 
The Department accordingly holds that, the ae Fuel Com- 


pany, by the opening and improving of its mine on January 3.and 4, ; 


1910, initiated its claim to the lands in question, which claim was 
| protected by the filing of its “notice.” The claim thus arising and ' 
asserted was a valid and existent claim at the time of the reappraisal | 
of these lands and for a considerable time prior thereto. : 

In view of the foreg going considerations and in the absence of other. 
objection, the Carthage Fuel Company will be,permitted to purchase 
and enter the tracts sought by it, which were properly subject to ap- 
. propriation and were listed at fixed:prices on January 4, 1910, at the 
price existent on said date. But as to the tracts not then restored 
and not appraised it must pay the price fixed on January 25 follow- 
“Ing and existent at the time it tendered its application. The case of 
Ji ohnson v. South Dakota, supra, in so far as in confit. with the © 
conclusion here reached is overmuléd. 

The departmental decision of January 10, 1911, is accordingly re- 
called and the Commissioner’s decision of December 8, 1910, 1s re- 
versed. The case is remanded. for further action age inconsistent 
with the views herein expressed, : ete ye 


eee 


DESERT- LAND PROOF—EXTENSION OF TIME—ACT APRIL 30, 1912. 


Lxstructions. 


| Dees or THE INTERIOR, 
GENERAL Lanp Orrice, 
| Ses | ? Wsendeete May 21, 1912. 
- Reetsrers ann Recerrvers, | | 
United States ta Offices. | | 

Sms: Annexed is a copy of the act of nie appeeved April 30, 
1912 (Public, No. 143), entitled ““An act authorizing the Secretary of 
‘the Interior to grant further extension of time within which to make 
‘proof on desert land entries. 

1. All applications for the benefit of this act must be cqpporad by | 
the affidavits of the applicants and at least two corroborating wit- 
nesses, made before an officer legally authorized to administer oaths — 
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in connection with the entry in question, and set forth the facts on 
account of which the further extension of time is desired. 

2. Such applications and affidavits must be filed in the local land 

office of the district wherein the lands are situated, for transmission, 

with the recommendation of the register and BoE to the Com- 

- missioner of the General Land Office. — 

8. You-are directed to ‘suspend any application that may be con- 


- sidered defective in form or substance, and allow the applicant an 
opportunity to remedy the defects, or to file exceptions to the require- 


ments made, advising him that, upon his failure to take any action . 
- within a specified time, appropriate recommendations will be made. 
Should exceptions be filed, they will be duly considered with the 
entire record. In transmitting: applications for the benefit of this 
act, you will report specifically whether or not there is any contest 
pending against the entry involved, and, if a contest is pending, you 
will transmit the application to the Commissioner of the General 
Land Office by special ada, without action thereon, malring due — 
reference to this paragraph. - 8 | 

Very pee ae ¢. rep Dennerr, 
i rr : Commissioner. 
Approved: | 

SaMUEL Apams, 
first Assistant Secretary. 


(PUBLIC, No. 143.) 


An Act Authorizing the Secretary of the Interior to grant further extension of time 
within which to make proof on desert land entries. 

Be it enacted by the Senate and House of Representatives of the United States 

of America in Congress assembled, That the Secretary of the Interior may, in 

his discretion, in addition to the extension authorized by existing law, grant to 


any entr yman under the desert-land laws a further extension of the time within : — 


which he is required to make final proof: Provided, That. such entryman shall, |. 
by his corroborated affidavit filed in the land office of the district where ‘such | 
land is located, show to the satisfaction of the Secretary that because of un- 


avoidable delay in the construction of irrigation works intended to convey water 


to the land embraced in his entry he is, without fault on his part, unable to 
make proof of the reclamation and cultivation of said lands as required. by law . 
within the time limited therefor, but such extension shall not be granted for a: 
period of more than three years, and this Act shall not affect contests initiated 
for a valid existing reason: Provided, That the total extension of the statutory 
‘period for making final proof that may be allowed in any one case under this 
act, and any other existing statutes of either general or local application, shall 
be limited to six years in the aggregate. 
Approved, April 30, 1912. 


80. | DECISIONS RELATING TO THE PUBLIC LANDS. 
COAL LANDS—ISOLATED TRACTS—ACT OF APRIL 30, 1912. 
Ix STRUCTIONS. 


-DeparrMent or tHe Inrerior, 
GENERAL Lanp OFFfice, | 
: | Washington, May 23, 1912. ~ 
-Reoisrzrs AND RECEIVERS, _ a te - | 
United States Land Offices. | | 

GENTLEMEN: The act of Congress approved April 30, 1919 (Pub 

lic, No. 141), provides: — | 

That ... unreserved public lands of the United States, exciusive of Alaska, 
which have been withdrawn. or ‘classified as coml lands, or are valuable for .. 
eoal, shall . .. be subject... to disposition . . . under the laws providing 
‘for the sale of isolated or dissoumscted: tracts of public lands, but there shall 
be a reservation to the United States of the coal in such lands so... sold, 
and of the right to prospect for, mine, and remove the same in accordance with 
the proyisions of the act of June 22, 1910, and such lands: shall be subject to 
the conditions aud limitations of said act. 

- The instructions of J anuary | 19, 1912, and April 30, 1912, issued 
under amended section 2455, Revised Statutes, should be followed 3 In 
administering this act, in so far as they are applicable, | and these 
instructions are issued in addition thereto: 

(1) An application to have coal land owfered at public “ile must. 
bear across its face the notation provided by paragraph 7 (a) of the. 
circular of September 8, 1910, 39 L. D.,179; in the printed and posted _ 
notice of sale will appear the statement: 

This land will be -sold in ‘aecordance with, and subject ny. the provisions and 
reservations of the act of d une 22, 1910 (36. Stat., 583). | 

The purchaser’s consent to the reservation of the coal in the land 
to the United States will not be required, but the cash certificate and _ 
patent will contain, respectively, the provisions specified in para- 
graph 7 (b) of said circular of September 8, 1910. 

(2) In cases where offerings have been had, and sales made, of ? 
lands coming within the purview of the act of April 80, 1912, the 
purchasers may furnish their consent to receive patents, containing 
the limitation provided by said paragraph 7 (b), and, thereupon, 


the entries may he confirmed and patents, himited as indicated, may 


issue. ; | 
Mey —— |  FREp Drwnerr, 
| ars Commissioner. 
epee: 
SAMUEL ADAMS, — | | 
First Assistant Secretary. 


t 
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RECLAMATION—NORTH PLATTE PROJ ECT—DEFERRED PAY- 
| MENTS. 


~ ORDER. 


| DeparrMEnt OF THE Iw TERr0R, 
Washington, May 23, 1912. 


The time for filing applications for deferment: of payment of the 


portion of the instalment for operation and maintenance for the irri- 


gation season of 1912. on the North Platte project, Nebraska- 
Wyoming, limited to April 30,1912, by the. order issued March 18, 
1912 [40 L. D., Se Is BeReOy. aonded to June 15, 1912. 

| SGuui ADAMS, 
Poet Assistant Secretary o / the Interior. 


. SALT LAKE CITY. 
Decided May 24, 1912. 


RiecHrs or Way—Ruservorr Site iv Natronat Forrst—Acr Fersrvuary 1, 1905, 
The mere fact that lands reserved as reservoir sites under the acts of Oc- 
tober 2, 1888, and..August 30, 1890, fall within the exterior limits of a 
national forest subsequently created, does not in anywise change their | 
status of reserved reservoir lands, or render them subject to appropria-: 
tion under section 4° ‘of the act of February 1, 1905, granting rights of 
way for the construction and maintenance of dams, reservoirs, etc., for 
municipal and mining purposes, within and across forest reserves of the 
United States. : RS ot, 


| Deegan First Agetatient i shaeays 
This is the appeal of Salt, Lake City from the Asciuiea of the Com- 
- missioner. of the General Land Office, November 29, 1911, rejecting | 
its application under section 4 of the act of February 1, 1905 (33 
Stat., 628), for reservoir rights of way in Sec. 34, T. 2 S. R. 3 E., 
and Soe 2.and 3,T.365., R. 3 E., Salt Lake na land district, Utah. - 
That section a as. follows | | 
That rights of way for the construction aaa maintenance or dams, reser- 
yoirs, water plants, ditches, fiumes, ‘pipes, tunnels and canals: within and 
‘across forest reserves of the United States are hereby granted to. citizens and 
corporations of the United States for municipal og mining purposes and for 
the purposes of milling and reduction of ores during the period of their bene- 
ficial use under such regulations:as may be prescribed by the Secretary of 


the Interior and subject to the laws of the State or Sens in which said 
reserves are respectively situated. 


Under and by the acts of October 2. 1888 (25 Stat., 505, ‘507 ), and 


| August 30, 1890 (26 Stat., 371, 391), tiie lands oped for were se- __ 
— lected an we a as reservoir sites, and reserved from ‘sale as” 
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the property of the United. States; and have never been sudhed By 
proclamation of the President or provision of law for settlement, 


occupation or other disposition under the public land laws, except  - 


as provided in the act of February 26, 1897 (29 'Stat., 599), ‘This 
latter act in no manner affects the application of the city here, and 
it is not claiming any right thereunder. 
These sites fall within the exterior limits of the Wasatch National 


Forest, created, after their said reservation, by proclamation of the = 


Precident inden section 24 of the act of March 3, 1891 (26. Stat., 

1095), and it is this fact which is the basis of the city’s mpolication 
under the act of February 1, 1905, swpra.. The mere fact, however, 
that these lands thus fall ihn the exterior limits of the forest in 
no wise changes their status as reserved reservoir sites under the acts” 


of 1888 and 1890, supra, and, as a’ consequence, the rejection of the | 


pending application by the Commissioner of the General Land Office 
was proper. | 
That action 1 18, therefore, rane 


ALABAMA COAL LANDS—ACT OF APRIL 23, 1912. 


" Instrvorions. 


DEparTMENt: or THE LNTERIOR, 
~GeneraL Lanp Orrtcs, 
_ oe : Washington, May 24, 1912. 
Recrstrr anD Receiver, : ee | | 
_Unated 8 tates Land Office, 

Montgomery, aie ama. ee : 

Saas The following instructions are furnished for your sales 
in connection with the act of April 23, 1912 (Public, No. 129), pro- 


viding for homestead entry of withdmewa coal lands in Alabama, 


subject to the conditions of the act of June 22, 1910 (36 Stat., 583) = 

(1) The lands referred to in the act tela: all tracts which were, 
prior to March 8, 1883, reported as containing valuable coal, and — 
which were not under the provisions of the act of March 27, 1906 (34 
| Stat., 88), classified as agricultural in character. | | 

(2) The circular of September 8, 1910 (39 L. D. , 179), eae: the 
act of June 22, 1910, will govern proceedings with reference to these 
lands, so far as appkeible. and except as herein moclified. a 

(3) Prior to execution of a homestead application, it must bear 
across its face the notation provided by paragraph 7 (a) of the cir- _ 
’ cular of eae 8, 1910, You are cautioned that this notation may 
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- not ss placed by you upon the application after its execution and 
without applicant’s consent. In the absence of the notation, you 
will treat the application as incomplete, and will allow. applicant the 
| usual time to: perfect. same. , 
_ (4) A number of entries heretofore inadvertantly: allowed fot coal 

lands have been suspended, pending ; a possible offering of the various 


tracts involved under the provisions of the act of March 8, 1883 (22 


Stat., 487). Under the proviso to section 1 of the act oe June 22, 
1910, these entries may be perfected, provided the claimants there. 
‘under are willing to take patents containing the reservation, as to the 
coal, provided by paragraph 7 (b) of.said circular; = 


- You will, therefore, issue notice by registered. letter to. the ee - 


ants, advising them of the passage of the act of April 23, 1912, and 


of their right to now obtain patents, limited as indicated, on condition | 


_ that they fornish their written consent 'to receive such patents. © 

The widow, heirs, devisee, or transferee of a claimant under a final 
entry may execute the consent above called for, proper evidence being’. 
furnished of their rights in the premises. With reference to the 
entries on which proof has not been submitted, the consent may be 
_ executed by the person to whom the homestead ge passes by law, 
if the claimant himself is dead. | . 
The instrument need not be seisiowledied eters an officer, but the 
- claimant’s signature should be witnessed by two persons. , 

You will, in due time, make report in each case separately, for- 
warding such papers as may be filed. If-+the consents are found to | 
have been properly executed, and no adverse claims appear, the cases 
on which final. proof has. been submitted will, if otherwise regular, 
be approved for patenting, and patent, limited as indicated, will | 
issue in due time. ° A list of the suspended cases is appended. __ 

(5) There is at this time no law which provides for the disposi- 


tion .of the coal in these lands. Persons having homestead entries, | 


pending or perfected, obtain no right to mine coal therefrom, except 
for their own domestic use, as appears from. the-first. Poy: to sec- 
tion: of the act of June 22, 1910. giees a 

(6). The second proviso to seclion: 3. of the ace of June 29, 4910, 


has no application to the Alabama lands, and claimants are nit, >: 


_ therefore, entitled to contest the classification of the land and dis- 
prove its coal character. — mA. we eS ca —_ 
Very a sear | ro wat sig Fr Dennerr, “4 
ai - | ~— Conumissioner, 

| Rito | 
| SAMUEL Apas, 
 Farst Assistant Secretary. 

- -55736°—voL 41—12 3 
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An sick extending the operation of the act of June twenty-second, nineteen hundred and 
_ ten, to coal lands in Alabama. . 
Be tt enacted by the Senate and House of Represenintwes of the United 

‘States of America.in Congress assembled, That unreserved public lands con- 


taining coal deposits in the State of Alabama which are now being withheld. 


‘ from homestead entry under the provisions of the act entitled “An act to. ex-— 
clude the public lands in Alabama from the operations of the laws relating to 
mineral Jands,” approved March third; eighteen hundred and eighty-three, may : 
-be entered under the homestead. laws of the United States subject to the pro- | 
visions, terms, conditions, and limitations. prescribed: in the act entitled “An . 


~ aet to provide for agricultural entries. on coal lands,” approved vane. twenty- 


second, nineteen hundred and ten. 
| Approved, ‘April a 1912. 


ee 
* 


“LAWS AND - ‘REGULATIONS RESPECTING BOUNTY-LAND 
WARRANTS, ae 


- CrrcuLar. 


‘ities and Bacivaes of United States L ond 0 0 fiées: 


~ 


- Warrants for bounty land were and are issued by the: Commi. 
sioner of Pensions for services in wars or battles prior to March 3, 
1855, only. A ppreations for the j issuance > thereof should be addressed 
to that official. . 

‘Pursuant to authority asd — section 2414. ‘Revieed Statutes 
(Appendix ‘B), and other legislation, the following regulations are 
prescribed to govern the assignment, location, and use of such war- 
rants. All regulations inconsistent herewith are revoked. | 

You must refuse all warrants presented when the assignments 
thereof do: not accord in every essential particular with the rules 


herein set forth. When the question of title or genuineness is in’ 


doubt you must decline to receive the warrant until the holders 
thereof have submitted the same to the General Land Office for ex- 
‘amination and obtained. a favorable decision thereon. This office will 


render an opinion without charge. 


Bounty-land warrants should. always be fescibol by number, act, 
and acreage, and 1 in all instances of use or attempted use the register 
and receiver must forthwith notify this office thereof by. special 
letter, setting forth a description of the warrant and of the entry. by. 
serial number, date, land, and name of the entryman, and also whether 
the warrant was accepted or refused. If you accept the warrant, 
you will indorse on the upper left-hand corner of the face of same, 
a similar description of the entry in red ink. oo 


I, ASSIGNMENTS. — 
1. No assignment of a warrant or power eae attorney to sell or 


_ locate the same executed prior to the date of the issue thereof can be 
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“etedaed by iis ait. (Rev. Stat., sec. 2436.) Assignments sii, s 


be in writing. Delivery only constitutes no transfer. 
2. The assignment and acknowledgment. are ‘required to. be in- 


ee dorsed. as far as practicable upon the. "warrant. Should it be found. | 
> necessary to write the entire. assignment on a separate paper, which — 


can. only occur when’ prior assignments or . acknowledgments | have 
‘filled entirely the blank space on the warrant, it must be so attached 
‘as to show positively that the warrant assigned was inthe hands of 
the party making the transfer. In such cases the signature . ofthe 
--assignor must be affixed in the presence of the officer before whom itis 


acknowledged, who must certify that at the date of the assignment , 


the warrant was presented by and. in possession of the assignor. | Ce 
(See Form No. 5.) The assignments should ‘describe the warrant by —— 


number, act, and acreage. Parties should avoid discrepancies in ~ 
spelling and write their full Christian names and surnames. : 

3. The same requirement: must be observed in preparing ieee 
edgments.of powers of attorney to sell or locate bounty- land warrants, 

4, Blank assignments are void, and will not. be recognized by this 
office. The name of an assignee should be written in the assignment . 
before the warrant is sent to the local or General Land Office. . Evi- © 
dence that such assignee procured the warrant: for wale under the 
blank assignment may be required. - 

5. Each assignment or power of attorney must: " stlested by two 
subscribing witnesses. The mark of a witness will not be recognized.’ 


6. A person to whom a warrant is transferred will not be recog- 


nized as a legal attesting witness to the assignment, nor as a proper 
_ officer to take the acknowledgment thereof. a 

7. The execution of assignments is required to be ‘acknowledned 
by the assignor in the presence of a register or receiver of a land 
‘office, a judge or clerk of a court of record when authorized to take 


acknowledgments, a notary public, justice of the peace, a commis- 


- sioner. of deeds, or a United States commissioner, who shall certify - 


to the fact of the acknowledgment. and to the identity of the assignor.. 
The official seal of said court, notary public, or commissioner shall be 


affixed to the certificate. When. the acknowledgment is taken before. 


a justice of the peace or other officer without an official seal (except a 
_ yegister or receiver of a land office), it must be accompanied by an 


additional certificate under seal of proper authority, establishing the .e 


official character of such official and the ever of his signature, 


| (See Form No. 15.) ] 


Powers:of attorney must be. acknowledged i in like manner. 

8. Assignments executed by unmarried females must be accom- 
| panied by evidence that: they have attained the age of 21 years. 

9. Assignments executed. by a commissioner, or other ae . 
ee person acline ance a decree of court, must be accompanied by a only. 
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a certified copy of such. decree, in which all the proceedings sould be 


recited, and from which it must appear that due, proper, and legal 


notice of the proceedings had been given to all parties in interest. — 
- The jurisdiction of the court.must appear. Where assignments can 


not be procured, the Commissioner of the General Land Office will — - 


determine the title to a bounty-land warrant aii to the ee 


: ciples and usages of law and equity. 


10. Wheré two assignments exist executed - the same party: in’ 


favor of different individuals, whether the assignment first in time 


has been completed or not, to make the second assignment available it 


+ must be established by evidence satisfactory to. the General Land | 


Office, either that no title passed under the first. assignment. or that 
all claims thereunder have been transferred to pane: second DESIENEe): re- 


-~ nounced, or abandoned. 


Et. When the name of a person has been Gneertea in an n assignment 
of a warrant and erased, there should be filed evidence. satisfactory 
to this office consisting of an affidavit, duly authenticated, of the 
assignor or party or parties by whom said name was inserted and the © 
erasure made, fully explaining the facts and circumstances of such © 
insertion and erasure, and stating that no transfer or delivery of said 
"warrant was made to the party whose name had been so inserted, 
and that the ownership or custody of said warrant had not been 
changed by such insertion, which affidavit. shall be accompanied by. 
satisfactory evidence that a copy of the same has been seryed per- 
sonally or by registered letter upon the party whose namie was in- 
serted. The affidavit should set forth that the further object thereof 
is to afford such party an opportunity to file a protest in the General 
~ Land Office against the use of the warrant. ‘When the name of a 
bona, fide” assignee has been erased from a transfer, an. assignment 
from said assignee to the present holder of the warrant will be re- 
quired to perfect: the title to the warrant. ‘Material erasures 1n porets 
of attorney must be satisfactorily explained. — : | 
_ 12. When the assignment of a warrant is executed in a forsien’ 
country, and the acknowledgment taken by an officer authorized by | - 
the laws thereof to perform such duties, the attestation of the Ameri- 
- can consul in such country should be obtained as to the official char- 
~ acter,and genuineness of the signature of such official. If the official — 
| character, etc., of the foreign officer. is attested. by a consular agent 
of such (ee Government residing in this country, the latter’s — 
official character must be certified by the diplomatic representatives — 
_ of such Government in the United States. When such assignments 
are executed in a foreign language duly authenticated: translations 


7 thereof. must be ‘furnished. Secretaries of legation and consular a 


officers of the United States are authorized to take acknowledgments, 


but eo must. mcoresy the same under their official seals. 
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| 13. When the persons canes as warrantees are desorbed: in the — 
warrant as minors, their assignments thereof must ‘be accompanied | 
by satisfactory evidence that they had attained their ma] jority at the 3 
date of the transfer. _— : 
14. When an assignment. a been executed and a bites not 
acknowledged, it may be proved in open court, but a certified tran- _ 
- script of the proceedings must be attached to the warrant. Such un- — 
acknowledged assignment may also be established to the satisfaction 
of the General Land Office by competent evidence.’ When such aeslgn- 
- ment has not been properly attested; it must be made anew. | , 
_ 15. When an assignment is made by. an Indian residing among 
whites the prescribed form will be adopted with this addition, that 
the officer taking the acknowledgment shall certafy that the Indian is 
capable of contracting the amount paid for the warrant, and - that 
he saw the same paid to the Indian. _ | 
16. Where it is made by an Indian olding fala eelaionss his | 
identity and ability to contract must be certified by the superintend- . 
ent of Indian affairs or Indian agent, either of his own knowledge or . 
on the testimony of the chiefs certifying to the amotnt paid for. said _ 
warrant; that the same-was paid in his presence; and that the trans- _ 
action was fair and regular. In either case, if the amount paid i is not — 
a fair consideration, the assignment will be disregarded. . 7 7 
17. Where a warrant for the service of an Indian is issued or de- 
_scends to minors who no longer retain their tribal relations, it must 


“be located or sold by a guardian duly appointed and authorized by “et 


the proper court for that. purpose. - : | 
_ Where the minor or minors retain their tribal relations, the agent : 
or superintendent must certify that they are entitled to the warrant 


under the Jaws, usages, and customs of the tribe; and when-sold or - 


| located, that it was done by the guardian or sgh proper representa- - 
tive as, according to said tae, Heneos and cae was: fully au- an 
thorized. 7 7 

- Where the signature of a euseanendant or an ann arate is 


required, the genuineness of the signature of that officer must be “ae 


certified to by the Commissioner of Indian Affairs. 


18. Prior to June 3, 1858, bounty-land warrants were denied a 


as real estate. Consequently a transfer of a warrant before that date _ 
by an administrator must be accompanied by evidence that the same — 
was made in pursuance of an order of court’ for the sale’ of the real 
estate of the decedent. | | 
‘By the act of June 8, 1858 (4 Stat., 308), bounty ee. oe , 


were declared to be perconal chattels, ‘aide as such, assignable by the __ 
. warrantees, by their widows in certain cases, by their heirs or lega-_ 


tees, or by the legal representatives of the deceased claimant “for the 
use of the heirs or r legatees on es 2 
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It follows that the right to assign : inures to the assignees | of the 
; eanion named above, and to their heirs, legatees, or legal representa- 
tives; but these latter are not required to assign “ aor the use of the 
heirs or legatees only.” 7 | 

19. Where a warrant has been issued” in the name of a dgasaeed 


| soldier, who had applied therefor before his death, the title thereto. _ 


is declared by section 2444, Revised Statutes (Appendix J), to vest 


in the widow, if there be one, and if there be no widow, then in the 2 


heirs or legatees of the claimant. _ | 
20. Tf the: claimant died and left a widow, ii ais was deceased 
before the issue of the warrant, then the title. thereto. vests in the 

heirs or legatees of the warrantee. | 

21. To make a warrant: issued in the name of a pecs. person ; 
available it should be accompanied by a ‘certificate under seal from 
the proper court having probate jurisdiction, showing the fact of 
the death of the warrantee at a specified date and place, and whether 
he left a widow, giving her name, if there was one.. If there was no 


widow the said certificate should state whether the warrantee died. _ 


testate or intestate and give the names of all his heirs at law, specify- 
ing adults and minors. “Where. the assignee of a warrant is deceased 
a ela certificate should be exhibited setting forth the fact, time, 
and place of death, his testacy or intestacy, and, in the event he left | 
no will, the names, ages, and places of residence of all the heirs. 

22. Tf it shall appear from such certificate that the ‘warrantee 
died before the issue of the warrant and left a widow, the assignment 
of such widow, her heirs, or legal representatives will be a sufficient | 
conveyance of the warrant. 4 —- —_— 

93. If the warrantee died after the issue. of the: warrant, or if he | 
died before such issue and left no widow, the title vests in his heirs . 
- at law or legatees. — | 
94, Tf he died intestate his heirs, shown to be each by the ond 

certificate of court, may assign the warrant, the adults for themselves 


- and the minors i their guardians, who shall file with the warrant:a — 


certified copy of their letters of guardianship or a certificate from _ 
. the clerk of the proper court stating that such letters had been issued oe 
and that they were in force at the date of the assignment, — | 4 
Or the administrator of the estate of the deceased eames who. 
| “died: intestate may. assign the warrant “ for the use of the heirs or 
-legatees only,” upon. filing therewith a certified transcript of the 
letters of administration or a certificate from the clerk of the proper 
‘court that the said letters had been issued and that they were in 


force at the date of the assignment. (See Form No. 6.) Satisfactory - 


~ evidence may also be required to show that the administrator was ~ 


- appointed at the instance of the heirs or proper patties in | interest Pi ‘a 


and transferred the warrant for their benefit.. 
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25, If the erates or igs assignee died testate a: ieertifed tran- 
script of the will must accompany the warrant. If the will specifi- 
cally disposes of the warrant the legatee or legatees may assign, if 

adults, in the usual form; if minors, by their guardians as aforesaid. 
If the-will does not specifically dispose of the warrant the executor 
of the estate of the warrantee may assign “ for the use of the heirs . 
or legatees only,” but in that case a certified transcript of the letters — 


testamentary or a certificate from the proper authority that such — 


letters had been granted and were in force at the date of the wae 
ment must. accompany the transfer. (See Form No. 8.) ee 
96. An assignment executed by an administrator de bonis non, — 
7 with the will annexed, of the estate of the deceased warrantee or _ 
transferee must~ be prepared in accordance with the Form No. 8 ~ 
prescribed to be used by an executor and accompanied by evidence of - 
his authority to act as required in the case of an administrator of 
the estate of a warrantee who died intestate. ig & 


| Ti., ‘LOCATIONS. | 


a Bounty-land_ warranté may be located by one or more persons 
who are citizens of the United States or have declared their inten- 
tion to become such, and have reached majority or by a corporation 
capable of acquiring and holding the legal title to real property in 


the jurisdiction where the lands sought lie upon any vacant, sur- -— 


veyed, nonmineral, nonsaline, unreserved, unappropriated. public - 
lands of the United States that may be subject to private entry at. 
the time of such location. As no public lands of the United States, — 
_ except those in the State of Missouri, have been subject to private 
entry since the passage of the act of March 2, 1889 (25 Stat., 854), _ 
such warrants can be located in Missouri only, ‘without any recidenes 
upon, cultivation, or improvement of the land. (See Appendix Cay 
' A corporation locating a land warrant should submit a copy of 
its charter or articles of incorporation, from which it. must appear 
_ that it is empowered to acquire and hold realty in said jurisdiction. . 
Said copy should be certified to by some State or county officer who - 
ds. requined by law to have custody of such charter or articles, and | 
who must also certify that the s same have not. been annulled or in- 


a revoked. 


A warrant may also be located on behalf of minor aces or ited: c 


of the soldier upon whose service the same was predicated. Such | 
location: must be ‘made in the names of the heirs. or legatees. and a 


‘may be made ey, puandian, who must procure all necessary judicial | 
authority. | 

(28. A warrant ¢ can taok be located if eee SO as to Gest any aie : 
"person ‘with a greater interest than any other. In other words, each — 
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owner oe a warrant at the time of its location gait have an qual | 
interest therein. This does not apply to locations by persons in 1 their 


capacity as heirs. 


29. A warrant may be located either at a. eee land office ce | 
rule 27) or through the agency of this office (Rev. Stat., sec. 2487). 


If located at a district office, it must be accompanied by a tender of 


the fees to which the register. and receiver are entitled, and by a | 
written application to locate containing a description of the tracts _ 
desired and signed by the locator or his attorney in fact. If by the 


latter, his authority to act must be evidenced by a power of attorney, 


prepared in accordance with Form No. 14, and indorsed, if practi- _ 
cable, upon the warrant. (See rule No. 2.) rs | 

Persons: presenting warrants for use or location ‘should favaish, 
affidavits that they are the identical persons to whom the same were 
issued or assigned, and also a relinguishaent unereor to the ‘United 
States, as follows: . : 


I (or we) do hereby relinquish to the United States the within Gaunte aud 
- warrant in payment (or in part payment, as the case may be) of the (here de- . 

















_ seribe the tract), located in the name of ———, at the land office at 
, this day of , 19—.. | 
[SEAL] SO | an (Signea) A B. 
Witnesses: oe = | | a 
© D. 
E Kr 


The following requirements will also govern in locations, but not | 
in homestead, preemption, or other cases mentioned in the act of 
December 13, 1894 (28 Stat., 594) : 


(a) The Iocation must. be poco ocaiel by ‘ib adi of ae wed 


locator or some’ credible person possessed of the requisite personal 
knowledge in the premises showing that the land located is not: in ° 
- any manner occupied adversely to the locator, and also a nonsaline 
affidavit (Form 4—062A). 

In jurisdictions where the mineral laws of the United States are 
applicable you will also require a nonmineral affidavit, Form 4-062. - 
The affidavit of the locator as to the nonmineral and nonsaline char- 
acter of the land, and that it is not occupied adversely, may be made 
~ on Form 4—061a, modified by striking out reference to the act of June 

. 4, 1897. 7 

(8) - You will require the locator within 20 days from the filing of 
his location to begin publication of notice thereof, at his own expense,. 
ina newspaper to be designated by the register as of general circula- 
tion in the vicinity of the land and to be the nearest thereto. Such 


publication must cover a period of 30 days, during hick: Gis as - 


_ similar notice of the location must be posted in the local land office : 
and upon the land included in the location. 7 ne 


_* 
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(ce) The notice must describe the land, give the date of location, and 
the name and post- office address of the locator, and state that the pur- — 
pose thereof is to allow all persons claiming the land adversely, or 

desiring to show it to be! mineral or saline in character, an oppor- | 
tunity to file objection to such location with the local officers for the 
lead: district in which the land is situated and to establish their inter- - 
est therein or the’ mineral or saline character thereof. Such notices 


-. Inay be prepared by you or by the locator and. submitted to vee for 


| aporval and should be i in subsume’ as follows: 


, 


LAND OFFICE, . 
, 191—. 




















-Notice is hereby given that . | ——, whose post-office address is —, 
— county of - , State of ~ , filed in this office on 














, 191—, his 
application to locate a military bounty land warrant issued in favor of | 
under the provisions of the act of Congress approved upon 
the - — of sec. —, T.—, R. —, meridian. Any and all persons claim- 
ing adversely the land described or desiring to object because of the mineral or 
saline character of the land, or for any other reason, to the disposition. to the 
applicant, should file their affidavits of DrOleee in this office on. or before the 
Of , 191—. . 7 | 





























| Register. 


‘The date Per nae in the above notice ould be not later than 
30 days after the beginning of publication and posting. 

(Z) Proof of publication must consist of an affidavit of the 
publisher or of the foreman of the newspaper in which the notice was 
published, with a copy of the published. notice attached. . Proof that 
the notice remained posted upon the land during the entire period — 
of publication must be made by the locator or some credible persons 
. having personal knowledge of the fact. The register will certify to - 
the posting in your office by a certificate, Form £997, modified so as’ 
to show the first and last dates of such posting. « The first and. last 
| dates of such publication and posting must in all cases be given. 
80. If the location is made through this office the warrant must be | 
sent to the commissioner with a request that the same be located in a 
specified land district, and accompanied by a receipt from the regis- 


ter and receiver for the fees to which they may be severally. entitled aa 


under section 2238, Revised Statutes. » 
81. Each warrant is required to be distinctly and separately lo-. 


: cated upon a. compact body of land. If the area of the tract claimed  - 
should exceed the number of acres called for in the warrant the — 


. : locator must pay for the excess in cash. If it should fall: short he 7 


must take the tract in full satisfaction. for ‘his warrant. A person | 
can not enter a body of land with a number of warrants without. 





_ +2 Reference to nonmineral character of the land must be omitted where the. mineral laws - 
do not. govern. ag ¥ OR 
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_ specifying the particular tract or tracts to which each shall be ap- 
plied and for each warrant there must be a distinct: location, cortifi- 
cate and patent. : a 

82. Where the. desired tact 1S subject to ane at a greater mini-. 
mum than $1.25 per acre the locator, in addition to the surrendered’ _ 
warrant, must pay. in cash the difference between the value of such 
warrant at $1.25 per acre and that of the said land; or present a war- 
rant of such denomination as will at the rate of SI. 25 per acre cover 
the rated price of the tract, and pay the excess in value of the land — 
if any in cash. For example: A tract of 40 acres of land held at 


$2.50 per acre may be entered by the location of a warrant calling ‘ | 


_ for 40 acres and the payment of $50 in cash; or by locating thereon | 
a warrant for 80 acres, the 40 acres embraced i in the entry being re- 
ceived in full satisfaction of the same; or a tract containing 80 acres 
rated. at $2.50 per acre may be entered by the location of two 80-acre 
warrants, or of one for 160 acres, and so on. It will be required, 
however, in the entry of a tract held at a greater minimum than’$1.25 
per acre by the location of two or more warrants, that each warrant 
shall be located upon a specific legal subdivision thereof, which legal | 
subdivision shall be received in full satisfaction of the warrant sur- 
rendered therefor; and that the excess in value of the lands, if any 
there be, shall in each case be paid i in.cash. Hence, a tract containing 
40 acres or less of double minimum lands can not be entered bv the 
location of two 40-acre warrants. ma 7 

33. The distinction hitherto’ maintained ‘Getsioen the 1 use of war- 
rants in homestead and preemption entries and cases under the act of 
December 13, 1894 (Appendix M), is hereby abolished. In home- 
stead and preemption entries, future use of warrants will no longer . 
be regarded as locations as ruled in T. M. Pieper (2 L. D., 673), but 
they will be treated as cash. In all cases you will issue cash receipts 
and cash certificates as the bases of patents as now. required by rule 
, 42. You will not require the location fees exacted -by rule 35 nor will 
you issue location certificates as the foundation of patents nor will © 


Oe each. warrant be required to be applied on separate legal subdivisions. .- 
_.as.in locations (rule 31). The future practice is outlined in rule 42. 


34. When a subdivision is fractional a warrant approximating 


 nearest.the number of acres embraced therein may be located thereon, 


but the fractional excess in area must be paid for with cash and will 
be conveyed in the same patent with the lands covered by the location 
_ of the warrant; a legal subdivision, however, other than those entered. 

. by the location of the warrant, will not be pegarded as a legitimate 

- fractional excess over such lochtion, but will be required to constitute 
a separate entry. Thus, a person will not be permitted to make one 

entry of a quarter section of land by the location of a warrant ‘for 

__ 120 acres and a cash payment for.the remaining subdivision. _ 





t 
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35. nackte and receivers of the local land offices are entitled. to. 


“the following fees for their services in locating warrants, and the =, 


several amounts mentioned must be paid at the time of location. 


Fora 40- acre warrant, $0. 50 each to the register and receiver ; total, $1. 


_ For a 60-acre warrant, $0.75 each to the register and receiver ; total, $1.50. — 
- For an 80-acre warrant, $1 each to the register and receiver ; total, ne 


-. For a 120acre warrant, $1.50 each to the register and receiver; total, $3. 
| For a 160-acre warrant, $2. each to the register and. receiver ; total, $4. 


86. Upon issuance patents will be transmitted to the proper ‘lesa 
office for delivery, unless. proper application shall have been pre-. ~ 
viously filed in this office.. In no ¢ase will patents be delivered, either 
by this or the local office, except upon receipt of the duplicate certifi- 

— -eate of location or an affidavit of its loss or destruction. A transferee 


of the land requesting the delivery of a patent should furnish, in 
addition to the foregoing, satisfactory evidence that he owns 3 the Jand 
as grantee of the locator, + > 


| III. MISCELLANEOUS PROVISIONS. 


3%. Upon the loss or destruction of a warrant, or where the lawful 
owner has been fraudulently deprived thereof, the parties may file in 


_this office an affidavit setting forth a description of the warrant by — 


number, act, and acreage, their interest, in the premises, a history of 


the assignment. thereof, a description in detail of its disappearance, 


and the names of all parties in interest. If the same is deemed suffi- 
cient to identify the warrant, and satisfactory in other respects, it will 


_ be entered as a caveat against the satisfaction of the warrant. There- 


after the General Land Office will take all reasonable precautions to 


prevent a use of the warrant. by persons not entitled to the benefits 
thereof. The doctrine governing innocent purchasers of. neeonable | 
instruments does not apply to warrants. —_ | 
88. Neither béunty-land warrants nor the lands siiiered therewil 


_ are liable to be sold or made subject to the payment of any debt or - 
- claim incurred by any officer or soldier prior to the issuing of the 


patent (Rev. Stat., sec. 2436). (Appendix F.) 
~ 89. Warrants eee under Revised Statutes, section 2441, are 


7 -gubject to the same rules respecting assignments that.apply to septal ; 
_ warrants; but in default. of an assignment from the warrantee a decree _ 
of title must be obtained from a court of competent jurisdiction and 


> transcript thereof appended to. the reissued warrant. Legal notice 


_ must be given to all parties in interest. In proper cases the Commis- 
sioner of the General Land Office may accept other satisfactory — 

- evidence that the original warrant had been assigned to the. claimant. 
40, When‘an entry made by the location of a warrant properly — 


- ; ee to the locator has been canceled the warrant will be returned. 
to its owner. A transfer of the land by the locator of a warrant is - 
| held to earry” ca warrant. This title reverts to the. locator if he 1 in- — 
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demnifies the grantee for all loss sustained by such seaceinten fie a 


by the return of the purchase money or by causing the paramount title. 
to the land to be vested in said grantee. Applications for the return 
of warrants must be accompanied by the duplicate certificate of loca-— 
tion or an affidavit showing the inability of the parties to present. the | 
game; evidence that the certificate of location and no assignments: 
thereof were recorded in the proper county; and evidence consisting 


of a certificate from the ‘proper recording officer, or an abstract of | 


title prepared by a reliable abstracter showing all transfers of the 
land. When the land has been transferred by the locator or those in 
privity with him there must also be furnished evidence as to whether > 
or not the grantee sustaining the loss occasioned by the caneellation 
of the location has been indemnified. See R. M. Stitt (33 L. D.,315).. 
41. When a valid entry.is withheld from patent.on account of the 
objectionable character of the warrant located thereon, the parties 
in, interest may procure the issue of patent to the locator by filing 
in the proper local office an acceptable substitute for said: warrant. — 
The substitution must be made in the name of the original locator, 
and may consist of a warrant, cash, or any kind of scrip legally 
-_ applicable to the class.of lands embraced in the entry. Two warrants 
can not: be substituted for one originally located, nor will any -pay- 
ment be received that would destroy the identity of the entry. . 
_ Cash can not be substituted in locations made since March 2, 1889,. © 

outside of Missouri, except in preemption and homestead cases anid 


~ eases under the act of December 18, 1894. Attention ‘is directed to 


Hussman v. Durham (165 U. S., 145). Authority to substitute must 
be first procured from this office i in each case. 


IV. USE UNDER HOMESTEAD AND. PREEMPTION LAWS AND AS 
CASH UNDER THE ACT OF DECEMBER 13, 1894. (28 STAT., 594). 


| 49. Warrants for bounty lands may be ‘used in commutation - a 
homestead entries under sections 2277 and 2301, Revised Statutes, 
and in payment of preemption claims under section 2977, Revised. 
Statutes, and are also receivable as cash at $1.25 per acre under the. 


act of December 13, 1894 (28 Stat., 594), Appendix M, in payment 


of entries made andes the. desert-land law of March 3, 187 7 (19 Stat.,. 
377), and the amendments thereof; the timber-culture law of March 


8, 1873 (a7 Stat., 605), and the amendments thereof; the timber and ~ | 


stone law of June 3, 1878 (20 Stat. , 89), and the amendments thereof, 
or for lands sold at public auction. 

‘The preemption laws and the timber- adlnaeets act were “repealed on 
March 3, 1891 (26 Stat., 1095). Warrants can still be used in these 
— two classes of entry where the rights of the claimant or entryman 
attached prior to said repeal, unless. otherwise provided by the law. 


-.° ynder which the land may be opened for entry or other legislation. 


Jn all cases it is immaterial whether the land is in Missouri or not — 
and whether offered or, unoffered land is embraced. Warrants can 
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_ not thus be used where it is etherwise provided by law; where the 

lands: are being disposed’ of by the United States for. the benefit of 
Indians and where-(untless otherwise provided) the lands have been — 
purchased from an Indian tribe since December 13, 1884. 


The land must. be subject. to entry under the law under which ‘hb = : 


4 original entry is made, and- all residence upon and cultivation and 
improvement of the tracts which may be required by such law and — 
the regulations thereunder must be complied with. 

_ In reference. to homestead and preemption entries and the four | 
classes of entries specified in the act of December 13, 1894, you are — 


_ advised that one or more warrants are receivable in payment, or part. 


- payment, for a tract of land entered under either. of the laws desig- 
nated, at the rate of $1.25 ‘per acre upon. the expressed value of the. 

: qarrints or certificates of location. If the amount of money due on | 
“such entry exceeds the face value of the warrant at the rate of $1.25 — 


. per acre, the entryman must pay for the excess in cash, but if the face _ 
value of the warrant exceeds the amount due on such entry, the. claim- | 
ant must take the tract in full satisfaction of said warrant. 


_ Im all cases the warrants are regarded as the equivalent of money 
to the extent of their value.at $1.25 per acre, and it is unnecessary to’ 
. apply the warrant to a specific tract... For instance, a 40-acre war-— 
~ rant will be received as $50 cash in part. payment of a timber and 
stone entry for 160 acres of land. Said warrant need not be. ap- 
plied on any particular 40-acre tract of said 160 acres, and the fees — 
required by rule 35 will not be paid. The local officers will receive . 
from the United .States Treasury their commissions upon surrender 


: thereof, as in the case of entries made with cash. | 


Tn initiating an entry under desert-land laws, ‘paviieat may be 
made in money to the amount of 25 cents per acre, as required by pre- 
viously existing law or, if preferred, warrants may be tendered as 


- payment, and if the face value of such warrant exceeds the amount 


of money due in initiating said entry, credit may be given for any 


_ balance to be applied to final payment when final proof has been 


made. In this event you will make such notes on your records as 
will indicate such credit, giving the number, act, and acreage of the _ 
warrant used, and in issuing final papers refer thereon to such credit, 


- collecting any. balance due in cash, warrants, or scrip. A aotstions 


should also be made on the declaration (Form 4274) as to mich 
location and credit. i | 
Where such warrants are = fandenad as. an by sai than the 


2 a" arty to whom issued, you will require evidence that the entryman-is 


_ the heir or legatee of the party to whom issued, or see that said war- _ 
rant has been duly assigned 1 in accordance with rules Nos, 1 to 26. 


‘When a warrant is used in preemption and homestead entries and _ 


under the act of December 13, 1894, you will issue receipt 4-131 (new 


form). - oe 23, Cir. June 10, +1908, You will issue certificate a 


, | 
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~ 


4-189 3 in entries under the Homestead and arenes laws, the timber - 


. and stone law, and purchases at public sale; Form 4-200 in desert- 


land entries and Form 4-217. in dimber-culture entries. You will 
embody in said certificate and receipt a description of the. warrant 
by number, act, acreage, date of issue, and name of the warrantee. 

In locations you will issue Forms 4-002 and 4-191. | | 
In all cases the parties must furnish an affidavit of identity and. X 
_ relinquishment of the warrant to the United States. 8 | 
On his “Schedule of serial numbers” (Form 4-115), the register 


will designate the locations and also the entries in connection with. ~ 


_ which warrants are used in payment. On his “Abstract of certifi- 
cates of> “deposits on account of surveys, military bounty land war-~ 
rants, scrip, and. certificates. of location” (Form 4~106a),: the re- 
ceiver. will make report of bounty-land warrants located or sur-— 
rendered as cash as indicated on said abstract. The total of the 
“Abstract of certificates of deposits on account of ‘surveys, military 
‘bounty land: warrants, scrip, and certificates of location” will be re- 
ported by the receiver on the debit side of his “Account current” in 
— the space provided therefor. The receiver will report, upon the 
proper abstract of collections according to the class of entry in con- 
nection. with which surrendered, the amount of bounty-land war- 
rants surrendered, together es any amount paid in connection 
therewith in cash, in the same manner as 1f the entire payment had 


~ been made in a4 


OD, of - 


All warrants received must i forwarded to this offic with the. 
regular monthly returns. | a 
Very a de | % , We, * eas ae 3 
| ee | | ers 
Approved May 24, 1912, | 
SaMUEL ADAMS, — i 
First Assitant Secretary. 
FORMS, 
Form No. dy 


For ‘the assignment of 2 warrant ‘by the warrantee, 





For value received I A B, to whom the within warrant, No. —, for - | 
acres, act of , 18—, was issued, do hereby sell and. assign unto 
, and to his hens and assigns forever, the said oa 














ed — 
warrant. | | 


Witness my hand and seal this - ——_ day of 19—. 





AB. [szan] | 


(Bee rules Nos. 2 and De ) 





warrant. No. 
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. Form. No. 2. 
. OF. mea whore the- vendor is known to the officer taking the same. _ 


Stare oF. —_——_., Is ) 
~ County, : | | 

On this. day of - , 19—, hetore me personally came A B, to me. well 
known, and acknowledged the. foregoing Assignment to be his. act. and deed, and. 
I certify that the said A B is the identical person to. whom the within warrant 
issued and who executed the foregoing assignment thereof. | . 


4 


(See rule. No. Ty): | | i ‘[Ofiteer’s Signature. 
| ‘Form No. 3 3. | 











- of acknowledgment where the vendor is not known to “the officer and his identity: has to : 

















. “Be Proved, 
Srare OF. mar & 
—— + County, | OP, Sed 4 oe 3 | ee ae ae ae 
On this: day: if , 19—, before me personally came A B and HF, - 
-of the county of —, in the: State of —, and the said HF, being well. 


JInown to me as a eredible aud disinterested person, ‘was duly sworn by. me, 
and on his oath. declared and said. that he well knows the said A B and that 
‘he is the same person. to whom the within warrant. issued and who executed 
the foregoing assignment ; and his testimony being satisfactory evidence to me 
' of that fact, the said A B thereupon acknowledged the said assignment to be. 


his act and deed. 
_[Officer’ 8 Signature.) 


Form No. 4 4, ; ie HD 
For the: ‘assignment of & warrant by the. assignee, | 


, for 
, 18—, was. assigned, do: hereby sell. and nasied 
, and to his heirs and assigns forever, the 


For value: received L Cc D, ‘to. whom. the. within warrant, No... 
~ acres, act of - 
unto H F, of - 
said warrant. 

















County, - 3 











‘Witness ny hand and seal this day of , 19—. a i Bye 
| | wee 7 _ ¢ D. [Szat.] 
"Attest : : : 
ee MGS 
I J. 
‘(See rules Nos. 2. and 5. ) | sy 
; Form No. 5. 


‘For the’ certificate of acknowledgment of an. assignment when the same is written on ea a 
- separate paper and attached to the warrant, | 





; SiarE OF 

| County, $ °° 
On the day of - , 19—, before me. ‘personally. came | 

well known, and. neenpwiedeed: the foregoing assignment: to be 
act and deed, and in my presence this day. subscribed name thereto: and 

I eertify that the said: 














, to me 

















is the identical person. to whom the annexed. te 
was assigned, and that the said warrant at the time of mak- 


Ing the foregoing assignment was presented by and in ae possession of Dim, a 





: the Said - | 
(Bee rules Nos. 2 and i). | oe . 
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Form No. 6 
For the assignment of a warrant by an administrator. 


| ‘or value received I, A B, administrator of the estate of CD, deceased, who 
| died intestate, to whom the within warrant No. for 
, 18—, was issued, do hereby sell and assign, “ for the use of the 


























_ heirs only,” ana: E F, of County, - , and to his heirs and assigns 
forever, the said warrant. 4 or _ 3 3 — 
Witness my hand and seal this —— day of ———, 19—. - | 
- | = ve g AB. [seat] 
i rn Administrator, 
Attest: 
G H. 
I J. 


(See rule No. 24.) 

Norz.—A. certified.copy of the letters of administration. must. accompany this 
assignment, or a certificate filed from the clerk of the proper court that, said let- 
ters had been duly issued and were in force at the date of the assignment, 

If the date of the death of the warrantee is not stated in the letters of admin- 
istration, or other evidence as above mentioned, the same must appeAe in the 
elerl’ s eC ore eee ther eto. | 


_ Z _ Form No: To 


For the acknowledgment, 





STATE or , 

















a 
County, 

On this day of  19—, before me personally came , to me 
well no wis and acknowledged the foregoing assignment to be act and 





deed, and in my presence. subscribed name thereto ; and L certify. that the 
said —— is administrator of the estate of the warrantee , deceased, to 
whom the within warrant No. - was issued, and who executed ‘the foregoing 


assignment thereof. 
Witness my pane ane official seal the yey. and year above written. 











LOficer’ 8 Signature. ] 


| Norre.—In assignments made by an administrator: of the estate of a deceased 


assignee the words “for the use of the heirs only” may be omitted, but in all 


- other respects the foregoing form. of assignment and acknowledgment will be 
required. | | 


Form No. 8. 


For the assignment, of a warrant by an ‘execitots: . 


For value fecaived, L A B, executor of. the ‘estate of C D, deceased, who died 
| testate, to whom the within warrant No. for acres, act. of - a 
a was issued, do hereby sell and assign (“for the use of the heirs only,” 


3 


he for the use. of the tegatees as mentioned. im the will,” as the case may be) 























=. BF, of: County, State of . ,.and to his heirs and assigns for- | 
ever, the said warrant. | er or 
‘Witness my hand and seal this ——- day of , 19—. | 
a 7 AB, Ezecutor. [SBAL.] ~ 
Attest: - se a re or 


(See rule No. 25.) eB, ay 


acres, act of | 
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 Nore—aA certified copy of the will, and also of the letters testumentary or 
: other proper evidence under the seal of said court, showing that said executor © 
3 was duly appointed. and. authorized to act as such at the date of said } assigniment, 
must accompany the same, 

_. If the date of the death of the warrantee is not stated in. the lites testa- 
. mentary or other evidence, as above mentioned, it must appear. in the certificate 


. of the clerk. appended. thereto, as taken from the records of said court. | The 


for the benefit of said minor, unto E F, of the county of 


certificate of. the acknowledgment- may be the same as in ‘Form No. 7, except 
that the word “ emecutor © i must be used instead of administrator.” no... 


Form No. 9 9. 


: For the assignment and acknowledgment of a warrant by the heirs o law of a deceased 























 . Wwarrantee. — 

Trek. value. received, we, A B, CG D, and EF, ‘the only heirs at awe of GH, 
| deceased, to whom the within warrant. No. —— for acres, act of - =» 
- 18—, was issued, do sell and assign unto I J, of — - County, pute of - , 

and to his heirs and assigns forever, the said warrant: Sg 7s 

Witness. our hands and seals this day of ,19— ae 

oat; | ae SATS 

Riese Sa f . bake 2 F ae SEAL] 

K L. i. fs, = | ————_._ [SEAL] 


(See rile No. 24. . oo oe 
- Form No. 10. 
For the acknowledgment. . 
STATE OF dg : 





County, bes: 7 7 : 
On this day of , 19—, before me personally came A B, C D, and 
B F, to me well known, and. ace wicleed the foregoing assignment to be their 
Act and deed, and I certify that.the said A B; C D, and E F are the identical 
_persons named in the attached certificate’ as the only heirs at law of said 
warrantee, deceased, and who executed the foregoing assignment thereof, 


“Witness my hand and official seal the Gay and year above written. 
pees 8 algnature. ] 











Form No. 11. 


For the assignment. of a warrant by a guardian, / 


For value received, I, A B, guardian of the person and estate of C D, a minor 
warrantee to whom the within warrant No. for acres, act of Ge 
18—, was issued. (or. “a minor heir at. law, as mentioned in the attached 
certificate ’—see the note following Form No. 10), do hereby sell and assign, ar 
, State on ’ 

















-and to his heirs and assigns forever, the said warrant. - 
“Witness my hand and Seal this - day of - , 19—. 














, Guardian. - [SBAx.] | 
‘Attest : ee ca 
'G H. 
& ade 
(See eile No. 24.) 


1 For the evidence of the death and: heirship above mentioned. it will be necessary to 
_ procure and attach a certificate under seal from a court having probate. jurisdiction, 
showing that it has been proved to the satisfaction of said court, in open court, that said - 
warrantee E H is dead, the date of his. death, whether he died testate or intestate;  — 
-- whether or not he left a widow, and who are his heirs and ies heirs at aps with. their 
respective ages. oo 


_55736°—von 4112-4 





. the said 
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‘Form No. 12.. 


_ For. the acknowledgment, 





‘Stare OF > oe 
, amen, | 
On this day of , 19, before me personally came 

to me well known, and acknowledged the foregoing assignment to be his act 











= 








and deed, and in my presence subscribed his name thereto; and I certify that — 








is guardian of the person and estate of said minor, and 
who executed the ‘foregoing assignment thereof. — | - 
Witness my hand and official seal the day and year above aviten. 

[Officer’s signature. ] 


Nore. ca certified copy of the letters of soasdinnanip. or other legal evidence, 
under the seal of the proper probate court, showing that the said guardian was 
duly. appointed and authorized to act” as such at the date of said assignment, 
must accomnany: the same. - 4 


“Form No. 138. 
Of 2 power of attorney to sell a warrant, 


Ow all men by these presents, that I (here insert the name of the warrantee 
or owner of the warrant), of the county of —, in the State of —, do 
hereby constitute and appoint , of the county of , in the 
, Iny true and lawful attorney, for me and in my name to sell 


























State of 
and convey the within land warrant No, 7 for - acres, issued under the 
act of , 18—. 











, say Ge a ee oe 
[Warrantee’s or owner’s signature.]) [sra.] 


t 


| Witness my hand and ‘seal this 


Stenea in the presence on 
AB. 2 Yue + ,. gf 
SOD: ‘. * , ee ee ee oe i 2 : i 
(See flee Nos. 2, 8, ee : a ee 
Norte. —The form’ of. acknowledgment of-a power . attorney must be the 
same as for the sale of the warrant, and both must be indorsed upon the war- 
rant if there is ‘sufficient. blank space thereon that can be used for that pur- 
pose; otherwise it must be. certified to as in the. certificate ot acknowledgment 
stated in Form No. Be 


| Form No. 14. 


--For a power. of attorney to locate a warrant, 


| Know all meu by these presents, that I (here insert the name of the war- 
rantee or assignee), of the county. of , in the State of , do hereby 
constitute and appoint A. B, of the county of 














—, in the State of hoe 


my true and lawful attorney, for me and in my name to locate land warrant ~ 





acres of land, which issued under the act of. 
day of ———, 19—.. | 
[Warrantee’ S or assignee’s name. 1 [sean]: 


No. ——— for — 
Witness my hand and seal this 














tae in presence oe 
. OD 7 
Om 


~ (See rules Ns 2, 3,5, and 29.) 


paige es 
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> Form No. 15. 


of the devtticate of the clerk of the court, judge, or other person wie. is authorized to’ 
‘certify under seal to the official character of the officer who takes acknowledgments of 
. aseiguments. 








| ‘State OF 1 >| es: 
County, ° | _ - | | a 
‘I, A B, clerk of the court. —-, In the county and State aforesaid, hereby _ 

certify that John Jones,. whose genuine signature is affixed to the above 
acknowledgment, was, at the time of assigning the same, a justice of the 
peace (notary public or other officer) duly authorized. by law to take. such 
acknowledgment, and that full faith and credit are due to .all his official acts © 

as such, 

— Given under my hand: and the seal of said ante this 





day of - ,19— 
Av B, Clerk. [seat] 








- (See rule No. 7.) | 

Nore. Where any acknowledgment is taken before a clerk of a couee judge, 
notary public, or other officer duly authorized by law, with their respective 
official seals affixed, the above certificate will not be required; nor is such 
certificate required when the acknowledgment is taken before a Tegister | or 
receiver of a United States land office. : 





APPENDICES. — 
APPENDIX A. 


_ ” Revised Statutes, Section 2207. | 


~ All warrants. Gn saiiicaey bounty lands, which. are issued under any law of 
the United States, shall be received in payment of preemption rights at: the 
rate of one dollar and twenty-five cents per acre, for the quantity of land 
therein specified; but where the land is rated at one dollar and twenty-five 
cents per acre, and does not exceed the area specified in the warrant, it must, 
be taken in full satisfaction ther eof. . : 


" Revised Statutes, Section 2301, 


Nothing in. this shapter shall be SO construed as to proven any person who : 
has availed himself of the benefits of section: twenty-two hundred and eighty- | 
nine. (pertaining to homesteads), from paying the minimum price for the 
‘quantity of land so entered, at any time before the expiration of five years and 
| obtaining a patent therefor from the Government, as in other cases directed 
by law, on making proof. of settlement and cultivation as provided by. Be | 
eranue tc rights.” 


. _ APPENDIX B. 
\ 


| Revised Btatutes, Section 2414, 


All warrants for military bounty lands which have been or may. hereafter be 
issued under any law of the United States, and all valid locations of the same © 

- which have been or may Hereafter be made, are declared to be assignable by 
‘deed or instrument of writing made and executed according to such form and ; 
pursuant to such regulations as may be prescribed by the Commissioner of the 

General Land. Office, so as to vest the assignee with all the. rights of the original 
owner of the warrant or location: 
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Apprrenpix C. 


Revised Statutes, Section 2415. — 


| The wanrais which have been or may hereafter be issued in pursuance of 
law may be located according to the legal subdivisions of the public lands in 


one body upon any. lands of the United States subject to private entry at the — 


time of such location at the minimum price. When such warrant is located on 
lands which are subject to entry at a greater minimum than one dollar and 
twenty-five cents per acre, the locator shall pay to the United States in cash 
the difference between the value of such warrants at one dollar and twenty-five 
cents per acre and the tract of land located on. But where such tract is rated 
at one dollar and twenty-five cents per acre, and does not exceed the area 
specified in the warrant, it must be taken in full satisfaction pcre 


na act i. withdraw certain public lands from private entry, and for Stics purposes. 


Be it enacted by the ‘Senate: and. House of Representatives of the United — 
States of America in Congress assembled, That from and after the passage of 
this act no public lands of the United States, except those in the State of Mis- 
‘gouri shall be subject to private entry. 


Approved, March 2, 1889 (25 Stat., 854). 


Notr.—From March 2, 1889, until June 5, 1901, ‘Revised Statutes, section 
2414, and the act of March 2, 1889, were so construed that warrants could not | 
be legally located outside of Missouri. (McDonogh School Fund, 11 L. D., 
878; J..T. Brown, 21 L. D., 47-) This construction was changed on June 5, 
1901, and it was held that the act of March 2, 1889, did not affect the laws: 
granting bounty and that warrants could be located throughout the public do- 
main on unappropriated land that would have been subject to private entry if 
said act had never been passed. (V. H. Provensal, 30 L. D., 616; J. L. Brad- — 
ford, 31 L. D., 182; C. P. Maginnis, 31 L. D., 222): These cases were overruled 
January 31, 1907, in L. W. Simpson (35 L. D., 399), and on review on June 20, 
1907 (35 L. D., 609), and Roy McDonald (36 L. D., 205), when it was again 
held that warrants could be located in Missouri only, which is the construction 

now prevailing. — ~The rights of persons who located warrants ‘between June 5, 
1901, and June: 20, 1907,. outside of Missouri on the faith of prior interpreta- 
tions were considered. “Relief was accorded to said persons by an act of May 
29, 1908 (35° Stat., pa appendix N; provides the locations were. otherwise 
legal. 

“Aprenprx D. 


Revised ‘Statutes, Section 2416. 


In all cases of warrants for bounty lands, issued by virtue of an att approved 
July twenty-seven, one thousand eight hundred and forty-two, and of two acts : 
approved January twenty- seven, one thousand eight hundred and thirty-five; 
therein and thereby revised, and of two acts to the same intent, respectively, 
approved June twenty-six, eighteen hundred and forty-eight, and February 
eight, eighteen hundred and fifty-four, for military services in the revolutionary 
war, or in the war of eighteen hundred and twelve with Great Britain, which 
-remained unsatisfied on the second day of July, eighteen hundred and sixty- 
- four, it is lawful for the person in whose name such warrant issued, his heirs 

or legal representatives, to enter in quarter sections, at the proper local land 
_ office in any ‘of the States or Territories, the quantity of the public lands sub- 
ject to private entry which he is entitled to under such warrant. 
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| ‘Revised Statutes, Section 2417. 

All warrants for bounty. lands referred: to in the preceding section may be. 
located. at any time, in conformity with the ecuera! laws in force at the’ time of 


such location. | 
APPENDIX E. 


Revised Statutes, Section 2493, 


a Every person. for Won provision is made by sections ee ee hundred and 
~ eighteen and twenty-four hundred and twenty shall receive a warrant from the 
Department . of the Interior for the quantity of land to which he is entitled; 
and, upon. the return of such warrant with evidence of the location thereof 
_ having been legally made, to the General Land babs a patent. shall be paca 
therefor, ae a : . s. . : 


7 APPENDIX F. 
Revised. Statutes, Section 2436, 


All sales, eeceees: letters of attorney, or other instruments of writing, 
going to affect the title or claim to any warrant issued, or to be issued, or any - 


land granted, or to be gr anted, under the preceding provisions of this chapter, — 


made or executed prior to the issue of such warrant, shall be null and void to 
all intents and purposes whatsoever; nor shall. such. warrant, or the land .ob- 
tained thereby, be in anywise affected by, or charged, with, or subject to, the 
payment of any debt or claim incurred by any officer or soldier, prior to the. 
issuing of the patent. | 7 
"APPENDIX G.. 


”: of aa ’ Revised Statutes, ‘Section 2437, 


It shall be the duty: of. the Commissioner of the General Land Ofiice, under : 
such regulations as may be prescribed by the Secretary of the Interior, to cause 
to be located, free of: expense, any warrant which the holder may transmit -to 


the General Land Office for that purpose, in such State or land district as the — 
holder or warrantee. may designate, and upon good farming land, so far as the. 


game can be ascertained from. the maps, plats, and field notes of the surevyor, or 
from any other information in the possession of the local office, and, upon. the 
location being made, the Secretary shall | cause a. patent to be. transmitted to 
such warrantee or holder. 


_ force a 3 
Revised Statutes, Section 244. 


“Whenever it: appears that’ any certificate or warrant, issued in pursuance 
of any law granting bounty land, has been: lost or destroyed, ‘whether the same 
has. been sold and assigned by: the warrantee or not, the Secretary of the Inte- 


rior is required. to cause a new certificate or warrant of like tenor to be issued 


in lieu thereof; which new certificate or warrant may be assigned, located, and 
patented in like manner as other certificates or warrants for bounty land are 


-. now authorized by law to-be assigned, located, and patented ; and in all cases” 


where warrants: have been, or may be, reissued, the original warrant, in who- 
‘goever hands it may be, shall be deemed and held to be null and void, and the - 


assignment thereof, if any there be, fraudulent; and no patent shall ever issue | 


for any land located therewith, unless Such presumption of fraud in the assign- 
ment be removed by the proof that the same was executed by the. warrantee 
in good: faith. and for a valuable consideration. 
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Revised Statutes, Section 2442, 


\ 

The Secretary of the Interior is required to prescribe such regulations for 
carrying the preceding section. into effect as he may deem necessary and proper, 
in order to protect the Government against imposition and fraud by persons 
claiming the benefit thereof; and all laws and parts of laws for the punishment - 
- of a against the United States are made applicable to frauds under that 

section 


APPENDIX i , es 


Revised Statutes, Section 24a8, 


In all cases where an officer or soldier of the revolutionary war, or a soldier 
of the war of eighteen hundred and twelve, was entitled to bounty land, has - 
died before obtaining a patent for the land, and where application is made by 
a part only of the heirs of such deceased officer or soldier for such bounty 
land, it shall be the duty of the Secretary of the Interior to issue the patent in 
the name of the heirs of such deceased officer or soldier, without specifying 
each; and the patent so issued in the name of the heirs, generally, shall inure ~ 
to the benefit of the whole, in such portions as they are severally entitled to by 
the laws of descent in the State or Territory where the officer or soldier 
belonged at. the time of his death. _ | 


7 — "3 | APPENDIX J. 
Revised Statutes, Section 2444, 


When proof has been or hereafter is filed in the Pension oaiéa: during the 
lifetime of a claimant, establishing, to’ the satisfaction of that office, his right 
to.a warrant for military services, and such warrant has not been, or may not 
be, issued until after the death of the claimant, and all such warrants as have 
been heretofore issued subsequent to the death of the claimant, the title to 
such warrants shall vest in his widow, if there be’ one; and if there be no 
widow, then in the heirs or legatees of the claimant; and all military bounty- 
land warrants issued pursuant to law shall be treated as personal chattels, 
-and may be conveyed by assignment of such widow, heirs, or legatees, or by the 
legal representatives of the deceased claimant, for the use of. such heirs or 
legatees only. | | | | 
| | Apprmnpix K, 


| Revised Statutes, Section 2446, a 
Where an actual settler on the public lands bas sought, or hereafter attempts, 


-.to locate the land settled on and improved by him, with a military bounty- 


land warrant, and where, from any cause, an error has occurred in making 


 guch location, he is authorized to relinquish the land so erroneously located, | 


and to locate such warrant upon the land so settled upon and improved by him, | 
if the same then be vacant, and if not, upon any other vacant land, on making a 
proof of those facts to the satisfaction of the land officers, according to such 
rules and regulations as may be prescribed. by the ponies ones of the General 
Land Office and subject to his final adjudication. 7 


- Apprnpix lL. 


Revised Statutes, Section 5420. | 


‘Bvery person who falsely makes, alters, forges, or. counterfeits any military 
- pbounty-land warrant or military bounty-land warrant certificate issued or pur- 
- porting to have been issued by the Commissioner of Pensions under any act of . 
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7 Congress, or any certificate of location of any military bounty-land -warrant, - 
or any duplicate: thereof, or military bounty-land warrant certificate upon any ~ 
'. of the lands of the United States, or any certificate of the purchase of any of 
the lands of the United States, or any duplicate certificate of the purchase of. 


any of the lands of the United States, or any receipt for the purchase money. of 7 


- any of the lands of the United States, or any duplicate receipt for the purchase 
money of any lands of the United States, issued - or purporting to have. been . 
issued by the register. and receiver at any land. office of. the ‘United States, or. 
_ by either of them, or who passes, utters, or. publishes as true. any false, forged, | 
or counterfeited military pounty-land - warrant, military bounty-land warrant | 


certificate, certificate. of location, or duplicate certificate of location, certificate _ 


of purchase, duplicate certificate of. purchase, receipt or duplicate receipt for .. 
the. purchase money of any of the lands of the United States, knowing the — 
same. to be false or forged, shall be imprisoned. at hard labor not less than three _ 
years nor more than 10 years. st : Me 


Revised phatures, Section a2, 


| Every per son who: falsely makes, alters, forges, or counterfeits, or causes or 
procures to be falsely made, altered, forged, or: counterfeited, or willingly: aids 
or assists in the false making, altering, forging, Or counterfeiting, any. deed, 
power of attorney, order, certificate, receipt, or other writing for the purpose 
of obtaining or receiving, or of enabling any other person, either directly or 
indirectly, to obtain or receive from the United States, or any of their officers 
or agents, any sum. of money, or. who utters or publishes’ as true, or causes to 
- be uttered or published as: true, any such false, forged, altered, or counterfeited 
deed, power of attorney, order, certificate, receipt, or other writing, with in- 
tent to defraud the United | States, knowing the same to be false, altered, 
forged, or counterfeited, or who transmits to, Or presents at, or causes, or pro- 
cures to be transmitted to, or presented at, any office or officer of the Govern- 
ment of the United. States any deed, power of attorney, order, certificate, re- 
-ceipt, or other writing. in. support of, or in relation to, any account or ‘claim, 
with intent to defraud the United States, knowing the same to be false, altered, 
forged, or counterfeited, shall be imprisoned at hard labor for a period of not 
less than. one year nor more than ten years, or. shall be imprisoned not more 
. than five years and | fined not more than one thousand dollars. ) 


| AppEnprx M. 


An act’ to provide for the location ‘aad gatigbastion of outstanding military Gounty tend 
warrants and certificates of location under: section three of the act approved June second,. 
eighteen hundred and Afty-eight, ; 


| Be it enacted by the Senate ‘iad House - of Rear cicnietibes: of .the. United 
_ States of America in Congress assembled, That in addition to the benefits now. 
given thereto by law, all unsatisfied military bounty-land warrants under any 
act of Congress, and unsatisfied indemnity certificates of location under the act 
of. Congress: approved. June second, eighteen . hundred and fifty-eight, whether — 
heretofore or hereafter issued, shall be receivable at the rate of one dollar and 

twenty-five cents per acre in payment or part payment.for any: lands. entered 


under the desert-land law of March third, eighteen. hundred. and eighty-seven, a 


entitled “An act to provide for the sale of desert lands in certain States and. 


Territories,” and the amendments thereto, the. timber-culture. law: of : March a2 7 
- third, eighteen hundred and seventy-three,: entitled “An act’ to encourage the » 


growth of timber on the western prairies,” and. the amendments thereto:; the 
‘timber and stone law of June ‘third, eighteen hundred and. _seventy-eight, en- 
titled “An act for the sale of timber lands in the States of California, Oregon, - 
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‘Nebraska, and : ‘Washington Territory,” aud the amendments thereto, or for | 
- lands. which may be sold at public auction, except such lands as shall have been 
@ purchased from any Indian tribe. within ten years last past. : 
a Approved, December 18, 1894 (28 Stat., 594). - 


_ Nore. —The act of March 8, 1891. (26 Stat., 1095), repealed: the timber-culture 
“ine of June 14, 1878 (20 Stat., 113), and all other. laws supplementary thereto, - 


i ‘and also all laws allowing preemption claims, Said repeal was not extended to 
- valid rights previously accruing or bona fide claims initiated prior théreto or. 


-- preemption’ claims to Indian lands covered by section 10 a the act of March 3, 
A 1891 128 Stat., 1095). | te aS 3 | | 


| Aprexprx Ne 


_ An act authorizing a ‘resurvey of certain Lowntunipe in the State of Wyoming, . and for other: 
EPUENASE - 


x er Ge. So SS a é * ; 2k 7 oR 
- Seo, 12. That all patents heretofore issued on applications made for title. to 
public lands: between June fifth, nineteen hundred and one, and June twentieth, 
nineteen hundred. and seven, with either military bounty land warrants, agricul- 
tural college land scrip, or surveyor general’s certificates, be, and the same are 
hereby, declared valid; and that all such locations, where the applications to 
locate were made between June fifth, nineteen hundred and one, and June 
twentieth, nineteen. hundred and seven, with either military bounty land war- 
rants, agricultural college land scrip, or surveyor general’s certificates, and 
. upon which patents have not been issued, but which | may hereafter be ap- 
- proved for patent by the department under the ruling in the case of Roy Mc- 
Donald, December twenty-first, nineteen hundred and seven, are hereby declared 
legal, and the. Commissioner of the General Land Office ig hereby authorized 
and directed to issue patents on all such locations which may be approved by 
him for patent as above provided: Provided, That | they are otherwise in 
accordance with the rules and regulations in such eases made’ and provided. 


x a ee Pe, a e X ke 


"Approved, May 29, 1908 (35 Stat, 468). 


Aprnnprx O. 
Instructions and circulars since June 8, 1847, affecting warrants for ‘bounty land, 


‘June 3, 1847 (1 Lester’s Land Laws, 576). 
October 1, 1847 (1 Lester’s Land Laws, 578). 
April 1, 1848 (1 Lester’s Land Laws, 579). | 
August 28, 1848 (1 Lester’s Land Laws, 580)... 
March 31, 1851 (1 Lester’s Land Laws, 581). 
. March 81, 1851 (1 Lester’s Land Laws, 583). 
_ April 4, 1851 (1 Lester’s Land Laws, 584). _ 
_ Mareh 23, 1852 (1 Lester’s. Land Laws, 585). 
- April 2, 1852 (1 Lester’s Land Laws, 589). . 3 
October 14, 1852 (1 Lester’s Land Laws, 591). os ey 
April.20, 18538 (1 Lester’s Land Laws..590). 7 - 
October 17, 1858. (1 Lester’s Land Laws, 592). 
_. May.3,.1855 (1 Lester’s Land Laws, 598).' - 
.. May 28, 1856 (1:Lester’s Land Laws, 607). 
- February 19, 1858 (1 Lester’s Land Laws, 617). — 
_ November 1, 1858 (1 Lester’s Land Laws, 607). 
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August 27, 1861. (1 Zabriskie’ s Land or 363). 

_ March 10,1869 (2.Lester’s Land Laws, 240). | 
March 30, 1870 (see Copp’s Public Land Laws, 727). . 

August 2, 1871 (see Copp’s Public Land Laws, 727). 

_ April 30, 1872 (see Copp’s Public Land Laws, 727). — 

- June 17, 1875 (see Copp’s Public Land Laws, 179). - ao 
July 20, 1875 (see Copp’s Public Land Laws, 727). — 2 , ae 
. Mebruary 98, 1881 (Copp. for April, 1881, p.. 10). ar oe 
October 15, 1884 (3. Land Decisions, 145). 
September 24, 1886 (5 Land Decisions, 178). 

_ February 2, 1895 (20 Land Decisions, 95). 

- February 18, 1896 (27 Land Decisions, 218). _ 
“July 6, 1898 (27 Land Decisions, 284). 

January 3, 1899 (28 Land Decisions, 1). 
March 28, 1902 (31 Land Decisions, 277). 
July 31, 1902 (31 Land. Decisions, 399). 

May 8, 1905 (838 Land Decisions, 544). 
January 31, 1907 (35 Land. Decisions, 399). 
June 20, 1907 (35 Land Decisions, 609). | 
December 21, 1907 (36 Land Decisions, 205). 
February 21, 1908 (36 Land Decisions, 278). 
March 26, 1908 (36 Land Decisions, 347). 
June 9,1908 (36 Land Decisions, 501). 
June 16, 1908 (36 Land Decisions, 522).-_ 
April 30, 1909 (37 Land Decisions, 617}. 

May 24, 1912 (41 Land Decisions, -———). 


- Appenpix P.. 
Federal legislation affecting warrants for bounty land,! 


— Revolutionary bounty-land warrants, A 


Resolutions and ordinances of the Continental Congress or. Congress of the 
Confederation : | 
August 14, 1776 (2 J ournals of Congress, 310). 
August OT, 1776 (2 Journals of Congress, 330). 
‘September 16,1776 (2 Journals of Congress, 357). - 
September 18, 1776 (2 Journals of Congress, 361). 
_. September 20, 1776.(2 Journals of Congress, 365). 
-. January 26, 1779 (5 Journals of Congress, 36). 
August 12, 1780 (6 Journals of Congress, 164), 
September 30, 1780 (6 Journals of Congress, 205). 
May 20, 1785 (10 Journals of Congress, 178). 
April 21, 1787 (12 Journals. of. Congress, 55). 
October 22; 1787 (12 J ournals of Congress, 212). 
- July 9, 1788 (4 Old Journal, 882). 
Acts of Congress: | 
May 18, 1796 (1 Stat., 467). 
June 1, 1796 (1 Stat., 490). 


_ 1 ¥For the convenience of the bar and the public, these laws are herewith presented. No 
inferences as to construction should be drawn from the ‘arrangement thereof. 
 £Legislation by New York: affecting this series of warrants may be found in acts of | 
July 25, 1782 (1 Laws of New York, 521) ; Feb. 28, 1788 (3 Laws of New York, 89) ; end ~ 
Apr. 4, 1800 (4, Laws of New York, bus). . 
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Acts of Congress—Continued. 
March 2, 1799 (1 Stat., 724). 
_ February 11, 1800.(2 Stat., 7). 
“March 1, 1800 (2 Stat., 14). | : ee 
April 26, 1800 (2 Stat., 155). a sy 
March. 3, 1808 (2 Stat., 286). gone 8 
March 19, 1804 (2 Stat., 271). 
March -27, 1804 (2 Stat., 306). 
March 2, 1805, section 8 (2 Stat., 329). 
April 15, 1806 (2 Stat., 378). 
March 21, 1808 (2 Stat., 477). 
December 19, 1809 (2 Stat., 555). 
July 5, 1813 (3 Stat., 3). 
April 16, 1816 (3 Stat., 284).° 
April 27, 1816 (3 Stat., 317). 
March 9, 1818 (3 Stat., 408). 
February 24, 1819 (3 Stat., 487). 
March 2, 1821 (8 Stat., 617). 
March 3, 1823 (R..8., sec. 5421; 2 Stat., m1), 
March 3, 1823 (3 Stat., 776). 
May 26, 1824 (4 Stat., 60). 
March 3, 1825 (4 Stat, 133). 
March 2, 1827 (4 Stat., 219). 
February 25, 1829 (4 Stat. 338). 
May 30, 1830* (4 Stat., 422), 
March 31, 1832" (4 Stat., 500). 
July 13, 1832* (4 Stat., "B78).- 
March 2, 18337 (4 Stat. 665). 
January 27, 1835 (4 Stat., 749). 
March 3, 1835* (4 Stat., 770). 
July 27, 1842 (5 Stat., 497). 
March 3, 1843 (5 Stat., 650). 
June 26, 1848 (9 Stat., 240). 
August 14, 1848 (9 Stat., 332). 
March 3, 1853 (10 Stat., 256). 
February 8, 1854 (10 Stat., 267). 
March 3, 1855 (10 Stat., 701). : ae 
July 2, 1864 (R. S., sec. 2416; 18 Stat. 978). 7 : 
See Revised Statutes, Secs, 2414 to 2446, and also miscellaneous and eons 
DEON SSe herein.” . . ” 


War of 1812, - 
Acts of Congress: ae 
December 24, 1811 (2 Stat., 669). 
January 11, 1812 (2 Stat., 672). . 
May 6, 1812 (2 Stat., 728). i: 
January . 20, 1813 ° (2 Stat., 792). 
December 10, 1814 (3 Stat., 147 ).- 





1$erip acts, | 
2 Bounty land for service in the War of the. Hewonn io: was also granted by Virginia, 


Massachusetts, New York, Maryland, North. a eae Maine, Pennsylvania, South: Caro- | 
lina, and Georgia. | 
- *Bounty to Canadian volunteers : Colonel, 960 acres; major, 800 acres ; captain, 640 
: acres ; ‘subaltern eres 480. Acres ; | privates and one 320 acres. | ; 
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| “Acts of GoiueseeGontinaed: tat 
March 5, 18167 (3 Stat., 256). 
“April 16, 18167 (3 Stat., 287). 
April 29, 1816 (3 Stat., 332). 
March 9, 1818 (3 Stat., 409). 
March 27, 1818. (3 Stat., 411). 
April 18, 1818 (3 Stat., 428). 
- February 24, 1819 (3 Stat., 487). 
May 15, 1820°(8 Stat., 602). 
. March 2, 1821 (3 Stat., 617). 


March 8, 1823 (R. S., sec. 5401 : 3 Stat., Tl). 
January 1, 1824 (4 Stat., a ee | 


May 26, 1824 (4 Stat., 60). 

May 22, 1826 (4 Stat.,190). 
February 25, 1829 (4 Stat., 383). 
March 23, 1830 (4 Stat., 383). 
January 27, 1835 (4 Stat., 749). — Ce 
June 23, 1886 .(5 Stat, 58). ; poi 

May 27, 1840 (5 Stat., 380). | 

July 27, 1842 (5 Stat., 497). 

March 3, 1843 (BR. S., sec. 2448) (5 Stat., 650): 

June 26, 1848 (9 Stat., 240). 

July 25, 1848 (9 Stat., 251). 

August 14, 1848 (9 Stat. 382). . a | 

March 22, 1852 (10 Stat, 3). - - | 1" 

July 12, 1852 (10 Stat. 14). | ~ 

January 7, 1853 (10 Stat., 150). 

March 3, 1858 (R. S., secs. 2369-71). (10 Stat, 256). 

February 8, 1854 (10 Stat. 267). 

June 28, +1860. (12. Stat., 90). 

July 2, 1864. (R. S., sec. 2416) (18 Stat., 379). 
See Revised Statutes, sections 2414 to 2446, and also, miscellaneous and. general 

prov isions ‘herein. , : : 


, “War of 1812 and Indian wars? 
aa Acts of Gouereass 
: September 28, 1850 (9 Stat., 520). | - we, 
“March 22, 1852 (10 Stat, 3), Oo ! 
August 4, 1854 (10 Stat., 576). : ; oe 
August 5, 1854 (10 Stat., 581). 
March 3, 1855? (10 Stat. 701). 
May 14, 1856 (R. S., sec. 2426) (11 Stat., 8). 
: June 3, 1858 (11. Stat., 308). 
_ June 23, 1860 (12 Stat., 90}. 

March 3,:1869 (15 Stat., 836). 

March 9, 1878 (20 Stat., 28). 
See Revised Statutes, sections. 2414 to ma and also miscellaneous and general 
, provisions herein. _ | : 

War with Mexico. — 
acts of Aelereces. 
February 11, 4847 (9 Stat., 123). 

May ‘T, 1848" (9° Stat, (23T).: 





1 Allowed warrants: for 320 acres. 
= erence bounty for Services in the War of the Revolution. 


é 


4 
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"Acts of Congress—Continued. 
May 237, 1848 (9 Stat., 232). 
June 16, 1848 (9 Stat., 335). 
_ July 10, 1848 (9 Stat., 246). 
August 10, 1848 (9 Stat., 840). 
August 14, 1848 (9 Stat., 332). 
March 8, 1849 (9 Stat., 366). - 
September 28, 1850 (9 Stat., 520). 
March 22, 1852 (10 Stat., 3). 
August 4, 1854 (10 Stat., 576). 
August 5, 1854 (10 Stat., 581). 
March 8, 1855. (10 Stat. 701). 
May 14, 1856 (11 Stat., 8). 
June 38,1858 (11 Stat., 308). 
June 23, 1860 (12 Stat., 90). 
Mareh 3, 1869 (15 Stat., 336). 
January 29, 1887 (24 Stat., 871). > 
‘See Revised Statutes, sections 2416 to 2446, and. also miscellaneous and general 
provisions. herein, ) : = 

|  Wiscallascue Pee gencral provisions. 

Acts of Congress: — - : a 72 
April 25, 1812, section 7 (R. 8., sec 457} (2 Stat., 716). 

‘April 27, 1816 (R. 8., sec. 2440) (3 Stat, B17). 
March 8, 1819 (R.-8., sec. 2369) (3 Stat., 526). 
March 3, 1823 (R. 8., sec. 5421) (3 a 771). 
May 24, 1828 (4 Stat., 301). 

March 3, 1843 (R. &., sec. 2443) (5 Stat., 650). 
March 8, 1847° (5. Stat., 790). 
August 14, 1848 (9 Stat., 332). 

- March 3, 1849 (RB. S., sec, 441) (9 Stat., 305). 
September 28, 1850 (R. S., sec. 2418) (9 Stat., 520). 
March 22, 1852 (R. 8, sec. 2414) (10 Stat., 3). 7 

March 8, 1853 (R. 8., sec. 2446) (10 Stat. 256). 

March 2, 1855 (BR. &., Bec, 2483) (10 Stat., 684). 
March 38, 1855 (R. &., see. (2425) (10 Stat., 701). 
February 20, 1856 (R. S.,.sec. 478). (11 Stat., 1). 
May 14, 1856 (R. S8., sec, 2426) (11 Stat., 8}. 
March 3, 1857 (11 Stat., 250). a 
June 3, 1858 (R. §., sec. 2444) (11 Stat., 308). 

. June 8, 1858 (11 Stat., 309). | 
February 5, 1850 (R. S., sec. 5420) reel Stat., 881). 
June 7, 1860 (12 Stat., 28). 

June 23, 1860 (R. S., sec. 2441) (12 Stat., 90). 
March 2, 1863 .(R. 8., sec. sale (12 Stat., 696). 
July 13, 1866 (14 Stat., 363), 

March 2, 1867 (RB. S., sec. 3480). (a4 Stat., 571). 
March 8, 1869 (R. S., sec. 2445) (15 Stat., 336). 
July 8, 1870 (R. S., sec. 4786} (16 Stat., 194). 
May 21, 1872 (17 Stat., 137). 
June 8, 1872 (17 Stat., 340). 





1Creates General Land Office. : 
~2Creates Department of the Interior. 
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_ Acts of Congress—Continued. eS 
March 8, 1878 (R.°S., secs. 4714 and i748) (a7 Stat., 518). 
March 8, 1873 (R. S., sec. 5485; 17 Stat., 575). . | 
July 4, 18767 (19 Stat., 73). 
March 2, 1877 (19 Stat., 512). 
March 9, 1878 (20 Stat., 28). 3 
March 38, 1879 (20 Stat., 627). 
July 25, 1882 (R. 8., sec. 4749; 22 Stat., 15). 
July 4,:1884 (28 Stat, 101). _ 
January 29, 1887 (24 Stat. 371). 
| May 14,.1888* (25. Stat., 622). a 
| March 2, 1889 * (25 Stat., 854). . 
July 1, 1890 (26 Stat., 209). 
‘September Ly 1890 (26 Stat., 679). 
_- December 13, 1894 (28 Stat., 594). 
March 11, 1898 (R. S., sec. 3480; 30 Stat., 274). 
July. 7, 1898 (R. S., sec. 4746; 30 Stat., 718). 
May 29, 1908 (35 Stat., 468). | 
May 80, 1908 (R. S., sec. 5488; 85 Stat., 555). 


See also Revised Statutes, sections 441, 457, 47 3, (2238 © (abaivisin 5). 2977- 


el ; 


2301, 2369-2371, 2414-2446, 2483, 3480, ar a7 44, AT 48, 47 85-47 88, 5420-5421, 


_ 5488, 5485. 


| - Bounty-land — waraaiie: now issued may be. ‘under the ‘acts: of. : Webruary 11, 
1847; September 28, 1850 ; or March 8, 1855; and may be for 10, 40, 60, 80, 100, 


120, or 160 acres. 
” Virginia Revolutionary bounty-tand warrants. 


Resolutions of Virginia: 

- October, 1776 (9 Henning’s Statutes, 179). 
October, 1778 (9 Henning’s Statutes, Beye 
May, 1779 (10 Henning’s Statutes, 23)... 

May, 1779 (10 Henning’s Statutes, 32 and 50). 

. October, 1779 (10 Henning’s Statutes, 141). 
October, 1779 (10 Henning’s Statutes, 159). «| 
‘May, 1780 (10 Henning’s Statutes, 296). 
October, 1780 (10 Henning’s Statutes, 326). 
January 2, 1781 (10 Henning’s Statutes, 564). 
November, 1781 (10 Henning’s Statutes, 462). 
November, 1781 (10 Henning’s Statutes, 484).” 
November, 1781 (10 Henning’s Statutes, 499). 
May, 1782 (11 Henning’s Statutes, 81)... 

- October, 1782 (11 Henning’s Statutes, 105). 
October, 1782 (11 Henning’s Statutes, 135): 
October, 1782 (dt Henning’s Statutes, 161). 

_ October, 1783 (11 Henning’s Statutes, 309). . 
Digest. of laws on land bounties | (11 Henning’ S ae 565). 


Feder al legislation, 


‘Resolution of March 1, 1784 (9 Journals of Cousens 67). 
Ordinance of May 20, 1785 (10 Journals of Congress, 167). 





1 Pertains to withdrawals from private eash entry. . 
2The United States satisfied . some of these warrants until Mareh 8,.1900. 


3 ay 
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Ordinance of July 17, 1788 (4 Old J ournal, 838). | 
Acts of Congress : | - 
- August 10, 1790 (1 Stat, 182). 
June 9, 1794 (1 Stat., 394). 
May 13, 1800 (2 Stat., 80). 
April 26; 1802 (2 Stat., 155). 
_ March 8, 1803 (2 Stat., 236). 
March 19, 1804 (2 Stat. 271). 
_. March 23, 1804 (2 Stat., 274). 
March 2, 1805 (2 Stat., 329). 
March 2, 1807 (2 Stat., 424). 
‘ Mareh 3. 1807 (2 Stat., 437).— 


March 16, 1810 (2 Stat., 589): 


June 26, 1812 (2 Stat. 764). _* » 
November 3, 1814 (8 Stat., 143). 7 
February 22, 1815 (3 Stat., 212). 
April 11, 1818 (3 Stat., 423). 
February 9, 1821 (3 Stat., 612). 

- March 1, 1828 (3 Stat., 772). 
May 26, 1824 (4 Stat., 70). 

May 20, 1826 (4 Stat., 189)... 
February 24, 1829 (4 Stat., 335). 
April 23, 1880 (4 Stat., 395). 

May 26, 1830 (4 Stat. 405). 

May 30, 18301 (4 Stat., 422). 
February 12, 1831 (4 Stat., 440). 
March 31, 1832* (4 Stat., 500). 

_ July 13, 18327 (4 Stat., 578). 
March 2, 18337 (4 Stat., 665). 
March 8, 18357 (4 Stat., 770). 
July 7, 1888 (5 Stat., 262). 

-March 8, 1889 (5 Stat., 329), 
August 19, 1841 (5 Stat, 449). 
March 3, 1843 (5 Stat., 627).. 
July 29, 1846 (9 Stat., 41). 

‘July 5, 1848 (9 Stat, 244). 
August 14, 1848 (9 Stat, 332). 

_ February 20, 1850 (9 Stat., 4D). 
August 31, 18527 (10 Stat, 148). 
December 19, 1854 (10 Stat., 598). 
March 3, 1855 (10 Stat., 701). 
‘June 22, 18607 (12 Stat. 84). — 

February 18, 1871 (16 Stat. 416). 
May 27, 1880 (21 Stat., 142). 
August 7, 1882 (22 Stat., 348). 
May 12, 1894 (28 Stat., 76). | 
March 8, 1899* (30 Stat., 1099). 


1 Relate to exchange for scrip or satisfaction thereof. 
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: PALAGIA K. GALLAS. - 
- Decided May 27, 1912. 


Reisen Voronsaae! (RELINQUISHMENT OF . ENTRY. 
‘Where a properly-allowed homestead entry is canceled upon voluntary re- 
_ linquishment, neither the act of June 16, 1880, nor the act of March 26, 
1908, authorizes repayment of. the moneys pale in connection. therewith. 


Conriicrine DEPARTMENTAL DECISION. 
Departmental decision in Flossie Freeman; 40 L. -D., 106, so ae as it au- 
nounces a contrary rule, Wil. no longer be followed. 7 


a THOMPSON, Assistant Secretary : | | _ 
Palagia K. Gallas has appealed from the decision of the Cannes 
sioner of the General Land Office rendered November 4, 1911, deny- 
‘ing repayment of moneys paid in connection with homestead entry, | 
_ No. 05875 ommerly Great Falls 017968), made by her June 16, 1910, 
for the W. 4, Sec. 34, T. 31 N., R. 7 E., Havre, Montana, ‘land dis- 
trict, containing 320 acres, under the enlarged homestead act pon Feb- 

ruary 19, 1909 (35 Stat., 639). : 

Said ‘entry was canceled upon relinquishment filed Dacanber 19. 
1911, and entrywoman has since made second homestead entry (Lewis- 
foun 014650) under the act of February 3, 1911 (36 Stat., 896). 

On June 19, 1911, entrywoman filed opheicen for. ropaient of 
the fee and commission paid: by her in connection with her original 
entry, alleging that before making entry she examined the land she 
desired to enter, having been shown the same by a locator, but through 
“-some mistake or fraud « on the part of the locator her entry papers de- 
scribed other land, that was hilly and valueless. . She ances further 
that: she filed beknauihment on that date. , 

It appears, however, that no relinquishment. was with the nenond. 
and the same had not been noted upon the records of the General | 
Land Office on November 4, 1911, when the Commissioner’s decision. 
now complained of was rendered... Subsequently, as above noted, the - 
-relinquishment was filed, under date of December 19, 1911. The 
‘Commissioner’s decision dismissed the application for repayment for. 
the reason that the General Land Office records showed the entry in 
‘question to be intact. It was, however, further stated in the said de- 
cision that in- the event she should execute relinquishment for the | 

“purpose of repayment the claim would necessarily be denied.. As 
above noted, entrywoman has since executed the said application 
| feel nen een for repayment, and the matter thus. somewhat 
irregularly comes before the Department upon appeal from the Com-. 
- missioner’s decision, since it seems that repayment has not been 7 
‘actually denied by the General Land Office. _ 
_ The appeal is based upon the theory that repayment has beds ame 7 


by the Commissioner, and will be considered by the Department on | 


_ that basis, as there would appear to be no sufficient reason for remand- 4 
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| ing the case for technical action by. the Commisioner on- this point, | 

‘since final result can be reached upon the record at this time by the 
Department. 

Repayment can only be allowed upon specific statutory authority. 
The instances in which repayment is authorized by the act of June 
16, 1880 (21 Stat., 287), are where entries have been canceled for 
conflict or have been erroneously allowed and can not be confirmed, 
' neither of which conditions is found in this case. The act of March 
96, 1908 (35 Stat., 48), provides that’ purchase moneys and com- 
missions paid under any public-land law shall be repaid in all cases 
where the entry, application, or proof “has been or shall hereafter 
be rejected, and neither such applicant nor his legal representatives 

shall have been guilty of any fraud or ante pied trang in connection 
with such application.” . ! 

In the present case, while the Stement of fraud or iemnpled fraud 
inay be entirely absent, yet the application or entry was not rejected 
by the Government, but, on the contrary, the application was ac- 
_evepted, and the entry allowed thereon was canceled because of the 
voluntary relinquishment of the entry. Hence, the case is not one 
coming under either the act of June 16, 1880, or the act of March 26, 
1908. See cases of Marie Steinberg (3 L. D2, ali and Joseph 
Gibson (37 L. D., 338). : : 

Appellant states) that she was wrongfully ied on the tract 
described, that her entry was made in good faith, but upon further 
| je Gn aen of the land it was found that the tracts entered are not 
those she originally examined; that the entry is high and rough and 


-. not susceptible of cultivation. This error, eee is not charge- 


able to the Government,. and if the entrywoman, as alleged, was 
deceived by her. locator, it is purely a personal, matter poe them, . 
to which the Government is nota party. 

From the facts as disclosed by the record, it would appear that 
under the act of February 24, 1909 (35 Stat., 645), entrywoman 
would have been entitled to amendment of her entry. No steps look- 
ing to this end, however, were undertaken by appellant, and since 
the second entry has already been made under the act of February 3, 
1911, above noted, in another land district, it is too late to use this 
method to save har fees and commissions s paid in connection with the | 
first entry.» | 

eerie relies at ee upon fies case of Flossie Freeman (40 
L.D., 106) and cites the syllabus thereof, which is as follows: 

The mere fact that the entry was voluntarily relinquished will not absolutely 

-bar repayment under the act of June 16, 1880, in the absence of fraud or bad 

_ faith in the making of the entry, if the relinquishment was made for good and 

‘sufficient causes and under such conditions and circumstances as would entitle | 
' the person relinquishing to make second entry as eee the first had not been. 

made. : 





DECISIONS RELATING TO THE PUBLIC LANDS. 65 


are rer examination of the case, however, will disclose that. the 


ieeetage used in the decision and quoted in the syllabus had refer- 


ence to the act of March 26, 1908, and not the act of June 16, 1880, as 


erroneously stated therein. It mill further appear that in the case a | 


relied upon repayment was denied because the applicant failed toshow 
_why she did not. seek to have her entry amended so as to embrace the 
tract she intended to enter and have her payments transferred to that 
land. It would therefore appear that.even under this case appellant 
Gallas here would not be entitled to repayment, as she has made no 
showing why she did not, upen discovering the mistake, file appli- 
cation for amendment. | 
In any event, however, ‘upon i Seousidevaue of the sPARipIOS 
there involved, the Department i is of the opinion that the statements 
made in the Flossie» Freeman case are too broad and the doctrine: 
enunciated in the syllabus thereof will. no longer be followed. 
It therefore follows that the Department is without. authority to 
grant repayment in the present case. The decision appealed from is 
ROOT OETY ailirmed. = - | 


ELBRIDGE V. GREEN. 
Decided May 29, 1912. 


REPAYMENT—RELINQUISHMENT oF DESERT-LAND ENWTRY—AMENDMENT. 

Where a desert-land entry was made for land other than that intended to be 
taken, due to mistake on the part of the applicant or his agent in giving © 
erroneous. description of the land desired, and the entry was thereafter 

for that reason ‘voluntarily relinquished, neither ' the act of June 16, 1880, 
nor the act of March 26, 1908, authorizes repayment of the moneys paid 
in connection with the entry ; but in the absence of fraud the entry can- | 

o celed upon the relinquishment may be reinstated, if the entryman so 
desires, with a view to permitting him to amend his entry, under the . 

_. provisions of. the act of ‘February 24, Baa. to cover other unappropriated 

public land. te } 


* iy Papas. Assistant Sucndiens 
‘Elbridge VY. Green has appealed font the devision of the Com- 
' missioner of the General Land Office rendered August 29, 1911, de- 
- nying his application for repayment of money paid in paieetod 
with his-desert- land entry, No. 06645, made on November 380, 1908, 
for the S. 4 NE. 4 and N. $ SE. 1, Sec. 2, al he us, R. 3 E., Rapid 
City, South Dakoea, land, district. Zs 
~ - On July 15, 1909, he applied for amendment of his entry to secure 
~ in lieu of the land covered thereby the SE. 4, Sec. 1, T. 11 S., R. 3 E., 
- game district, stating in his affidavit, Hee “coreobamated ‘that he j ine 7 
_ tended originally to enter the N. 4 SE, 4 i and S.1 NE. i, Sec. 2, T. 
12 S., R. 3 E., said land district, ‘but that said land had since. been 
| “BaTB6" —VoL 4112-5 
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homesteaded. The affidavit contained the usual formal requisites 
and explained his failure to enter the correct tract in the first place by 
saying that the township number was given by his agent to the 
United States commissioner, Darore whom eau. was made as No. © 
11 instead of No. 12. -_ 
By Commissioner’s decision of caren 1 1910, the desired 
amendment was refused because the land sought had been appro- 


priated as to three-quarters thereof by Martha Kenyon (D. L. E. 


06651) on November 28, 1908. The said decision contained a finding, | 

however, that Green was entitled, under the act of February 24, 1909 | 
(385 Stat. 645), to amendment of his entry. 

_ It appears that Green made no further attempt to anand but on 

‘May 24, 1911, he filed the application for mepay nent now being con-_ 
sidered. 

Rapa can only be allowed upon specie statutory authority. 
‘The instances in which repayment is authorized by the act of June 
16, 1880 (21 Stat., 287), are where entries are canceled for conflict 
or have been erroneously allowed and can not: be confirmed. It is 
clear that a mistake was made in this case, but it was one for which 


_ the applicant or his agent is solely responsible. There is an allega- 


tion in his affidavit that the land which he relinquished upon filing | 
the petition for repayment is of the character or so located that it is - 
not possible to ae the same. This showing, however, is not con- 
clusive. - 

It was the purpose of the act of March 26, 1908 (85 Stat., 48), to 
afford repayment where moneys are covered ne the Treasury ‘ ‘under 
any application to make any filing, location, selection, entry, or 
proof,” and in the process of adjudication such application, entry, or 
proof is rejected and the party or his legal representatives have not 
been guilty of fraud or attempted fraud in the transaction. In the’ 
' present case, while the element of fraud or attempted fraud may be 

entirely absent, yet the application or entry of Green was not rejected _ 
by the Government, but, on the contrary, his application was accepted — 
and the entry allowed thereon was only canceled because of the vol-— 
| untary relinquishment or surrender of claim thereunder. Hence the - 
case is not one coming either under the act of June 16, 1880, or the 
act of March 26, 1908. See cases of Marie Steinberg (37 L. D. , 234) 
and J: oseph Gibson (87 L. D., 338). 


-In view of the circumstances, however, and the finding that: ae mn 


was no fraud, there could appear to be no reason why entryman 
should not be permitted to amend his entry to cover other land not 
otherwise appropriated. If proper application therefor is filed within | 
a reasonable time, the entry will be reinstated for that purpose. 
The decision appealed from is accordingly affirmed, 
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FRED V. HOOK. 
| Decided May 29, 1912. 


RECLAM ATION— WITHDRAW AL—ENTRY—AcT oF FEBRUARY 18, 1911. 
The act of February 18, 1911, providing that where entries. covering lands 
withdrawn under the reclamation act, made prior to June 25, 1910, have. 
been or may, be relinguished in whole or in part, the lands so relinquished 
shall be subject to settlement and. entry under the homestead law, as 
amended by the reclamation act, hus no application where cancellation of. 
the entry was the result of a contest, and not of a relinquishment. 


THOMPSON, Assistant Storetary: 7 

May 15,1911, Fred V. Hook made homestead entry for lots 3 and 4. 
and SW. 1 of NE. 4 of Sec. 1, T. 4. N., R. 6 W., Boise, Idaho, land 
district, subject to the peoaens: of the act of June 22, 1910. (36 | 
Stat., 588). ) 

The above described tracts. were wibdrawn from an except 
homestead, on December 22, 1908, under the second form of with- 
drawal, under the provisions of section 8 of the act of June 17, 1902 
— (82 Stat., 388), in connection - with the Payette-Boise pen 

project. — : 
_. By section 5 of ine act of June 25, 1910 (36 Stat., 835), ie ty 
of lands. reserved for irrigation purposes, under the second form of. 
withdrawal, was prohibited “ until the Secretary of the Interior shall: 
have established the unit of acreage and fixed the water charges and 


_ the date when the water can be applied and made es saa 


ment of the same.” | 

That section was, however, amended by the act of February 18, 
1911 (36 Stat., 917), by adding the following proviso thereto, “ that. 
- where entries made prior to June 25, 1910, have been or may be re- 
linquished in whole or in part, the lands so relinquished shall be 
- subject to settlement and entry under the homestead Le as samended 
by the reclamation act of June 17, 1902. 

It appears that on March 27 and November 4, 1909, the Secretary 
of the Interior approved preliminary farm unit plats foe said town- 
ship, upon which these tracts were designated as farm unit “B,”- 
but that no public notice has been issued announcing the water-right | 
charges thereon and the date when water could be applied. _ 

It also appears that said tracts were formerly embraced in a home- 
stead entry made March 9, 1907, which was canceled J uly 9A, 1909, 
as a result: of.a contest ‘apainst the same, but the claim is made that 
under said act of 1911, Hook’s entry should be allowed to stand. 

September 11, 1911, the Commissioner of the General Land Office, 
_ in his decision. said, that the purpose of the act. of February 18, 1911, 
was to. allow homestead eee who made entry pee to. J une 25, 
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1910, “ to relinquish their entries and sell their improvements to pro-— 
spective entrymen, but no provision was made for the allowance of 
entries upon such lands uncovered in any other manner than through 
relinguishment.” The allowance of Hook’s entry was declared to 
have been an error and the same was held for cancellation, from 
which appeal to the Department was taken. 

In view of the situation thus disclosed and the fact that consider- 
able time had elapsed since the Commissioner’s decision was rendered, 

the Department, under date of April 25, 1912, called upon the Di- 
rector of the Reclamation Service for a report, as to whether thé 
_water-right charges and the date when the water might be applied — 
were ready for announcement, with a view, if such should be the case, 
of allowing the entry to remain intact, subject to the provisions of 
_ the reclamation act. m8 

In response thereto, the Director of said Sbivibe: ander date of May 
10, 1912, reported that the lands within Hook’s entry would be 
irrigated through the utilization of a water supply created by 
the construction of the Arrowrock dam, which was authorized by 
the Department, January 6, 1911, and which is at the present 
tirne about 174% completed; that the plans of the Reclamation Serv- 
ice did not contemplate the opening to irrigation of any lands within 
the Boise project, by public notice, pending the completion of all 
construction work; that under existing conditions the time when 
such announcement can be made “is an indeterminate question, de- 
pending upon various future contingencies, but that in any event 
. there is no likelihood of this being done at any time within the next 
two or three years or more.” 3 

It is clear that Hook’s entry was eaontonaly allowed, as eres no 
proper construction of the language of the act of 1911, can it be held 
to apply to lands upon which such former homestead entries were - 
canceled as a result of a contest. | 

The entire matter considered, there appears to be no good ere 
for disturbing the decision appealed from, and the same is accord- 
mely eummod | 


\ 


- ROBERT H. ‘WILLIAMS. 


Decided May. 29, 1912. 


ainrer’ WITHIN: RECLAMATION WITHDRAW AL—Act of FEBRUARY 18, 1911. 
The act of February 18, 1911, providing that upon relinquishment of an entry, 
' made prior to June 25, 1910, for lands within a reclamation withdrawal, . 
the lands so relinquished shall be subject to settlement and entry under the 
| reclamation act, has reference only to lands covered. by second-form with- 
drawals, and has no application to lands withdrawn under the first form, 
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ConrorMATION ro FARM UNIT—ENTRY oF LAND UNCOVERED. 
. Where a homestead entry covering lands within a reclamation. withdrawal is. 
conformed to a farn unit, the lands thereby uncovered are not relinquished 
within the meaning. of the act of February 18, 1911, and are ' not subject to 
entry thereunder. . | _— 


Tuomrson, Assistant Secretary: | | 
Robert H. Williams has appealed from the sein of the Gonmie: 


sioner of the General Land Office, dated October 16, 1911, which . — 


-afirms the action of the register ad receiver rejecting ne application 
to make homestead entry (09459) filed. May 17, 1911, for farm unit — 
“FY” or the NW. 4 of the SW. 4, Sec. 28, jis 9 N.. = 6 E.. B. H. M., | 
Bellefourche, South Dakota. | . 

The application was rejected for the reason that the — were. 
withdrawn from all forms of entry under the first form of with- 
drawal on September 27, 1909, and the withdrawal still remains in 
force. | 

The contention mace by the applicant, that since the land: was 
formerly covered by an entry made prior to June 95,1910, which 
entry was conformed to a farm unit, thereby uncovering the lands 
embraced in the application, he~has a clear right of entry under the 
act of February 18, 1911 (36 Stat. OLE )s 7 
_ Appellant is in error. The ace of February 18, 1911, does not 
apply to lands withdrawn under the first form.. “Moreover, that act. 
provides that where entries made prior to June 25, 1910, fave been 
‘or may be relinquished in whole or in part the land so. relinquished. 
shall be subject to’ settlement and entry under the homestead law 


- as-amended Ly the act approved June 17, 1902 (32 Stat., 388). The 


land applied for was not relinquished by an entryman. That entry 
being in a reclamation project was conformed to a farm unit leaving 
the land in question public land but later withdrawn from all forms 
‘of entry under the first form. | : | 
‘Finding no sufficient ground for disturbing the pation somplained 
of the same must be and it is hereby aifirmed. . | 


_ APOLINARIO ALMANZAR. 


Decided May 29, 1912, 


SMALL-HoLDIne (Ctarms—Acr OF “MARcH 3, 1891. | me 
_ The small-holding act of March 8, 1891, has reference to individual and per- 
‘sonal rights of adverse possession, and there is no authority: under the act | 
for merging the several and. separate adverse claims of a number of persons,» 
claiming as heirs and asserting and maintaining exclusive right and posses- 
sion to different portions of a tract inherited from a. common ancestor, into 
one claim for the entire tract, either in the names of all of the heirs or in 
the name of one representing all. 
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THOMPSON, eee Secretary: | | 

Appeal is filed by Apolinario Almanzar from decision of August 1, 
1911, of the Commissioner of the General Land Office affirming the 
~ action of the Surveyor-General for New Mexico in approving United 
States Surveyor W. B. Douglas’s refusal to survey a portion or 
portions of the lands embraced in said Almanzar’s small-holding 
claim No. 5958, filed February 25, 1910, tinder the act of March 3, 
1891 (96 Stat., 854), and amendatory acts, for a tract of land, i. 
' seribed. by metes and bounds, lying in sections 15 and 16.1. 14 N,, 
RB. 17-E., N. M.-P. M., Santa Fe, New Mexico, land district ; such 
refusal being for the stated reason that such partion or portions were 
never in the } possession. of said Almanzar. 

Almanzar did not, in this claim, allege that any sunt of the de- 
scribed tract was aaa or ‘possessed by others, or purport-to claim — 
said tract in any other than his own penoal right, stating: am | | 
through myself and my ancestors or grantors have been in actual — 
continuous adverse possession for the past 40 years” of said tract.. 
His proof, ‘however, submitted September 19, 1910, showed he wasnot . 
then in possession of any of said land; and said surveyor, on under- 
taking the survey, ascertained that ‘only a portion of said. tract had 
ever been actually possessed by Almanzar, that the remainder thereof 
had been. in the actual possession of others whom Almanzar claims to — 
represent under verbal authority from them for the purpose of 
. partition of said tract, inherited from their common ancestor, Juan 
Archibeque, who died in 1877, and for the purpose of this claim, they _ 
being, incapacitated by age sud other infirmities, and that all of them, - 
including Almanzar, had. been. dispossessed since the year 1908 ee 
‘their several portions of said tract by homestead settlers thereon. 
‘Said surveyor surveyed the portion claimed to have been in Alman- 
zar’s personal possession prior to that year, and refused, as stated, 
to survey the remaining. portion or porngne, not, at any time, . in 
Almanzar’s own possession. | 
The Commissioner holds, in the Wsdeion soon from, that the 
‘surveyor’ s action, approved by the surveyor-general, was proper, and 
- that the persons. whom Almanzar claims to represent are now barred — 
from any claim under said acts by the express provision of the act 
of February 96, 1909 (85 Stat., 655), that any such claim which is 
not filed prior to March 4, 1910, era lcnoe be valid. | 
It is stated in this appeal that Almanzar was named by Archibeque 
‘in 1877 by a “ verbal will”, in the presence of all the latter’s heirs, 


_.executor to partition ages Said heirs said tract, embraced in this 
claim, and. that said heirs after Archibeque’s death confirmed such. . - 


appointment of Almanzar as executor “by placing in [his] hands 
_* * * the original deed which called for all such land and con- 
| ferring upon him full authority to do all acts required to be done” 
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to secure to the several heirs perfect title to their respective portions ‘ 
~ of said tract. 
_ There is nothing in the record in support és these statements, or ~ 
| to show that Almanzar was agent: in fact or law for the alleged 

owners of the unsurveyed part of the tract claimed, except affidavits 
_ by such owners stating they by common consent appointed him, on 
Archibeque’ s death, their administrator to partition said tract, and 
in the latter part of July, 1909, gave him full power and authority 


_. to inelude in his claim, under the above acts, the several portions — 


of said tract claimed. by each. There is no proof also of the. alleged 
heirship of Almanzar and of' the others interested than his own afii- 
davit as to himself and theirs as to themselves, only; the latter claim- 
ing to be the sole heirs. 


' Tereapective of the question whether a ae mand ise salle hold- _ 


ing law may be filed by an agent duly authorized thereto, it appears 
that' this is an attempt to combine in one claim the several and sep- 
arate claims of a number who, while holding as heirs of the same 
ancestor, hold also in adverse possession and claim as to one another 
different parts of the tract claimed for in its entirety herein. While 
the entry and possession of one heir upon a tract of land in which the 
- interests of several heirs are undivided is presumptively the entry 
and possession enuring to the benefit of all, yet where one of such 
heirs maintains exclusive possession of and claim to a portion of such 
tract, he assumes thereby the status of an adverse occupant as to 
such portion as against both the other heirs and the world, which con- 
stitutes his claim a separate and distinct claim (Ricard ». ‘Williams 
ef al., T Wheat., 59, 120; Lessee of Clymer et al. v. Dawkins ot a, 3 


How., 674). 
| The small- holding law ene des for the serkeckion, wih a limit-— 
ed time for the filing of applications claiming its benefits, of indi- 

vidual and personal rights of adverse possession, and there is no. 
warrant of law for merging such independent rights of the several 
occupants, of different tracts into one claim for their combined tracts — 
either in the names of all or in the name of one representing all. 

The comer appealed from is affirmed. | 
_— — ae 

HENRY. SANDERS ae 
Decided May 29, 1912. 


| PREFERENCE: RicHT OF ConTESTANT—STATUS or LAND. : 
The preference right of entry awarded to a successful contestant is not’ an 
absolute. and unconditional. right to make entry regardless of the status. 
of the land at the time of cancellation of the contested entry, ‘but is only’ 
the preferred. right, to. the exclusion of other applicants, within the prefer- 
" ence right period, to make such entry as the land may be pubsect to at 
the time he tenders his application. oe 
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Ewrry By Successiur ContestaNT—Act oF JUNE 22, 1910—CoMMUTATION. 
Where, at the time a successful contestant makes entry in exercise of the 
preference right, the land is subject to entry only under the act of J une 22. 


1910, he is bound by the provisions of that act; and as said act does sit . 


authorize commutation of homestead entries made thereunder, commuta- 
tion of such entry can not be allowed. 


Tuomrson, Assistant Secretary: — 4 | 
Henry Sider has appealed to the Department from decision of 


June 29, 1911, by the Commissioner of the General Land Office re- 


jecting’ hie ‘commutation proof submitted November 17,.1910, on his 
homestead entry made August 11, 1910, for the SE. 4 aes 30, T. 20 
N., R. 15 E., B. H. M., Lemmon, ” South Dakota, lead district. The 
‘Comiaioner ruled that the original entry be. left intact zohect to 
future compliance with law. 

The proof shows that residence was established on the land i in the 
latter part of August, 1909. At that time the land was embraced in 
the homestead entry of Patrick Sullivan, which was contested by - 
Sanders and finally canceled, whereupon Sanders made entry as 
stated in the exercise of his preference right, Itis further shown that 
the land was embraced in Executive order of J uly 7,1910 , withdrawing — 
the land for coal classification under the provisions of the act of June 
25, 1910 (36 Stat., 847), and June 22, 1910 (36 Stat., 588). A nota- - 
tion appears on the homestead waplicatian of Sanders to the- effect 
that same is subject to the conditions and limitations of the act of 


June 22,1910. The Commissioner held that, said entry was subject : 3 


to the sonditions of the said act and that commutation of the entry 
was not allowable under the law. It is contended that Sanders 
should be given the benefit of his settlement upon the land prior 
to the cancellation of the former entry, which settlement was begun . 
prior to the withdrawal. It-is therefore urged that Sanders should — 
- be accorded the right to commute his entry. | 

The preference right of entry awarded to a successful contestant 
is not an absolute and unconditional right to make entry regardless of 
the status of the land at the time of aangellation of the contested en- 
try. It is only the preferred right, to the exclusion of other appli- 
cants, which entitles the contestant within the preference right period 


_ to make entry: if the land be subject to entry under such applica-. . | 
_ tion as.he shall present, but he can only make such entry as may be - 


appropriate, consideration being ‘given to the status of the land at 
_ the time he tenders application. This land at the time of the can- 
cellation of the entry of Sullivan and the presentation of the appli- 


- eation of Sanders was subject to entry only under the said act of June 


99, 1910, which act does not authorize commutation of a homestead 
entry. The Commissioner’s decision was therefore correct upon the 
record as it then appeared. But by Executive order of December 1, 
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1911, ‘the land was freed: from the coal withdr awal saa restored to ° . 
‘entry irrespective thereof, as the land had been classified as-noncoal — 
land. It would therefore appear that this entry should be treated as 
an ordinary homestead entry free from the restrictions and limita- | 
tions of the said act of June 22, 1910, as that act imposed such con- 
ditions only upon lands supposed to be coal lands and such condi- 
tions are not now applicable to the land in question. - a 

By instructions of August 7, 1911 (40 L. D., 236), credit for resi- 
dence upon the land daring the time it was sprees in a former 
entry is authorized where settlement has been made by a contestant 
who procures cancellation of such former entry and makes entry 
thereof in his‘own behalf. Such instructions are confined to cases 
--where such residence had begun prior to September 24, 1910, which i 1s 
the case here. 

In view of the present condition of the record, the decison of the 
Commissioner rejecting the commutation proof i is hereby vacated and 
the case is remanded for read] udication i in accordance with the views © 
herein expressed, - 


RECLAMATION—SUNNYSIDE UNIT, YAKIMA PROJECT. 
| Saari: Notice. 


‘Deparrscene or THE Inrmrtor, 
Washington, May 31, 1912. 


In pursuance of the provisions of section 4 of the act of Congress 
approved June 17, 1902 (32 Stat., ere notice is noreny given as 
follows: | 7 
-> 1. Water will he Paine fon thé Shatiyade: unit, ‘Yakima 
project, Washington, under the provisions of the Reclamation Act — 
in the irrigation season of 1912, for irrigable lands shown on farm | 
unit plats of T. 9 N., R. 25 E., and Ts. 10 and 11 N., R. 21 E., Wil- 

lamette Meridian, approved by the Secretary of the Interior May 22, 
1912, and on file in the local land office at North Yakima, Washington. 
2. A list showing all lands ready for irrigation in the Sunnyside 
_ unit was filed with public notice of February 29, 1912, and a supple-. 
mentary and amendatory list has been filed in the jogal land office 
showing additional areas which will be irrigated in 1912 and subse- 
quent years and amendments of the prior list. 
8. Homestead entries under the provisions of the Reclamation Act 
~ accompanied by applications for water rights and the first instalment © 
of the. charges for eaerae operation and. maintenance may be made 





74 | DECISIONS RELATING. TO THE PUBLIC LANDS. 


on and after ; une 15, 1912, for the following penis er farm units, 
shown on said plats and list, Viz: 


Farm Unit Section TN. rs 


—G 290 889 95 
HH 20 9 = 9B 
“aT Die . Bat, -Oh 
EK 2 10. 
H = 10s 8 
C 2. 10 a 
FF. a) 10: = 3, Oe 
moe 2 10 Qt. 
A 2 10 O11 . 
B 2 i0- - 21 


The sion instalment shall be due on March Ist of the following | 
year and subsequent instalments shall become due on March {st of 
_ each year thereafter, until fully paid. ; 

4, A large proportion of the above lands are abou gravity flow 
from the system of the Sunnyside unit and entrymen must assume all 
responsibility for raising water from said system to the land to be 
irrigated. Such fact shall not, however, affect the charges to be paid 
to the United States for water tights under the said unit. 

5. Warning is hereby expressly given that no person will be per- 
mitted to gain or exercise any right whatever under any settlement or 
occupation begun prior to July 15, 1912, on any of the above described 
farm units, provided, however, that this shall not interfere with any 
valid existing rights obtained by. settlement or entry ware the pte 
was subject thereto. _ | 

6, For lands in private panera and aay heretofore eiteied: the 
first instalment shall become due on June 1, 1912, and subsequent 
_ instalments on March Ist of each calendar year thereafter until fully 
paid. | 
7. Except as otherwise provided herein, homestead ahiries: appli- | 
cations for water rights, the charges, time and manner of payments, © 
_ shall be governed by the terms of the public nctices of March 15, 1911, 

and £ ene 29, 1912 [40 L. D., 437 j, for the Sunnyside unit. — a 

SamurL ApamMs, _ 
First hatont mecrelany of the Lf nter tor. 
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ALASKA COMMERCIAL COMPANY. | 


Decided June te 1912. ; 


| ALASKAN | -Lanps—Occurancy AND Inenovemenr—Sorpimas’ ADDITIONAL ‘Loca: - 
TION. — 

A valid vight antler the act of May 17, 1884, based upon ‘possession and use 
of land in the District of Alaska prior to date of that act, may be per- 
_ fected by and merged into a soldiers’ additional. right located upon such 

land, in the absence of a Tee AON or -withdr awal embr acing and attach- 
ing to said land. | | 


DEPARTMENTAL DECISION ON APPEAL RECALLED AND VACATED. 
Departmental decision of March 21, 1911, 39 L. D., 597, recalled and vacated. | 


i : Avams, First Assistant Seoreianys 


_ The Alaska Commercial Company has filed a petition for 3 review, 
-in the nature of a petition for the exercise of the Department’s super- 
_ visory authority, in the matter of said company’s application. for 
survey No.-562, preliminary to the location of a soldiers’ additional 
- homestead right, of a tract of land situated near the town of Kadiak, 
on Kadiak Island, Alaska, which was suspended by the Commissioner 
of the General Land Office November 3, 1910, affirmed by the Depart- 
ment March 21, 1911 (39. L. D., 597), for conflict in part with a 
temporary reservation made by Executive order March 28, 1898, for 
the use of the Department of Agriculture as an eepeniaantal sation, | 
said company being required. to eliminate from its claim the part 
in conflict. . 7 
It appears that when the survey ot the tract thus reereed andes 
said order was made, a protest by said company was'made August 
13, 1898, setting forth its possession, use and occupation, principally 


_ for pasturage purposes, of a tract stated to be under fence since 


1883: Said reservation comprised 160 acres of land more or less, — 
and appears to include about one-half or more of said tract now — 
claimed by said company under said survey No. 562, which was made, > 
pursuant to the application of said company, in the year 1909, the | 
tract embracing 23.90 acres, which was stated by the deputy surveyor 
making said survey to have been in the possession of the claimant — 
and its grantors since before the Alaska purchase. _ - 7 
The Commissioner in said decision of November 3, 1910, held that 
“no valid existing claim is believed to have existed to interfere with — 
- the Executive order” so far as said Alaska Commercial Company is 
‘concerned. The Department in its said decision held that, admit- 


ting that said company had been in undisturbed possession of the 


tract claimed prior to and ever since the act of May 17, 1884 (23 
‘Stat., 24), said company acquired by such occupancy no aecied right. 
against the United States either under that act or any other law; _ 
further, that prior occupancy and improvement of the land cannot 
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avail as the initiation of a claim under an application to locate a 


soldiers’ additional right. 
The Department ee carefully reviewed the record herein, together 


with the contentions and arguments presented. It. appears that 


| neither the Commissioner in the decision appealed from nor the De- ’ 
partment in its said decision of March 21, 1911, made any mention of — 
the proviso attached to said Executive order that— 

. The temporary reservation above described shall not interfere with any prior 
- rights of the natives or others to land within said reservation. 
_ Said act of May 17, 1884, providing for the civil governnient of 
the District of Alaska, also provides that— 
| Indians, or other. persons in said district shall not be disturbed in the pos- 
‘session of any lands actually in their use or occupation or now claimed by 
them, but the terms under which such persons may HeyuLre title to such lands. 
is reserved for future legislation by Congress, 4 ws ; 

It has been held that this proviso ouarantees: to such prior users 
or occupants their possession of such lands and the future acquire- , 
ment of title thereto under such laws as Congress may enact. Young 
v. Goldsteen (97 Fed., 303) ; Baranof Island (36 L. D., 261). 

If said Alaska Commercial Company therefore has been in the 
. ‘possession and had the use of the tract claimed by it since 1883 as 
. alleged, said tract is, by the express terms of said reservation, ex- 
cepted from its purview and operation, and the rights. of said com- 
pany, as pupranieed by said act of May 17, 1884, are. not affected 
thereby. : 

At the date of said Reecutive order ees was no law under hich 
title to public lands lying within the District of Alaska might be 
perfected. Subsequently, by the act of May 14, 1898 (30 Stat. , 409), 
“the homestead land laws of the United States and the rights in- — 
cident thereto, including the right to enter surveyed or unsurveyed 
- lands under provisions “of law relating to the acquisition of title 
through soldiers’ additional homestead rights,” were extended to the 
District of Alaska subject to such regulations as might be made by 
the Secretary of the Interior. | 

While. occupancy and improvement of land can not of itself avail 
as the initiation of a claim to locate‘a soldiers’ additional right, yet a. 
valid right under said act of May 17, 1884, based upon possession and - 
use of land prior to the date of that act, is such right as may be per- 
fected by and merged into a soldiers’ additional right located upon . 
such land, in the absence of a reservation or withdrawal embracing 
and attaching to said land. | 7 
_ There does not: appear in this case any sufficient or ngalictactery 
proof of the alleged occupancy and use by said Alaska Commercial 
Company of the land claimed by it since 1883 as alleged. This case — 
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is therefore remanded for hearing with direction that said company 
be called upon to furnish proof of its allegations and that the De- 
partment of Agriculture be notified of its right to appear at such 
hearing and make such counter showing as it may see fit; with such | 
farther instructions as the Commissioner may deem sca in the 7 
“premises. 

This petition is thavetbie scisriattisl and the decision herein of 
March 2d, 1911. is recalled and vacated, ne ae 


| PARAGRAPH 88 OF MINING REGULATIONS AMENDED. 
oe Re@unations. 4 


DEPARTMENT OF THE INTERIOR, 
: | Washington, June 4, 1972. 
The Con M1sstoNER or THE Gunpran LAND Orrick. — 
Sir: Paragraph 33 of the regulations, approved March 29, 1909 
(87 L. D., 728), under the mining laws of the United eruvet is hereby 
amended. to read as follows: 


In order that the conditions imposed by the proviso, as sat forth in the above 
paragraph, may duly appear, the application for patent must contain or be 
accompanied by a specific statement under oath by each person whose name 
appears therein that he never has, either:as an individual or as a member. of 
an association, located or entered any other lands under the provisions of this 
act. ‘The application for patent should also be- accompanied by a showing under 

oath, fully disclosing the qualifications as defined by the proviso, of the appli- 
cants’ predecessors in interest. ? 


Very. respectfully, — —_ . rs , Saacuen ae 
oe Bo First Assistant Secretary. 


HERMAN | H. PETERSON ET AL. 


~ Motion for rehearing of dspartmental decision of March 5, 1912, 
40 L. D., 562, denied by First Assistant aac Adams, June 
G 1912. 


_ “MARSH v. RAMBOUSEK. 


| Motion for rehearing of departmental decision of March 1, 1912, 
40 L. D.,.559, denied by Assistant Secretary Thompson, June 8, 1912, 
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GEORGE L. STERNS ET AL, . 
Decided June 8, 1912. 


Rup LAKE ccs LANDS—ACT OF uRRUARY 16, 1912. —— 

_ By use of the word “hereafter” in the act of February 16, 1914, providing | 
for the disposal of the undisposed-of Red Lake Indian lands, Congress: in-. 
tended that such lands should be open to entry perenne upon apr 

_ of that act. ; 3 , | : net 


DEPARTMENTAL INSTRUCTIONS or Marcu 3, 1911,. MoDIrIEn, — 
Instructions of March 8, 1911, 39 L. D., 540, under the act of February 16, _ 
1911, modified, in so far as they fixed dates subsequent to the date of the 

act for the allowance of settlements and entries upon the lands thereby 


opened to disposal. 


Avams, First Assistant Saceetne: 

February 20,1911, George L. Sterns filed Aeueeend aepeuien: io 
'- the NW. 4, Sec. 25, T. 154 N., R. 48 W., 5th P. M., Crookston, Min- 
nesota, land district, which ae rej ected by the local officers for the 
reason that the land -was withdrawn: by Commissioner’s letter of 
‘October 18, 1909, and by reason of the prior rejected application 
of Peder E. Olson for the same land. i 

_By decision of June 5, 1911, the Comins ois of the General Land. 
. Office affirmed the action of the local officers rejecting the applica- 
tion.. An appeal from the latter action has brought the case be- 
fore the Department for consideration. 

The land in question is a part of the Red Lake ‘indian Reservation 
opened to entry under the act of February 20, 1904 (33 Stat., 46), 
and a portion of the undisposed of lands under that act which were 
- again. opened to homestead entry under the provisions of the act of 

February 16, 1911 (36 Stat., 918). The latter act reads as follows: 
That hereafter all lands ceded under the act entitled “An act to authorize 
the. sale of what is known as the Red Lake Indian Reservation, in Minnesota,” 
_ approved February twentieth, nineteen hundred and four, and undisposed of, 


.. Shall be subject to homestead entry at the price of four dollars per acre, payable 
as provided in section three of said act, for all lands not heretofore entered; 


4% 


- and for all lands embraced in canceled entries the prices shall be the same 


as that at which they were originally entered: Provided, That where .such 
entries have been or shall hereafter be canceled pursuant to contests, the con- 
_testant shall have a preference right to enter the land embraced in such can- 
— eeled entry, as prescribed in the act of July twenty-sixth, eighteen hundred and 
ninety-two: Provided further, That all lands entered under this act shall, in | 
addition to the payments herein provided for, be subject to drainage charges, 


if any, atithorized under the act entitled “An act to authorize the drainage of _ 


7 certain lands in the State of Minnesota,” approved May twentieth, nineteen 
hundred and. eight. (Twenty-seventh Statutes, page two hundred ‘and seventy.) 

‘The said act of February 20, 1904, provided. that all such lands 
which, remained unsold at the expen of five years from the date 
of the first sale thereunder should be offered for sale at not less than 
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$4 per acre, and any lands remaining unsold after such sale should 
be subject to: private entry at said price without any conditions 
whatever except the payment of the purchase price. | Z 

The period of five years having elapsed after the first sale under | 
sald act, the: Commissioner by letter of October 18, 1909, instructed 
the geal officers to discontinue the allowance of homestead entries 
for said lands with a view to the public sale thereof as. provided | 
by the said act. By departmental letter of October 12, 1910, the 
“public sale of the undisposed of lands was postponed pending legis. 
— lation by Congress in the premises. 


- Under date of March 8, 1911, acerca to ie local officers were _ | 


| approved by the Secretary of the Interior under the said act of Feb-— 


~ruary 16, 1911, advising them of the provisions of that act, giving a | 


list of. the lands: for disposal thereunder, revoking the prior instruc- _ 
tions removing the lands from homestead entry, and also fixing as 
the date for allowance of settlement on said lands April 15, 1911, 
_ and the date for allowance of entries May 15, 1911, and airecenie 
that notice. of such opening be given to the newspapers as a matter 
of news. See 39 L. D., 540.’ | 
At the time Sterns ‘apoled to make entry: the eee were ane 

_ drawn from homestead entry according to the records of the local 
land office and therefore the local officers rejected the application.’ 
Also it appears that Peder E. Olson on February 15, 1911, filed a 
- homestead application which was on the same day rejected, and from 
which rejection Olson appealed. However, Olson.has since’ with- 
drawn his said application and made entry of the land on May 15, 
1911, under the foregoing instructions, which entry is still intact. 

Sterns claims that inasmuch as his application was filed before the 


_ issuance of said instructions, his application comes strictly under the 


provisions of the said act of February 16, 1911, and is not governed ~ 
by the said instructions. The Commissioner hold that the action | 
taken rejecting the application was in accordance. with said instruc- _ 
tions, and he accordingly affirmed the action of the local officers. 7 


The applicant insists that the word “hereafter” as used in the 


said act of F ebruary 16, 1911, had the effect of immediately opening 
_ the lands to entry upon poral of that act, and that inasmuch as 
he was the first applicant to apply atter the date of that. act, ‘his | 
application should. be accepted. | 
Jt must-be held that by use of the word “ hereafter ” crete. act, 


Congress intended to open the lands to entry at once. upon approval 


“of the act. At that time the land was being withheld from entry 
because the period for operation of the prior law had expired. The 
act under consideration again restored the land to entry, and it ue 

came operative Sl the date of its enactment, | 


aad Cae 
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| The first application of Olson was filed prior to the date of said 
act and at a time when the land was not subject to entry. Therefore, 
_said application was a nullity. He afterwards made entry on May 
15, 1911, based upon a new application, but prior thereto Sterns had 
filed his application, which was pending on appeal. Olson’s entry. 
was erroneously allowed and it is hereby held for cancellation. He 
will be allowed thirty days from notice to show cause why his entry 
- ghould not be canceled. This is.a right always accorded a person 
whose entry is: held for cancellation. : 

Upon cancellation of the entry of O1son, Stang will be pees 


to make entry unless other objection appear. 


The decision appealed from is reversed and the case is remanded 
tothe General Land Office for action as here indicated. 
_ This. modifies the instructions of March 3, 1911, supra, as stated. 


EE 


: OKLAHOMA PASTURE LANDSEXTENSION OF TIME FOR PAY- 
| De APRIL af, 1912, 


Instructions. 


‘DEPARTMENT OF THE INTERIOR, 
GuwErst Lanp Orrtcr, 
| > | Washington, June 8; 1978. 
RxzGisterR AND RECEIVER, oO 
| United. States Land O fice, 
Guthrie, Oklahoma, 


Grentirmen: Your attention is directed to the act of (Conese 
approved April 27, 1912, entitled “An act authorizing the Secretary 
of the Interior to subdivide and extend the deferred payments of 
settlers in the Kiowa-Comanche and Apache ceded lands 1 in Okla | 
homa,” and reading as follows: 

Be it enacted by the Senate and House of Representatives of the Wnited States 7 
of America in Congress assembled, That the Secretary of the Interior is hereby | 
authorized and directed to subdivide into two parts each of the deferred annual 


payments on lands heretofore sold and entered under the Act entitled “An Act to 
open to settlement five hundred and five thousand acres of land in the Kiowa- 


- Comanche and Apache Indian Reservations in the State of Oklahoma, approved 


June sixth [fifth], nineteen hundred and six,” and the ‘Act entitled “An Act 
giving preference rights to settlers on the Pasture Reserve numbered three to 
purchase land leased to them for agricultural purposes in Comanche County, 


Oklahoma,” approved June twenty-eighth, nineteen hundred and six, and extend ~ 


- the time of payment from the date on which each ‘payment so divided becomes - 


due under existing law: Provided, That one of the parts into which each deferred 


3 annual payment is sub-divided shall be paid annually thereafter until the entire 


amount due is paid, and that not more than one of such parts shall be required 
to be paid annually; Provided, That all interest due on such deferred payments 
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on the date.of the passage and approval of this act shall be added to ane 
_ principal, become a part thereof, and, together with all deferred payments, 
bear interest at the rate,of four per centum per annum. until paid: Provided 


_ further, That no patent or specie of title Shall pass until all payments and 


interest are paid in full: And provided further, That full discretion is vested. 
in the Secretary of the Interior to refuse an extension for fraud mt the pur- ; 


_ . chasers under the above-named acts. 


(1) This act provides that. each. of the deferred canal aunts 


on lands entered under the act, of June’5, 1906 (34 Stat., 218), and — 


the act of June 28, 1906 (34 Stat., 550), be divided. ale two parts, 
and that extension of time for roiileing same be granted; that one of 
these parts shall be paid annually thereafter until the entire amount - 
is paid, and that no patent shall issue until all the payments have 
been made in full. The amount of each installment is to be com- 
puted, with interest as provided by existing-laws, down to the ap- 
proval of the present act. See acts above named, and those of March 
11, 1908 (85 Stat., 41), February 18, 1909 (35 Stat, , 636), and March 
96, 1910 (36 Stat., 265); also the regulations found | in 85 L. D., 139 
: an 939, 36.L. D., 310, 37 L. D., 517, and 38 L. D., 545. The sums’ 

so fixed will be eibdivided as ican and will ee interest at four 


per cent per annum, from the date of the act until. paid. 


(2) All installments of the price of these lands, unpaid at he 


date of the act, are subdivided under its terms, and an extension of © 


time is ee that is, of one year after said date for the payment 
of one-half of the first unpaid installment, and of two years for pay- 
ment of the other half thereof. .A year after the time for said second 
payment, the first half of the next installment is payable, and so on 
until the entire amount is paid. For example, in cases where only 


the original payment has been made, the other four installments are _ 


‘divided into eight parts, due respectively on April 27th of the years 
1913 to 1920, inclusive, interest, on each being paid at its maturity. 
Where the sum remaining unpaid at the date of the act was less than 
‘the amount of one installment of the purchase price, it will be 
| treated as a. single installment and be divided into two parts. 5 

(8) There is no provision requiring submission of proof on the. 
homestead entries before full payment has been made for the land; 


. the time for such submission is, by implication, extended in each case 
until the final payment falls due. However, where the entryman _ 
has complied with the law as to residence and cultivation for the re- 


quired period, he may submit his final proof, and, if satisfactory, he 
will be notified to that effect and further residence or cultivation will 
‘not be necessary, but no final certificate or patent will be issued 


until full payment of the purchase price shall have been made. 


(4) It will not be necessary for the parties to file applications for 
the benefit of this act, but. the failure of any claumant to make such 
| 55736°—voL AASB : 
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: payments as may be due, will be held to show his acceptance of its 


provisions. However, any or all installments may be paid at any 


| time before they eons due, with interest to date of payment. © _ 
(5) The act vests in the Secretary of the Interior full discretion 


“4 4 refuse an extension on account of fraud upon the part of the entry- 


men; this office may, therefore, under the direction of the Secretary 
_ of the Interior, deprive an entryman of the benefits of the act, where 
it is shown to the satisfaction of the Department that a has been 
guilty of fraud in connection with his claim. 
Very ety | | , F'Rep Danae, 
| Commissioner. 


_ Approved: 
| Samuet ADAMS, 
«Kirst Assistait Seoretary. 


ALBERT A. BANDY. 
| Decided June 8, 1912. 


ASSIGNMENT OF DESERT-LAND ENTRY—RIGHTS oF ASSIGNEE. 

- By taking an assignment of a desert-land- entry the assignee is substituted 
for the original entryman, and his rights under the entry are the same that 
they would have been had he made the entry in the first instance. 


Srconp DresErtT-LAND Entry—ASSIGNEE—AcT oF Fresruary 8, 1911. 
The assignee of a desert-land entry, otherwise qualified, has the same right — 
of second entry based thereon, under the act of February 3, 1911, that the 
original entryman would have had if no assignment had been made, regard- 
less of whether the assignment to him was made prior or subsequent to 

_ the date of the act. | 5, 2 tes 


ADAMS, First Assistant Seonetaris 

Albert A. Bandy has appealed from decision of fig anuary 16, 1912, 
of the Commissioner of the General Land Office, holding for can- 
cellation his desert-land entry made October 3, 1911, for the SW. 4, — 
Sec. 15, T. 24 S., R. 45 W., containing 160 eet hee the Lamar, 
Colorado, land office, the same being a second entry under the. pro- 
_ visions of the act of February 3, 1911 (36 Stat., 896). | 
- It appears that Lee Bailey. made desert- land entry on occu 1, 
1910, for the said tract, which was assigned by him to Albert A. 
Bandy on April 8, 1911. Bandy relinquished the entry and made 
the second entry for the same tract as above stated. 


The Commissioner held that said second entry was illegal, inas- 


much as Bandy had exercised his desert-land right by taking the said © 
_ assignment subsequently to the date of the act of February 3, 1911, 
supra, which provides for the allowance of a second exercise of the 


DECISIONS RELATING TO THE PUBLIC LANDS. =——s 83 


desert-land right under re circumstances. Said act reads as. 
follows: | | 


That any person who, prior. to the approval of this act, has made ute under 
the homestead or desert-land laws, but who, subsequently to such entry, from 
any cause shall have lost, forfeited, or abandoned the same, shall be entitled 
to the benefits of the homestead or desert-land laws as though such former 
entry had not been made, and any person applying for a second homestead 
or desert-land entry under » this act shall furnish a description and the date of 
_his former entry: Provided, that the provisions of this act shall not apvly to 
_ ay person whose former entry was canceled for fraud, or who relinquished his 
‘former entry for a valuable consideration. in excess of the ae fees paid by 


him on his original entry. | ak 


Section 15 of instructions of September 30, 1910 (39 1 i: D., 258, 
259), referring to the amendatory act Be March 28, 1908 (35. Stat, 
52), reads in part as follows: © 

The act of March 28, 1908, also provides that no person may take a desert- 
land entry by assignment, unless he is qualified to enter the tract so assigned to 
him. Therefore; if a person is not a ‘resident citizen of the State or Territory 
wherein the land involved is located, or, if he has made a desert- land entry in 
his own right, he can not take such an entry by assignment.. The language of 
the act indicates.that the taking of an entry by assignment is equivalent to 
the making of an entry, and this being So, no person is allowed to take more 
than one entry by assignment. The desert-land right is exhausted either r by 
making an entry or by taking one by assignment. , 
When an assignee takes a desert-land entry by cece he not 

only exhausts his right. under the desert-land law precisely the same 
as if he made the initial entry, but he also assumes the burdens as 
well as the benefits of such entry and is obliged to comply with the 
requirements of law within the statutory period as fixed by the date 
of the entry, not by the date of the assignment. While his right” 
under the entry is first initiated by the assignment, it relates back 
when so initiated to the date of the entry. He assumes the burdens 
as fixed by that date and hence should be accorded whatever benefits 
issue therefrom. By assignment, the entry becomes his entry. and 
--the date thereof is the date when it was first made. This is believed 
to be the correct technical analysis of the subject, but even if, through 
refined reasoning, 1t were found difficult to construe the law so as 
to accord the right of second entry under the circumstances here 
shown, it would still appear that the act of February 3, 1911, being 
-yamedial j in character should be liberally construed, aad auder such 
— liberal interpretation it would seem to be without question that the 
. entry here involved was properly allowed. | 
The decision appealed from 1 1s accordingly reversed. 


i 
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THREE-YEAR HOMESTEAD—ACT OF JUNE 6, 1912. 
CrrounaR. 


_ DeparTMENT OF THE INTERIOR, 
| GuneraL Lanp Office, 
Washington, June 10, 1912. 


Sm: Theres is printed iow a copy of an act passed by Congress, 
and signed by the President on June 6, 1912, amending sections 
9991 and 2297 of the Revised Statutes of the United States relating, 
to homesteads and homestead entries. I call your particular atten- 
tion to the last proviso to section 2291, reading as follows: 7 

‘Provided, That the Secretary of the Interior shall, within sixty ee after the . 
passage of this act, send a copy of the same to each homestead entryman of 
record who may be affected thereby by ordinary mail to his last known address, 
and any such entryman may, by giving notice within one hundred and twenty 
days after the passage of this act, by registered letter to the register and 
receiver of the local land office, elect to make proof upon his entry under the 
law under which the same was made without regard to the provisions of 
this act. 

If you wish to ee ms make noo! upon your entry under the 
law under which the same was made, you must give notice thereof 
within 120 days after June 6, 1912, to the register and receiver 
of the local land office. . This nore: must be sent by regéstered mail 
and may not be sent in any other way. [See circular of June 29, 
1912, 41 L. D., 99.] If, in your-case, you desire to make ‘proof under 
the law ander which you made your entry, there is, for your con- 
venience, inclosed herewith.a printed notice of election, which you 
may fill out and use for that purpose. | 

Unless you elect in the manner and form and within the time 
above. stated your entry will, without notice, become subject to the 
provisions of said act of ine 6, 1912; and in reaching a decision 
as to which course you prefer you should first carefully examine 
the provisions and requirements ‘of the new act printed herewith. 

— Very Pn, | 

‘Frep DENNETT, Commissioner. 
te onoveds hg | 
Water L. ‘Frenne, Secretary, 
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ELxcrion TO Maxe Proor UNvrEr Law Unune: WHICH Ewry WAS 
Mabe. | —_ RE 


Act of June 6, 1912 (Public, No, 179). 





(Place.)}: 


{Date.) _ 
‘REGISTER AND’ RECEIVER, 


United States Land O fice, 








- Place.) 
Sirs: On a. made Homestead Entry No. . TON eee Sec. — 
eae! by , R.- ‘ Meridian. | 











- Under the privilege allowed by. section 2291, U. S. RB. S., as amended by the 
act of June 6,.1912 (Public, No. 179), I hereby give notice that I elect to make 
proor on said entry. under the law under which the game was made. 

My post- -office address dis : 





| - (Sign name in full.) 
[Public-——No. 179.] ; 


: An act to amend section twenty-two hundred and. ninety-one and section twenty-two bun- 
‘dred and mney of the Revised Statutes of the pe States ee to home- . 
-_steads. | 
Beit enacted by the Senate end H Ouse er Resfoueniaties of the United States 
of America in Congress assembled, That section. twenty-two hundred and © 
ninety-one and section twenty-two hundred and ninety-seven of the Revised. 
Statutes of the United States be amended to read as follows: : 
“Sec. 2291. No certificate, however, shall be given or patent issued therefor 
until the expiration of three years from the date of such entry; and if at the 
expiration of such time, or at any time within two years thereafter, the person 
making such entry, or if he be dead his widow, or in case of her death his heirs 
or devisee, or in case of a widow making such entry her heirs or devisee, in” 
ease of her death, proves by himself and by two credible witnesses that he, she, 
or they have a habitable house upon the land aud haye actually resided upon and 
cultivated the same for the term of three years succeeding the time of filing the 


affidavit, and makes affidavit that no part of such land has been alienated, except 
' as provided in section twenty-two hundred and eighty-eight, and that he, she, 


or they will bear true allegiance to the Government of the United States, then 
-in such case he, she, or they, if at that time citizens of the United States, shall. 
' be entitled to a patent, as in other cases provided by law: Provided, That upon 
filing in the local land office notice of the beginning of such absence, the entry- 
man shall be entitled to a: continuous leave of absence from the land for a 
pertod not exceeding five months in each year after-establishing residence, and 
upon the termination of such absence the entryman shall file a notice of such 
termination in the local land office, but in case of commutation the fourteen 

“months? actual residence as now required by law must be shown, and the person 
- commuting must be at the time a citizen of the United States: Provided, That 
when the person making entry dies before the offer of final proof those succeed- 
ing to the entry must show that the entryman had complied with the law in ‘all. 
respects to the date of his death and that they have since complied with the law 
in all respects, as would have been. required of the entryman had he lived, ex- 
cepting that they are relieved from any requitement of residence upon the land: 
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Provided further, That the entryman shall, in order to comply with the require- _ 
ments of cultivation herein provided for, cultivate not less than one-sixteenth of 
_ the area of his entry, beginning with the second year of the entry, and not less 
than one-eighth, beginning with the third year of the entry, and until final proof, 
except that in the case of entries under section six of the enlarged- homestead 
law double the area of cultivation berein provided shall be required, but the 
Secretary of the Interior may, upon a satisfactory showing, ‘under rules and 
-yegulations pr escribed by him, reduce the required area of cultivation: Provided, . 
That the above provision as to eultivation shall not appply to entries under the | 
act of ‘April . twenty-eighth, nineteen hundred. and four, commonly known as 
the Kinkaid Act, or entries under:-the act of June seventeenth, nineteen hundred ~ 
and two, commonly known as the reclamation. act, and that the provisions of | 
this. section relative to the homestead period shall apply to all unperfected | 
entries as well as entries hereafter made upon which residence is required: — 
Provided, That the Secretary of the. Interior shall, within sixty days after the 
passage of this act, send a copy of the same to each homestead entryman. of 
record who may be affected thereby, by ordinary mail to his last known address, 
and any such entryman may, by giving notice within one hundred and twenty 
days after. the passage of this act, by registered letter to the register and. 
receiver of the local land office, elect to make proof upon his entry under the 
law under which the same was made without. regard to the provisions of this . 
act.” ° 
“Sec. 2297. If, at any time after the filing of. the affidavit -as required in 
section twenty-two hundred and ninety and before the expiration of the three 
years mentioned in section twenty-two hundred and ninety-one, it is proved, 
after due notice to the settler, to the satisfaction of the register of the land 
office that the person having filed such affidavit has failed to establish residence 
‘within six months after the date of entry, or abandoned the land for more than 
six months at any time, then and in that event the land so entered shall revert 
to the Government: Provided, 'That the three years’ period of residence herein 
fixed shall date from the time of establishing actual permanent residence upon 
the land: And provided further, ‘That where there may be climatic. reasons, 
sickness, or other unavoidable cause, the Commissioner of the General Land 
' Office may, in his discretion, allow the settler twelve months from the date of . 
filing in which to commence his residence on said land under such rules and 
regulations as he may prescribe.” : 
. Approved, June 6, 1912. 


MARQUIS D. LINSEA. 
Decided June 11, 1912, 


‘siacisadarron Aoi Dae IN PAYMENT—JPORFEITURE. 

The provision in section 5 of the reclamation act that failure to make pay- 
‘ment of any two annual installments when due shall render the entry sub- 
ject to cancellation, with forfeiture of all rights under the act, is not man- 

datory, but it rests in the sound discretion of the Secretary of the Interior 
whether the entryman in such case may thereafter be permitted to cure his 

- default by. payment of the water charges, where he has continued to com- 

ply with the provisions of the homestead law; and in event an entry has. 
been canceled for such failure, the Secretary. may, in the absence of adverse 
claim, authorize reinstatement thereof with a view to permitting the entry- 
Iman to cure his default. : 
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| Apams, First Assistant Seiaat 
This appeal is filed by Marquis D. Linsea from a seein of Fie 
General Land Office, denying his application for reinstatement of his © 
homestead entry of farm unit “ E,” in the Truckee-Carson irrigation 
.. project, being. the W. 4 es i, Sec 18, wT. 19 N., R 20 E., Carson 
. City, Nevada. 3 
The entry. was made ene 93, 1907, and water was delivered to 
the entryman March 30, 1908. “Linsea applied to. have the first pay- 
ment declared due December, 1909, alleging that, in the year 1908, he 
sowed to grain and garden about 3 acres of ground believing that he 
would be able to obtain water for irrigation during that year, but no 
water could be furnished for the reason that the takeout designated 
by the government: officials was not high enough to furnish water 
- on said ground, and he lost his crop and seed sown by reason of be-— 
‘ing unable to obtain water during that: year. | 
His application was referred to the Reclamation Service, which, 
by letter of May 4, 1910, reported against the allowance of said ap- 
plication, stating that an. adequate supply of water was delivered to 
Linsea during the season: of 1908 and that, while it is true the takeout 
originally placed in the main lateral was too. low to irrigate a good 
portion of the land, it was discovered early in the season and Linsea 
- was allowed to use another takeout sufficiently high to cover all the 
land of his claim during the season of 1908. According to the Recla- 
mation Service crop report, he had 253 acres under irrigation. | 
June 9, 1910, the General Land Office acted upon the report of the © 
‘Reclamation Service and directed that Linsea be notified he would be. 
aulowed sixty days in which to make payment of the installment of 
the year. 1908 and that, in default of such BeEOg, his entry would be 
canceled, without further notice: — 

Linsea having failed to make such pave his entry was can- 
celed by the General Land Office October 6, 1910. , | 
March 11, 1911, he applied to have his entry reinstated, alleeiae: : 
that he has continuously resided on the premises ever since he entry, 
and still resides thereon; that he is a poor man and must earn his 


living as best he can from his daily labor; that he has a family, con- _ 


sisting of his wife and five children; that he is now fifty-two years 
of age, in very poor health, and it is almost an impossibility to meet 
the water payments on said land as they become due; that, after 
years of hard labor and expense, he has placed his ere in a condi- 
~ tion where he can obtain some returns therefrom and is now in a 
condition to meet the. requirements of the Government. as to water 
payments; that -he has now more than fifty acres of land cleared, 
leveled, and in condition to produce crops; that he has built a house 
on the premises, consisting of four rooms, besides building corral 

and Pune in a well. He ares that, J uly 8, 1910, he became very 
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4 eich and continued SO ‘until Dec abee: 1910, during which time -he 


was unable to attend to business; that, on account of said sickness — 
- and the great expense incurred thereby, he was unable to make the 
water payments, but is now willing to do so, if he be permitted; that 
it is his intention to retain the homestead for his future home, and, 
if deprived of it, he will be thrown out into the world destitute ond. 
without a home for himself and family. _ | 
Section 5 of the Reclamation Act of June 17, 1902 (39. Stat., 388), 


‘provides that failure to make any two payments of the canal in- 


stallment when due shall render the entry subject to cancellation, 
_ with the forfeiture of all rights under the act. By such default, the 
entry becomes subject to cancellation and the forfeiture of all right 
under the act. But it is not imperative that it should be cancelad or 
a forfeiture declared. It rests within the sound discretion of the 
- Secretary of the Interior as to whether the entryman may thereafter . 
be permitted to cure such default by payment of the water charges, 
if he or she has continued to comply with. the provisions of the 
homestead law. 7 
‘Tf the allegations in Linsea’s petition are corroborated by satis-. 
factory proof and he discharges all the obligations demanded by 
the act by payment of the annual installment due up to December 1, 
1911, it would seem that this is a very proper case for the exercise 
of the supervisory authority of the Secretary of the Interior. : 
If the land has not been entered by another, you will direct the 
local officers to notify Linsea that, upon the payment of the annual 
installment due up to and including December 1, 1911, and upon sub- 
mission of satisfactory proof showing full compliance with the home- 
‘stead law up to the present time, his entry will be reinstated. If. 
- the land is now covered by a lawful entry, or the conditions above 
mentioned are not complied with, the petition will be denied. : 
The decision of the General Land Office is modified. ane | 


———— : 


RECLAMATION —TRUCKEE- -CARSON PROJ JECT WATER SERVICE. | 
_ Poste Norren. a 


DEPARTMENT OF THE Lwrertor, 
: Washington, June 18, 1912. 
- In pursuance of the provisions of section 4 of the Reclamation Act | 
of June 17, 1902 (82 Stat., 388), notice is hereby given that water will 


be finished from the Truckee:Carson project, Nevada, under the 


provisions. of the Reclamation Act, beginning with the irrigation 
season of 1912, for the lands hereinafter listed and described: | 


in so far as the same are affected thereby. 
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‘Mount Diablo Meridian, | : 
| Tv. 17 N., KR. 29 E. ae & % _ ‘Irrigable Aréa. 


Sec. 8, SE. 4 Sw. Fate ete wig oe ul aan 40 acres. 
T.19 NR. 31 E. go oe fe Oe 
Sec. 18, NE. 3 NE. a ee Sener hr Ree 88 acres. 

. BSee.. 17, NW. 4 NW. — ee Se ee eons 88 acres. © 
TT. 20N,, R. 26 BE. eee ; | 
See. 26, farm unit “Ho 79 aeres. 


‘The suspension by order dated September 16, 1910, of public notices 
theretofore issued and of farm unit plats feretetors filed for said — 
"proj ject, is hereby revoked and annulled as to the lands above listed 


Homestead entries, applications for water rights, the charges, time 


-- and manner of payments, shall be governed by the terms of the public 


notices and orders heretofore issued, except that the first installment | 
of the charges for building, operation and maintenance > shall become 
due December 1, 1912. 82 ga _ 
- 2 * : nn ApaMs, 
First Assistant Secretary of the L Witertor, 


— 


s SELECTIONS BY STATES OF LANDS WITHDRAWN, CLASSIFIED, 
OR VALUABLE FOR COAL. 


CircuLAR. 


‘Derarrsrenr c OF THE INTERIOR, 

GEnERaL Lanp Orrice,. | 
| ae 7 Ww ashington, June 14, 1912. 
 ‘Recisters.AnD RECEIVERS, : | 
United States Land Offices. 
‘Sirs: Your attention is directed to the act. of Congress aonroeed 
April 30, 1912 (Public, No. 141), entitled “An act to supplement the 
act of J Gee: twenty-second, nineteen hundred and ten, entitled ‘An 
act to provide for agricultural entries on coal lands.’ ” a copy of 
which is hereto attached. | 

The act of June 22, 1910 (36 Stat., 583), entitled “An act e pro- 
vide for agriculttiral entries on coal lands,” provided that the public 
lands of the United States, exclusive of Alaska, which have been 
withdrawn or classified as coal lands, or are valuable for coal, shall — 
be subject to appropriate entry under the homestead laws by actnal | 
settlers only, the desert land law in tracts not exceeding 160 acres, 
to selection under section 4 of the act approved August 18, 1894 
(28 Stat., 422), known as the Carey Act, and to. withdrawal under 
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the act approved June 17, 1902 (32 Stat., 388), known as the recla- © 
mation act. : sees 7 
By this act (April 30, 1912), the privileges granted. in certain 
cases, as enumerated shove. by the act of June 22, 1910, supra, are 
extended to the several States in’‘making selections of Pere in satis-. 
- faction of grants made by Congress. It is further provided that the — 
Secretary of the Interior may, in his discretion, dispose of any iso-— 
lated or disconnected tracts, under the laws providing for the sale of _ 
such tracts of public land. The conditions and reservations as pre- 
-scribed by the former act are embodied in this act unchanged. 

It will be your duty to accept, subject to future approval , selections, 
otherwise unobjectionable, presented by the several States in satisfac-_ 
tion of congressional grants, embracing lands withdrawn. or classified. 
as coal lands, or valuable for coal, if accompanied by a certificate 
- or statement, in case of each. application to select, of the officer or . 


officers authorized to act for and in behalf of the State, to the effect 


that the application is made in accordance with; and subject to, the 
provisions and reservations. of the act of June 22, 1910 (86 Stat., 
583), as supplemented by the act of April 30, 1912 (Public, No. 141). 
Should the State deny the existence of coal in the land sought to be 
selected you will proceed in accordance with seeing regulations in 
such cases. | . 
In relation to selections made is some of the States, prior to the 
passage of this act, of lands withdrawn or classified as coal, you are 
informed that the department held; under date of May 18, 1912, in 
such a case from Wyoming (Lander, 05040), on appeal, as follows: 


The tender or filing of a school-land indemnity selection by a State in lieu 
of lands lost by it in place constitutes a mere offer to exchange, confers no 
vested right upon the selector and does not prevent the taking or withholding 
of the land. by the United States for public uses or purposes, The transaction 
is not complete, nor does the right of the State vest until the acceptance and 
approval of the offer of exchange by the Secretary of the Interior. School 
indemnity selections offered by States for lands classified as coal or known to 
be valuable for such deposits could not, prior to April 30, 1912, be accepted or . 
approved ; but these selections offered and pending at the date of passage of the 
act of April 30, 1912, may, in the absence of intervening adverse rights, and upon 
proper election filed by the States, now be ete and. ae ag of April. 30, 
1912, if there be no other objection. 


Very respectfully, 7 oo UBL. Poor 

7 a , Assistant *Commissioner. 

Samcunn aa, | a 
First Assistant Seoretary, 


[PUBLIC—No. 141.] 


AN ACT To supplement the act of June twenty-second, nineteen hundred and ten, entitled 
. “An act to provide for agricultural entries on coal lands.” 


Be 4t enacted be y the Senate and House of Representatives ‘of the United States 
of America in Congress assembled, That from and after the passage of this act 
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- unreserved public lands of the United States, exclusive of Alaska, which have : 


been withdrawn or classified as coal lands or are valuable for coal shall, in. 


addition to the classes of entries or filings descfibed in the act of Congress _ 
approved June twenty-second,. nineteen hundred and ten, entitled “An act to 
provide for agricultural entries on coal lands,” be subject to selection by the © 
- several States within whose limits the lands are ‘situate, under grants made by 
Congress, and to disposition, in the. discretion of the Secretary. of the Interior, 
under the laws providing for the sale of isolated or disconnected tracts.of public | 
_ lands, but there shall be a reservation to the United States of the coal in all 


such lands so selected or sold and of the right to prospect for, mine, and remove 


the same in accordance with the provisions of said act of June twenty-second, 
nineteen hundred and ten, and such lands shall be pnbJece, to all the conditions 
and limitations of said act. | 3 | | 
Approved, April 30, 1912. 


ms 


OIL LOCATIONS MADE PRIOR TO ACT OF MARCH 2, 1911. 
_ Ixsravertons, 


DerarrMEnt OF THE Lavrmntor, 
Genzrat Lanp ‘Orricn, 
W dine June 18, ASL. 
REaIsTers AND Rucnrvers, 
_ Unrrep Starss eon Orme 
‘AND Cuters or Fretp Division. 

ae The Secretary in a communication to this office dated May 
17, 1911, instructed that the act.of March 2, 1911 (86 Stat., 1015), 
should ba; brought to the attention of the local officers with the di- 
~ rection that, upon the presentation of evel case within the purview - 
of the act, they shall: | | 


| Advise the chiefs of field division, in order that the latter may make such 
field examinations as are advisable or necessary, particularly if the land in- 
_ volved has been embraced in a withdrawal, as to the timé when the develop- . 
ment work was begun, and be prepared to submit the results, if possible, before | 
- entry is allowed. Hlach such case’ will. be considered and adjudicated upon. its 
record. in the regular manner. 


Observing that the operation of tie act is retrospective only, being 
confined to locations made prior to the date thereof, you will, upon 


ihe presentation of any application for patent affected by the pro-— 
visions of said act, immediately communicate to the proper chief of 


field division due and full information thereof, to the end that he | 


-yaay procure to be made such investigations as may be necessary to 
ascertain the facts concerning the inception and subsequent prosecu- | 
tion of development, operations, the extent and character of such 
works, and any other facts bearing upon and affecting the validity , 
of the claim, including the continuousness and diligence with which 
See proceeded from the date of mee pulon ad 
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ent mae of the results of such examinations will be submitted 


: to this office, upon receipt of which the local officers will -be advised : 
aS to the action to be taken. ; 


Very respecttully, , Prep Dennery, i 
- & Commissioner. — 
- Approved July 11, 1912: a a | 
SAMUEL Apams, oe 
Furst Assistant Secretary. 


tee es 


RECLAMATION—NORTH PLATTE PROFECT—WATER SERVICE | 
FOR 1912. 7 


Pusuic¢ Nortcz. 


DmparTMENT OF THE InTertor,. 

| | | Washington, June 24, 1912. 
ec pursuance of section 4 of the Reclamation Act of June 17, 1902 

(32 Stat., 888), notice is hereby given that water will be furnished 
from the "North Platte project during the irrigation season of 1912 — 
and thereafter. for the irrigable lands in the third lateral . district 
shown upon farm unit plat of T. 26 N., R. 62 W., 6th P. M., approved 
October 19, 1911, on file at the local land office at Cheyenne. Wyo- 
ming, subject to the same charges, terms and conditions as are pre- 
scribed in public notice dated March 14, 1912 (40 L. D., 504), for 
lands opened to irrigation in 1911, and orders and notices supple- 


mentary thereto or ai | ther eof. | , 
| eee, ADAMS, _ 


First Assistant Secretary of the I nterion. 


eee 


RECLAMATION — BUFORD- TRENTON PROJECT — _ EXTENSION OF 
a nue PAYMENT. a 


: Once. 


| eee oF THE INTERIOR, 
| : Wasuineton, June 25, 1912. 

| “Whereas, in pursuance of the order of May 13, 1911, water was 
furnished in the season of 1911 to lands under he Buford- Trenton 
2 project, North Dakota, constructed under the provisions of the Recla- 
-. mation Act of June 17, 1902 (82 Stat., 388), and 
Whereas, the said order stated the charges, terms Tl een | 
under which water would be furnished during ee seasons of 1911, 
1912 and 1918, and © . : | 
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‘Whereas, a number of settlers or land owners are financially unable 
-to pay the charges in said order announced for the seasons of 1911 
and 1912, but are desirous of obtaining water for the season of 1912, 

Therefore, it-is. hereby ordered that any such settler or land. owner 
who j in good faith has actually cultivated or improved his land and 
has alfalfa growing or seeded, or land cultivated and prepared for. 

seeding, may | obtain mater: for the season oF 1912 upon the none : 
conditions: are | 

1. By filing with the at engineer evanictien and affidavit on. 
the form hereinafter set forth, which must be corroborated by two 
disinterested persons pen: information and belief : 


APPLICATION FOR EXTENSION OF TIME FOR Dinan OF 1911 OPERATION AND 
= “ ‘MAINTENANCE CHARGES. 











I, , owner or eee of Sec. —— T. —— N,, R. 
W., containing :- - irrigable acres, do hereby apply for extension of. 
time to December 1, 1912,. for payment of the remainder of the charges for 1911, 
: amounting to $1.00 per acre for operation and maintenance eae a 00 per acre- 
foot for all water delivered. | | 
I have made the following progress in the eultieation of the soil : 
I have placed upon the land the following improvements: 
If this application is allowed; I hereby agree to pay, on or before December: ‘di 
1912, as the balance of the increased. charge, $1.10 per acre (in lieu of $1.00) 
for operation and maintenance for 1911, and $1.10 per acre-foot for all water 
_ delivered: in 1911; and, at the same time, an increased charge for 1912, aggre- 
gating $1.55 per acre for operation and ete and $1.00 per acre-foot for 
all water, eee in 1912. . | 
































Applicant, — 
AFFIDAVIT BY APPLICANT. =: 
STATE OF Noarn ‘Dagon, ss a Oe ote -_ - 7 | 8 
County of Williams, ° 5 1 8 
, of the of éoiinty of. , snd State of North 


: Dakota, being duly sworn, deposes and says that he is unable to make payment 


of the 1911 water charges at the present time, and that the statements con- . 


tained in his: application for’ extension of time for such nay men are true. + 





ane of 








- Subseribed and sworn to before me, this - : 1912. 








My commission expires —— , 19—. 


CORROBORATION OF APPLICANT’S STATEMENTS BY Two DISINTERESTED PERSONS. | 

AG 

Srate OF Norra acu 

. ss: 
County of - ; 




















: = , of the of , county of 5 and State of North 
Dakota, being duly sworn, ee and says that he has read the statements 
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contained in the foregoing application and affidavit of — , and that : 


they are true to the best of his knowledge and belief. 








- day of — 














Subscribed and sworn to before me this 1912 
My commission expires : ee te 
2; 
State or NortH Dakora, ' . 
88 
County of : rn 7 . = 
, of the of , County of - , and State of North 

















Dakota, being. duly sworn deposes and Says that he has read the statements | 
contained in ‘the foregoing application and affidavit of , and that 
they are true to the best of his: knowledge and belief. 














Subser ibed and sworn to before me this —— day of , £912. 





Spe: | 





-My commission expires —— 


(Nore. —These affidavits may be made hefore a “judge o or clerk of 
any court, justice of the peace, or notary public.) | 

2. Such application and affidavits must be filed with the | proj ect 
engineer not later than August 1, 1912. 
_ 8. The barge will not be launched 4 in 1912 until seiesons in. pur- 
suance of the provisions of this order shall have been filed for at 
least. 1500 acres. or proper application and payment made for such - 
area under the provisions of the pubue notices and orders heretorore 
secu i 
“73 - SAMUEL ApAMS, 
First ee Seoretary. 


| RECLAMATION— WILLISTON PROJECT—EXTENSION 0 OF TIME FOR 
, | PAYMENT, | 


Orpen, 


Darden OF THE INTERIOR, 
Washington, June 25, 1912. 

Whereas, : in pursuance of the order of April 14, 1911, water was 
furnished in the season of 1911 to lands under the Williston’ project, 
North Dakota, constructed under the provisions of the Reclamation 
Act of June 17, 1902 (32 Stat., 888), and 

‘Whereas, the said order stated the terms and someone. under 
which and the charges for which water would be furnished one 
the seasons of 1911, 1912 and 1913, and — | 

Whereas, a umber of settlers or land owners are financially un- 
able to pay the charges in said order announced for the seasons of __ 
1911 and 1912, but are desirous of obtaining water for the season 
of 1912, . 3 | 


“ 


~ County of - 
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Therefore, it is hereby ordered that any such: settler or land owner’: | 
who in good faith has actually cultivated or improved his land and. 


has alfalfa growing or seeded, or land cultivated and prepared for 
seeding, may obtain water for the season of 1912 upon the - following 
conditions: 


1. By filing. wit the nein engineer grnlicen ne ea affidavit 
on the form hereinafter set, forth, which must be corroborated by _ 
two disinterested persons upon information and beliof: - 


re FOR EXTENSION oF TIME FoR PAYMENT’ OF 1911 OPERATION AND 
MAINTENANCE CHARGES. 7 ; 

















_L£—-———, owner or entryman of. , Sec. ys N., Rk 
W.,. containing irrigable acres, do hereny apply for extension of time to 
December 1, 1912, for payment of the remainder of the charges for 1911, amount- 
ing to.$1.00 per acre for operation and maintenance and oh a per acre-foot ae 
all water delivered, : 

I have made the following progress in fie cultivation of the soil: 
I have placed upon the land the following impovements: 
If this application is allowed, I hereby agree to pay, on or before December | 











dL, 1912, as the balance of the increased charge, $1.10 per acre (in lieu of $1.00) _ 
for operation and maintenance for 1911, and $1.10 per acre-foot for all water 
- delivered in 1911; and, at the same time, an increased charge for 1912, agere- 


gating $1.55 per acre for operation and maintenance, and $1.00 per acre-foot 
for all water delivered - 1912. | 





| , Applicant. - 
| a AYEIDAVIT BY APPLICANT. 
STATE or Nort Dakota, | 
Couey of Williams. - a ra 2 ; see , 
, of the of ~, county of. —, and State of North 

















Dakota, being duly sworn, deposes and says that he is unable to make payment — 


of the 1911 water charges at the present time, and that the statements contained 
in his application for extension of time for such payments are true. 








Subscribed and sworn, to before me, this —— day of —— , 1912. 











My commission expires —— - ,19—.: 
CoRBOBORATION oF APPLICANT’s STATEMENTS By Two DISINTERESTED PERSONS. 


ap 





Spates oF NorrH a. 
ss? 


, of the of , county of , and State of North 
Dakota, ‘being duly sworn, deposes. and says that he has read the statements ~ 
contained in the foregoing application and affidavit of , and that 
they are true to the best of his knowledge and belief. - 





























‘Subseribéd and sworn to before me this —— day of ~~, 1912. 











My commission expires » 1a—., 
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STATE OF NortH Dakora, Sa 
County of 














; sf the of , county of , and State of North . 
‘Dakota, being duly sworn, . deposes and says that he has cead: the statements — 
contained in the foregoing application and. affidavit of - —- ————, and that © 
they are true to the best of his knowledge and belief. | | 














, 1912. 








Subscribed and sworn to before me this - day of 











My commission expires » 19—. 

(Norr.— These affidavits may Abe made. before a judge « or clerk of 
any court, justice of the peace, or notary public.) 

D. Such application and affidavits must be filed with the project 
| engineer not later than August 1,1912. | 

3.. The barge will not be launched ; in 1912 until spestons in pur- 
suance of the provisions of this order shall have been filed for at least 
8000 acres or proper application and payment made for such area 
under the provisions of the public notices and orders heretofore 


issued. : 
SAMUEL Avams, 


Hirst Assistant Secretary. 


ee 


SANTA FE PACIFIC R. R. CO. 
Decided Suis 26, 1912. 


INDIAN LANDS—-SCHOOL eee ean ee or APRIL. 21, 1904. 
The filing of a selection under the act of April 21, 1904, authorizing the selec- 
| tion of public laads in exchange for lands in Indian reservations, con- 
stitutes an appropriation of the lands within the meaning of the act of 
June 20, 1910, making an’ additional grant of school lands to Arizona, and 
said latter act therefore furnishes no obstacle to the consummation of such 
_ Selection pending at the date of its passage. 


Apams, Furst Assistant Secretary: 7 } 
oDecenber 23, 1911, you forwarded papers relating to proposed. @x- | 
change of 32, 864, 64 acres of land in the Moqui Indian Reservation, © 
Arizona? noe by the Santa Fe Pacific Railroad Company, for 
32,841.22 acres of public land in the Phoenix, Arizona, land district, 

| eon 010762, act of April 21, 1904 (38 Stat. DIL). : 

_ As required by. the regulations the base and selected lands have 
been examined by an officer of the Department and found to be of 
equal value and of practically the same character, and the selected . 
lands are reported as vacant, nonmineral, and nontimbered. ‘You - 
| recommend the approval of the selection, subject to publication and 
posting of notice and of payments of certain costs and Tees, but 
‘direct attention to the fact that 5,080 acres of the Sess lands are 


; ‘ 
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ha watlin, sections 9.anid 32, and that by act of Congress approved enn. 


20, 1910, sections 2 and 82 in the Territory. of Arizona were. granted. ; 


to. tie future State for the support of common schools. 


The Department accorded. the railroad company and the ‘State. 


an opportunity to be heard in the matter, and briefs and arguments _ 

have:been submitted by each. It is contended for the State of Ari- 
zona, by its attorney-general, that prior to any right vesting in the 
; rien company by reason of its said application to select, the 


lands in question were granted by act of Congress approved June. 


20, 1910 (36 Stat., 572), to the State of Arizona, and: that wpon the 


admission of said State the title to the lands ceed in it; that said | 


sections 2 and 32 are no longer public ‘lands of the United: States, . 


and the Secretary of the Interior is without authority to exchange 
same for lands surrendered by: the railroad company under the act 


a8 of April. 21, 1904, supra. Tt i is argued on behalf of the State that | 
— to accept the exchange tendered by the railroad company and issue. 
patent to it, it would: be necessary to. divest the State of lands the: 


- title to which has been vested in it. absolutely by the act of Congress. 


} 


7 On behalf of the railroad company it is contended that its selection - 
was tendered and filed in the local land office prior to the date of the _ 


act reserving and granting said sections to the Territory of Arizona, ; 


and that by virtue of the language of said granting act same were ee. ‘ 


excepted from the operation of the said grant. 


‘The act of April 91, 1904,- supra, provides. that any eae land i. f sta 20 
over which’ an Indian. reservation has been extended by Executive : 


 order—. 


-. to exchange the area described within the limits of the Moqui In-. - 
dian Reservation, Arizona, for public lands within the same State 
~ and_-filed its selection in due form in the local land office at Phoenix — 


may be exchanged at the discretion of the ere of the Interior and ‘at the 7 
expense of the owner thereof, and under such rules and regulations as may be 
prescribed. by the Secretary of the Interior, for vacant, nonmineral, nontimbered, —, 


surveyed public lands of equal: area and value and situated. in the same State | 


oe or ‘Territory. 


Under the provisions oot the said act ties Palvond company opened 


. May 26, 1910. Subsequently, June 20, 1910, Congress passed the act 
_ above mentioned, making the grant to the State of Arizona for the 


support of common schools. Sections.16 and 36 had previously been 
reserved for the future State but the act of June 20, 1910, SUPT Oy, “oe 
added sections 2 and 32 to the. grant in the following language? | 


‘That in ‘addition to. sections sixteen and. thirty- ~BLX heretofore reserved for 


the Territory of Arizona, sections two and thirty-two in every township piri oe 
said proposed State not otherwise anp -opriated at the date of the passage of |. | | 
: this act are hereby granted to the said State for the support of common schools; > | 


: ong where sections two, sixteen, thirty- two, and thirty-six, or. any. parts. thereof, 


557 36 * VOL 41127 
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—_ 


_ are mineral or have been. sold, reserved, or etharwices appropr iated or reserved 


by or under authority of any act of Congress or are wanting or fractional in 7 


: quantity, or where settlement thereon with a view to preemption or homestead, 


o 3,08 improvement thereof with a view to desert-land entry, has been made: here 
- . tofore or hereafter and before the survey thereof in the field, the provisions of . + 
sections twenty-two hundr ed and seventy-five and twenty- -two ‘hundred and . 


| seveuty-six of the Revised Statutes: and acts amendatory thereof or supple-_ 


' ynentary thereto; are hereby made applicable thereto and to the Selection of | 


: Jands| in lieu thereof to the same extent as if sections two and a ee as 


well as sections sixteen and thirty-six, were mentioned therein. 


There is no question as ‘to the power of Congress to make Fee. / 


- tion of lands embraced in an application to select under a proffered 
exchange at any time prior to the actual approval of the exchange by _ 

the Secretary of the Interior. The whole question in this case is, 
however, did the enabling act grant to the new State lands embraced» 


in pending applications. for exchange? It will be noticed that the | 


_. grant was only of lands “not otherwise appropriated at the date of 


the passage of this act,” and indemnity was provided where any of. — 


the sections by niaber: granted “are mineral or have. been. sold, 


4 ‘reserved, or otherwise appropriated or reserved by or under authority — 


of any act of Congress . . . or. where settlement thereof with a 
view to preemption or homestead, or improvement thereof with a 
view to desert-land entry, has been made heretofore or hereafter and 
before the survey thereof in the field.” - | 

It must be apparent from a most. casual reading of these provisions 


7 that ‘Congress was. seeking to protect, all. claims lawfully initiated 


under any Jaw of Congress prior to the passage of the act making — 
the grant. The grant was double that usually made to the several . 


‘States on ‘adinission for comrnon-school support and indemnity was 


provided for all of those lands lost in place. The State relies largely — 


e upon the language found in the case of Sjoli ». Dreschel (199 U.S., 


564), but without giving extended consideration thereto, it is sificient | 


to say that said decision was explained and distinguished in the more 
recent case of Weyerhaeuser v. Hoyt (219 U..S., 380), and from the 
_ latter decision it may be fairly deduced that a selection requiring 


departmental. approval is from the date of its filing an appr opriation 
of the land selected and that when approval is given, its relation is 
of the time of its filing. It follows that as against all others than... 


‘the United States the filing of the railroad selection constituted an — 


“appropriation « of the lands within the meaning of the act of June 20, © 


“ 


1910, and said ‘act furnishes no obstacle to the consummation of teh 


selection pending at the date BF its PABSAES. oe Andrew J. ‘Bilan : 


3 (36 L. D., 334). 


oNceordiagly: the protest of the State of Arizona against selection 


010762 of the Santa Fe Pacific Railroad Company is hereby dis- 
“talesed, and you are authorized, ue full compliance with all re- _ 


i 
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a quirements imposed by the law and regulations, tos approve the are ee 
_ tion in the absence of other and further objection. Your attention: is- 


directed to the fact that since the recexpt of the record in the De- : 
6 he partment a of publication. and pee of notice of said selection | 
- ns been Se | | Pa ge 7 


ye 


ae HOMESTEAD—FILING OF ELECTION UNDER ACT OF JUNE 6, 1912. | 
- CroULaR. 


-DErartMENT OF THE Lyrerror, = 
| | GENERAL Lanp. OFFIcs, - 
| ieee dein D. O., June 29, 1912. 
Reorster AND Recirver, a = 
United States Land Offices. ee | a 
‘Sims: The last proviso to. section 2291, R. S. aS amended by the _ 
act of June 6, 1912 (Public, No. 179), provides that— 


any. such entryman may, by giving notice within 120, days’ after ees passage ae "7 : 


of this act, by registered letter to the register and receiver of the local land 
- Office, elect to make. proof upon his entry under the law under which the same ia 
was made without regard to the provisions of this act. : 
It appears from reports received that a number of enema hav 
_ presented such elections personally at. local offices, and that others 
have been received by ordinary mail, 
While the act directs that elections be forwarded: by pada 
letter, the fact that. they reach you in other ways will not defeat = | 
right of entrymen to have the benefits thereof. Accordingly, i | 
_ whatever way received, you. will, if the election is In proper a oe 
note the filing thereof on the serial number register, and forward : 
the same to this office. = a 
| Very es See ae Be. ae 
an. | Commissioner. 
SA apeoued:: | | . 
7 Samust Apams, 7 
ae ree 


ee ee 


"-RECLAMATION—OKAN OGAN PROJECI—WATER, RIGHTS. 


— Orpen, 


‘Derarruant OF THE IwTErtor, Si’ 

| 7 Washington, July 6, 1918. 
Whereas, i in pursuance of the acts of Congress approved J une 17, _ 
1902 (82 Stat., 888); and February 13, 1911 (86 Stat., 902), an order a 


“Was: promulgated on April 29, 1912 (40 L. D., 616), for the Okanogan oe 


_ Project, Seg a granting under the apnditions therein set forth 
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. a further stay of proceedings for the cancellation. sf entries and 
- -water-right applications: and 3 aad 
Whereas, the amendatory contract with. ie Okanogan. Water | 

‘Users’ Association was executed. June 22, 1912, to cover. proposed, 
improvements specified in said order and the time remaining as set 
forth in paragraph 6 of said order is not sufficient for the formal , 


| execution and. recording of contracts for covenants running with the — 


land. to secure proper applications for water rights and it is necessary — 
to extend the une for the execution and pias of said contracts, - 
and 7 | 
| ‘Whereas, it is acai paves te announce a this time the maxi- 
- mum _ building charge to be inserted in said contract; | 
Now, therefore, in pursuance of the said acts of Congress: — 
. 1. All entries and water-right applications hereafter made with- 
out valid written assignment of credits for payments theretofore 
made, shall be subject to.a building charge. of not to exceed $110 per 
. acre, pending the issuance of public notice providing therefor, and - 
7 Buck entrymen and applicants may recelve water upon Sasment of 
the rental charges provided for i in order of eeu 29, 1912, or which 
may be hereatter announced, | 
2. Paragraph 6 of said order is hereby sends SO thet the time 
limit for the formal execution and recording of contracts containing 
- covenants running with the land, to secure proper applications for 
water Fights, shall be a Rugist 1, 1912, instead of July 1, 1919. 
a Sanurer, Apams, 
a 7 seat Assistant Seoretary. 
"PARAGRAPH 19 oF COAL-LAND REGULATIONS AMENDED. 
_ REGULATIONS. _ | 
DEPARTMENT OF THE Ly‘rerior, 
| Genera, Lanp. Guten: ry 
7 | m : = os ee ee 9, 1912. 
‘ Reorsters AND. RECEIVERS, — | 


United States Land Orftces. 
‘Sms: That portion of paragraph 19, of the cou: jane. ieee 


"So approved April 12, 1907 (35 L. D., 665, 671-672), setting forth the _ 


forms for the notice, is hereby amended to. read as follows: 
oe | Notice for publication. | 


| COAL. ENTRY. 
- (See, 2847, RB. 5.) : 








_ LAND Orrtox, | ; 
| “Notice is. hereby riven that , of , county of , state 
a of: ——~—, has this day filed in. this office his. application to purchase, under the 
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_ provisions Mee section 9347, U. Sg. Revised ‘Statutes, the —— of section No. creek | 
| township No. ——, range No. . ei ctec 
Any and. all persons claiming: adversely the lands described, or. S aeaieie 0 ; 
‘object. for any: reason. to the entry thereof. by the applicant, Should. file. their 
affidavits of protest : in. this office during the thirty-day ‘period. of publication 








‘immediately following the first pr inted issue of this S notice, othery wise the appli- re 


scaton may: be. allowed. 





‘ rere or a . Register. ae 
| Notice for aka | creams 


coal. ENTRY. 
7 (Bees. 2348-52, B 8.) 


LAND Ovrice, 
































Notice is hereby given that a en county of State 
of -, who, on the - day of - , 19—, filed in this office his coal declara- | 
tory statement for the —— of section No.- , township No. , range No. : 














has. this day filed in. ‘this Office his application. to ‘purchase said Jand* undef the 
provisions of sections 2348 to: 2352, U. Ss. Revised Statutes. 

Any and all ‘persons: claiming adversely the lands. described, or desiring to. 
object for any reason to the entry thereof by the applicani, | should file their 
affidavits of protest: in this office during the thirty- day period oe Publication | 
immediately following the first printed issue of this notice. . 








| Register. 
Vety respectfully, | 
oo -Frep Dexwert, Commissioner, 7 
Approved: ee ae rar eee 
Samunn. Anan, Acting Seoretary. 


RIGHT OF WAY—POWER . SITES APPLICATION BY CORPORATION. | _ 


Instrvorions. ne 


 DmparrMenr OF THE Lyrnaror, 2 

| _—? Washington, aly 10, 1912. 
The Coiunizaaionan OF THE ‘Giinnras. Lan OFFICE. | 

_. Sm: In order to. comply with the requirements of the Director. of ra 
the United States Geological Survey i in the matter of applications for 

ights of way submitted to him for consideration and report with | 

| ee to the power possibilities of the land involved, I have to direct — 


that modification of paragraphs a and f, section 8 of cireular of J une : ,) 
| 6, 1908 [86 i‘. Ds 567], be made as follows: 


(a). A copy of its articles of incorporation, duly certified to by the proper eo 


_ officers of the company under its corporate seal, or by the secretary of the State — 
or Territory, where organized ; also an uncertified copy of the articles. of in- 
Co ae: 
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gy ne ie list; in. aes signed by the ppecdene: under the cant of the 


a company, showing the names and designations of its officers at the date of the . oe 
|. filing of the proofs. 


You will gee that these changes are e made i in circulars hereafter dis: : 
tributed under this act.. — . <2 a ee 
“Very respectfully, a oo ~ Samoen Maa _ 
2%, | Fira Assistant Secretary. | 


sf RE RECLAMATION—FORT SHAW UNIT, SUN RIVER PROJEOT—EX- 7 


‘TEN SION OF TIME, 


Orpen. 


- Daranracen ¢ OF THE Ly Terror, | 

| a | | Washington, D. C., July 13, 1912. 
hea sne it haa been reported. to the Department that many of the - 
water users under the Fort Shaw unit of the Sun River project, Mon- 
tana, are unable to pay the operation and maintenance charge due 
March 1; 1912, amounting to $1.00 per acre of irrigable land, and that 
the postponement for the liability for such charge until December 
1, 1912, with an increase of 10 cents in. the amount of such charge will 
sable the water users to obtain water and make ¢ a eae in the’ season 

of 1912. 

Now, therefore, i vinta of ie anton contained in the Rec- | 
| lamation. Act approved June 17, 1902 (82 Stat., 388), and by acts 
: supplementary thereto and amendatory thereof, it is hereby ordered: 


1. That any water user in said project, who has filed water right | 


| application ‘subject to the terms of the public notices heretofore issued, 
and who is financially unable to pay the portion for operation and 
maintenance of the installment due March 1, 1912, amounting to $1.00 
per acre of irrigable land, may receive pater in the irrigation season | 


- of 1912, without prior payment thereof, subject. to the following con- 


ditions: | 
too, Beery gach: water user - shall fully } pay the apa balance, if oe 
7 of operation and maintenance charges for 1911 and prior oe be- | 
_ fore any water is furnished for his land in 1912. _ | 
_ 3, Every such water user desiring such extension of time shall’ 
_ on or before August 15, 1912, make. written application therefor. to 


the: Project Engineer, ‘accompanied by his affidavit that he is unable | 

-. tomake such payment at this time and agreeing to make the said pay- 
ment not later than: December 1,1912. For all persons to whom such 

_ extension is granted, the charge for operation and maintenance ° for o 


: 1912 shall be 31. 10 instead of $1.00-per acre of irrigable land. 
| Cae Aoi, 7 rs: 
First Assistant Secretary. 
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"THREE-YEAR HOMESTEAD—ACT JUNE 6, rare. 
Cimcon 


 DeparTMENT OF THE m Lvneer0r, | 3 
: | | o Washington, July 185, 1912. 
| The ComeoninG OF THE Came Lanp OFFICE. a 
. 3 Sire: Questions. having arisen, through: correspondence and othen: 

- wise, as to the construction to be given the several provisions of thie 


new homestead law of June 6, 1912 (Public; No. 179), I have thought — i. on 
it advisable at this time to give the following general outline of my ~ 
“= understanding | of this act as affecting entries made prior to its pas- 


% sage, as-well as those. made thereafter; also to. prescribe an order of nie 


procedure to be respected i in matter of applications for reduction of : 


~~ the required area of cultivation and to promulgate a rule prescribing 


the amount of cultivation to be required respecting entries made 


prior to, but which : are to be nt udicated under, the new law: 
| | | RESIDENCE. 


a By “the act, ‘of June 6, 1912. (Public, No. 179), the period of - 
Spesidence. necessary to be Noga in order to entitle a person to patent — 
under the homestead laws is’ reduced from, five to three years, and 
the period within which a homestead entry may be completed is — 
reduced from seven to five years. The three-year period of residence, 
~ however, is fixed not from the date of the entry but “ from the time 
of establishing actual permanent residence ‘upon the land.” . It 
follows, as a consequence, that credit can not be given for construc- o 
tive residence for the period that may elapse between the date of © 
the entry and that of: establishing actual pamieae residence upon’. 
the land... = | 

(2). Honorably discharsed soldiers ae Slee of the War of the © 
Rebellion ‘and also of the Spanish War and the suppression of the 


insurrection in the Philippines, entitled to claim credit under their 


; homestead. entries for the. period of their military service, may do so 


; _ after they have ‘ ‘resided upon; improved, and cultévated the land for — 


— a period of at least one year ” after they shall have commenced their | 7 
‘ Improvements. This is. the requirement, of section 2305 ‘of the — 


- Revised Statutes, which is in nowise affected by the act of June 6, | . : 2 
.1912. Respecting the <ultivation. to be required under said section : 
it has been heretofore administered as requiring such. showing as 


: ordinarily, applies in other cases preliminary to final proof, and as > 


the new law exacts showing of cultivation of at least one-eighth of © 
_ the area before final. “proof a showing: should be. exacted * of al like ee 


oe amount for at least: one e year before final proof. 


\ - 
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-OULTIVAT ION, 


~ 


(8), Prior to the passage of this act no papeane amount of eae. os 


tion had been required respecting a homestead entry made under the 
‘general law; that is, an.entry for 160 acres. With respect to every 


such entry erate 2291 of the Revised Statutes had required proof 


seme 


05° cultivating the same for the term of five years immediately suc- 
ceeding the time of filing affidavit.” The words “the same” could 
__ refer, only to the entry, and literally construed would require the cul- 
tivation of the entire tract entered ‘for the term of five years. Buta 
" more liberal interpretation has properly obtained in the land depart- 
-. ment, and proot has been accepted upon a showing that the tract has: 
_ been teed in a husband-like manner, even though a smaller part. of 


the: entire entry had been actually cultivated than was.in fact sus-. 


- ceptible of cultivation. Furthermore, the long period of residence - - 
required (five years) has, in many instances, led to the acceptance of 


even a much smaller area of cultivation than husband-like. methods. 


-and the character of the land would have reasonably justified: 


Under exceptional circumstances grazing land has been accepted as | 


- the equivalent of cultivation, where the lands were valuable only. for — 

| grazing purposes. This can mel be justified under any known defini-— 

‘tion of “ cultivation,” although some special legislation with refer- 

ence. to lands formerly within Indian reservations seems to require 
such a construction with respect to these particular lands. Under _ 

this special legislation lands formerly within certain Indian reserva-. 

..tlons have been first specifically classified as grazing” lands, and then 

_ specifically opened to entry under the homestead law. It would be 

impossible to administer these special laws unless grazing is accepted 
as a compliance therewith, where it can be shown that the lands are . 


in fact not capable of cultivation. The classification, however, was” 


general, and where the general area was grazing in character it was. 


so classified, even where it embraced local areas susceptible of culti-- 


vation. “Where such lands are in fact physically and climatically | 

- susceptible of tillage, the cultivation provisions of the new homestead . 
law must be applied. By that law it is required that the claimant — 

_ “cultivate not less than one-sixteenth of the area of his entry, begin- 
ning with the second year of the entry, and not less than one-eighth - 
beginning’ with the third year of the entry, and until final DEE. ex-. ~ 

o> eept that in: the case of entries under section 6 of the enlarged-home-_ 
~- stead laws, double the area of cultivation herein provided shall be | 

- required, but the Secretary may, upon a satisfactory’ showing, under. 


rules and regulations prescribed by him, reduce the coat area of. 


| cultivation,” 


(4) The enlarged homestead acts here coteered to. (35 Stat,, 639; 


: 36 Stat., 581), authorize entries of 320 acres of lands designated for | 





i 
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; ‘thie: purpose. oo the: Secretary of fis Interior, and. require ‘proof a 


“that at least one-eighth of the area embraced in the entry was con- | = 


. tinuously. cultivated to agricultural ‘crops, other than native grasses, be- | 


ginning with the second. year of the entry, and that at least one-fourth . 


. * of the area embraced in the entry was so continuously. cultivated be-- 


- ginning with the third year of the entry.” ‘The residence provisions _ 
of the homestead law (and now of the new act) were applicable to 
these entries, with an exception relating to certain lands in the States 
_ of. Utah aad Idaho, with respect: to which the requirement of resi-. 


dence is omitted, and in lieu thereof the. entryman is required to 


os cultivate twice the area required under the general provisions of the 


act. The enlarged homestead acts were intended to apply generally ee 
to lands. suitable for cultivation only under dry- farming methods, 


and under these methods it is customary'to summer fallow a portion 
_ of the land one year, planting it the following year. ‘Under the new. 
. law such summer fallowing can not be accepted as. the equivalent of 
cultivation, and this was equally true of the old laws, which. required 
the ase to be “ cultivated to agricultural crops other than native 
grasses.” The. new law, however, does reduce the required area: of 
. cultivation to not: less. than one- sixteenth during the second year of 
the entry, and not less than one- -eighth during the third year of the 
entry, and until final proof, except that in the case of entries under — 
section 6 of the enlarged homestead laws, where .residence is not 
required, one-eighth of the area of the entry must be cultivated. dur- — 
~ ing the second: year, and one-quarter beginning with the third year 


of the entry, and until final proof. In other words, the effect of the 
new law, with respect. to. the enlarged homestead acts, except in — 
instances. where. residence is not. fequired, is generally to reduce by. 


. one-half the amount of cultivation to agricultural crops other than # 
7 native ces which. had pees been re | 7 


; CHARACTER OF. CULTIVATION. 


| (8) on coda Av eed: of me acenes ae in puede title ae 
| to a tract of land entered under the homestead Jaw from five to three 


years Congress has required that it be shown that an actual cultiva- 


~ tion has been’ accomplished of at least certain specified portions of 
_ the land entered. ‘This amount has been fixed at one-sixteenth, begin-. 
ning with the second year of the entry, and one- eighth the. following a 


year, and until proof is offered. In view of the liberal reduction in 


the period of residence making it possible to secure title in three —_ 


years, which would require a showing of but two. years’ cultiva- 7 


‘tion of one-sixteenth of the area entered, and an ‘additional one- 


sixteenth for but one year, a mere breaking of the soil will not meet 


| : ‘the terms of the statute, but such p Ureane or stirring of the soil must 2 oe 
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also be sesso ie Hlantiny or the sOvAnE of seed and tillage for - 
a crop other than native grasses. = 
| (6) It should be noted that’ under the new. law. ie period: mitt on 
x which the cultivation. should be made | 1s reckoned ae the date @.of te 
_ the ee. oF | | | : ae —_ 
| a 3 REDUCTION oF CULTIVATION. 


(). The Secretary. of the. intenion is cathoriced é upon, a, satiéfnes-” } 


3 tory showing therefor, to reduce the required area of cultivation..In 
the administration of this provision it is not believed that the physi- ces 
-- eal or financial disabilities or misfortunes ‘of the entryman should be 
the grounds of reduction, but the sole question should be as to 


_. whether, under the peculiar conditions governing the tract entered, 
the exaction of cultivation of this particular tract by any entryman — 
to the amount required is reasonable. The actual special physical. 
and climatic conditions of the land entered in each case must there- 
fore determine whether the required amount of cultivation should 
be. reduced. It is desirable. that the entryman should, wherever 
practicable, know in advance what, if any, reduction. can properly be 
made; and therefore, as a general regulation g governing applications 
for redaction 4 in area of cultivation, it is directed that all entrymen 
who desire a reduction shall file applications therefor. during the first’ . 
year of the entry and upon forms to be prepared and furnished. by 
the Commissioner of the General Land Office and distributed through. 
the land offices. ‘Where a satistactory showing is filed in support of 
an application for reduction, you will submit the same. with your 
_ recommendation in the premises; otherwise the application will be 
- by you rejected subject to the usual right of appeal. The final grant- 
ing of any reduction i in area of cultivation rests with the. Secretary of 
- the Interior, wae: may in pee Por pee cases defer action, until final | 


‘of Deen. 


EXCEPTIONS. 


- (8) The einen as to cultivation: do not apply to entries Hiece | 
ey a lands within a reclamation project under the act. of June 17, 1902 


ee . (82 Stat., 888), nor to entries made in State of Nebraska onder the 
| act of April 28, 1904 (33 Stat., 547), commonly known as the Kinkaid 
Act. In such instances the existing requirements as. to cultivation i? 


-_ made 2 by the acts named ¢ continue j In force. 7 
“ENTRIES NOT REQUIRING RESIDENCE. 


(9) ii all etree made under section 6 of the anlared hemestead | 
. (35 Stat., 639, and 36 Stat., 531), under. which residence is 


not required; the entryman must cultivate at least. one- -eighth of the © . : 
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| Beads in the second year ater date of the entry a one- fos of ee 
_ during each year thereafter until. he makes proof, and the existing — 


period of. cultivation. baa under said acts 1s not reduced by the ~—s 
Re act of Tune 6, 1912. Re oy Ra os ot . 


"PERMISSIBLE | ABSENCES: FROM. THE FIOMESTEAD, 


(10) The law dearly’ requires that thie omental entryman shall aoe 


-.. establish an actual residence. upon the land entered within six month _ ee 


after the date of entry. ‘Where, owing: to climatic reasons, sickness, 
or’ other unavoidable. cause, residence can not be: commenced. withm | 


 tihis period, the Commissioner of the General Land Office may, within ae 


his: discretion, allow the settler such additional period, not. exceeding . es 


in the aggi ‘egate 12 months, within which to establish his residence, — 


It j is. not meant thereby that because, for the reasons stated, residence ; as : * : 


may, not be commenced within the six-months’ period, that the settler 


is authorized to. delay. the commencement of residence beyond the — 
_ required period and after the cause no longer exists, It is not. thought, 


_ necessary to require an application i in ‘advanee in order to entitle the — 
settler to this additional privilege, but the full circumstarices will be 

open to inv estigation and consideration upon contest. ae 

(11) After the establishment of residence the entryman is pertaitted ; 
to be absent from the land for one continuous period of not more than, 


five months in each year following , provided that upon absenting him- 
self for. such period: he. has filed in the local land office notice of the . 


beginning of such intended. absence. . He must also file notice with 
the local land office | ae his return to the land following such period ; 
of absence. | | 
(12) In Were ache ee paieas of aban ‘the Cones : 
has dealt liberally with the homestead entryman, and bona fide 


_ continuous residence during the er perons of the three-yent a 


period. must be clearly shown. - 
(18) A second period of. absence immediately following ing first ilk 


e period, even though the two periods occur in different years, reckoned ah xc 
_ from the date of the establishment. of actual residence, will not be. 
a recognized, as it was never contemplated that an absence was per... 


7 miasible 3 in excess of six months in view of. the specific provisions for 


contest’ provided for in section 2197 of the Revised Statutes. There — a 
- should be at least: some substantial: period of actual continuous resi- 7  % 
dence upon the land separating the periods of absence: accorded under | 


= the statute. Only these protracted absences with ‘respect to which 


3 notice. has been given as required by the statute will be respected. 


at Stat. 88); and al 30, 1912 e Stat, 


i" ise either i In case: of contest or on final pr oof. This law does not repeal _ 3 ae 


or modify the acts of March 2, 1889 (25 Stat., 854), June 25, 1910 oa es 





avi 
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COMMUTATION. 


(14) The privilege of commutation after 14 monthe: “gebial:4 pesi- 


7 dence, as heretofore required by law, is unaffected by this legislation, : 


eeieptine that the person commuting must be at the time a citizen 
of the United. States. It has heretofore been the practice - to permit 
the making of. commutation proof upon a homestead entry by one — 


who had merely declared his intention to become a citizen of the 


United States and prior to his actual naturalization. This practice, - 


_ however, is abrogated, and in instances. where commutation proof is 


made after the passage of this act it should be exacted and shown — 
that the claimant, if foreign porn, has become fully. naturalized. 
“Commutation peoot can not, Roeser be made. on entries under the | 
enlarged homestead laws, ‘the. réclamation act, or on entries: madé 
‘under any other homestead law which Pee comniutation. 


te OF. THE HOMESTEAD ENTRYMAN.: 


(48) aise the person making Honiedtend entry dies before. the 
offer of final proof, those succeeding to the entry in the order pre- 
scribed under the homestead law, in order to complete | such entry 
inust show that the entryman had complied with the law in all respects 
to the date of his death, and that-they-have since complied with the 
law-in all respects as would: have been required. of the entryman had 
he lived, excepting that they are relieved from any requirement of 
yesidénce upon the land. It follows, as a consequence, that; where 
the entryman had not complied with the law i in all respects prior to 
his death the entry will be forfeited, and: upon proof thereof such — 
entry will be canceled. This will aisply to all entries made under the — 
new law and those made prior to the passage of this act, where the 
entryman fails to. elect to make proof under the law under which his :* 
| entry: was made. = 3 3 | 


“ELECTION BY. ENTRYMEN ‘UNDER ENTRIES MADE PRIOR TO. THIS ACT. 


(16) The provisions of section 2091 of the Revised Statutes, as 7 a 
Me eaet in respect to the homestead period, are made applicable to 


tall unperfected entries upon which residence is required, as well as 
“to those made after June 6, 1912, where the entryman fails to-elect to 
amake proof under the. eo ander which his entry was made within 

the prescribed time. This obligates the previous entryman to com- 
-pliance with the law. of J une 6, 1912, respecting all of its provisions, _ 

_ the performance of which is poncres during the homestead period. 
AS a consequence, while residence is reduced from five to three 


years, specific cultivation is exacted beginning with the second year’ | 


after entry. Final proof of full compliance must be made ‘Within | 
five ee from date of a , a 
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RULE PRESCRIBED. ‘RESPECTING CULTIVATION TO BE SHOWN ON ENTRIES a 
MADE PRIOR TO, BUT ADJUDICATED UNDER, NEW LAW. 


(17) It may be that such prior entryman can not show. that he had a 


cultivated one-sixteenth of the area embraced in his entry beginning - 7s 
with the second year of the entry and one-eighth beginning with the. — 


third year of the entry and until final proof, although he may have — 
~ had during the year preceding: his offer of proof one-eighth or more .. 
of the area embraced in his entry under actual cultivation, and may | 


have cultivated one-sixteenth during the previous. year, thus accom: 


plishing the amount of cultivation required asa general rule under __ 
the new law, but. not in the order and fOr the ee ar re- 
—- guired by. that law, es 


(18). By the section I am ee under cules cae regulations 5 


to be prescribed by me, to reduce the ‘Yequired area of cultivation, 
_ Acting thereunder, T. have prescribed the following rule to gover n 

action on proof where the homestead entry was made prior to FT une’ 6, 
1912, but, tee failure of election, must be. or under the 
new law: 


Respecting eat gation: necessary. to ie shown: ‘upon such an ay ee 


in all cases where, upon. considering the whole record, the good faith 
of the entryman appears, the proof will be acceptable if it shows cul. 


. tivation of at least one-sixteenth for one year and of at least one~. ma 


eighth for the next year and each succeeding year until final proof, 
without regard to the particular year of the homestead period. in, 
which the cultivation of a one- ‘sixteenth was performed. : 


TIME, FOR PROOF on ‘ENTRIES MADE BEFORE BUT ADJUDICATED UNDER NEW are 


| ‘ag The new law also ieee that the proof shall bs sande inithin 


five years from date of entry and if the entry is to be administered _ | 


; under that law the department is not authorized to extend’the ~~ a 


| period within which proof may be made, but when submitted after — : = 
that time, in the absence of adverse claims, the entry may be sub _~ 


~ mitted to ‘the board of equitable adjudication for confirmation. 
(20) Respecting | entries heretofore or hereafter made requiring — 
7 payment for the land entered in annual installments extending be-. 

yond the period of residence required under the new law, the. home-: 


- steader may make his proof as in other cases, but final certificate will . 
not be issued until the entire purchase. price hae been paid. - 2 


(21) Tt may not be to the advantage of all entrymen to Have their - 
entries adjudicated under the new. law, and the matter should be 


_. seriously considered before acting upon the cece on accorded previous a 


entrymen under the statute. . 


(22) Unless they elect to maike proof Gale the ne under which ; es 


their entries were. made within the time accorded under the statute— 
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4, e@, on or before October 4, 1912—it will be incumbent tipon “hes — 


- department to. exact eons with the new law, , subject to the ; 

‘regulation herein above established. : ae 

The local officers will be furnished with copies hereof for their 
use when i inquiries are made of them oe the new law. | 


= pesrectzally, = 
— Waxrer I. F ISHER, 7 
S coretary. | 
| [Puprre—No. 179.) 


AN ACT To. amend section Ppenty Awe hundred and ninety-one aad section twenty- two 


~ hundred and ninehice seven of the Revised Statutes. of. the United States relating to. ie 


as _ homesteads. 


C 


Be 4b enacted by. the annie and House of Repr esentatives of the United States 
of America in Congress assembled, That section twenty- two hundred and ninety- | 
— one and section twenty-two hundred and ninety-seven ‘of. the Revised Statutes 

of the United, States be amended to read as follows: — : 
ae ane Src. 2291. No certificate, however, shall be given or maton issued therefor 
‘until the expiration of three years from the date of such entry; and if at the 
‘expiration of such time, or at any time within two years’ thereafter, the person 
making such entr y, or if. he be. dead his widow, or in case of her death his heirs 
or devisee, or in case of a widow making such entry her heirs or. devisee, in case 
of her death, proves by himself and by two crédible witnesses that he, she, or 
they have al: habitable. house upon the land and have actually resided upon and 
cultivated the same for the term of three years succeeding: the time of filing the 
affidavit, and makes affidavit that no part of such land has been alienated, ex- 
-eept as provided in section twenty-two hundred and eighty-eight, and that -he, 
She, or they will bear true allegiance to the Government of the United States, 
then in such case, he, she, or they, if at that tine citizens of the United States, 
shall be entitled to,a patent, as in other cases provided by law: Provided, That 
upon filing in the local land office notice of the beginning of such absence, the ~ 
“entryman shall be entitled. to a continuous leave of absence from the land for a 
| period not exceeding five months in each year after establishing residence, and 

upon the termination | of such absence the entryman. shall file a notice of such 
termination in the local land _ office, but in case of commutation the fourteen. 


ee months’ actual residence as now required by law must be shown, and the person 


- ‘commuting must be at the time a citizen of the United States: Provided, That 


7 when the person making entry dies before the offer of final proof those succeed- | 


ing to the entry must show that the entryman had complied with the law in all. 
; respects to the date of his death and that they have since complied with the daw 
in all respects, as would have been requir ed of the entryman liad he lived, except: o 


f2 ing that they are relieved from any requirement of residenee upon the land,: 
Provided further, That the entryman shall, in order to- comply with the require- 


ments of cultivation herein provided for, cultivate not less than one-sixteenth 


| of the area of his entry, beginning with the second year. of the entry, and not less | - 
than one-eighth, beginning with the third year of the entry, and until final proof, e 


‘except that in the case of entries under section six of the enlar ged-homestead 
law double the area of. cultivation herein provided shall be required,: but - the © 

| Secretary of the Interior may, upon a. satisfactory showing, under Tules. and 
— regulations prescribed by him, reduce the required area of cultivation : Provided, — 
_ That the above provision as to cultivation shal] not apply to entries under the 

act of April twenty-eighth, nineteen hundred and four, commonly known as the _ 
Kinkaid Act, or entries: under the act of June seventeenth, nineteen hundred: , 


and two, commonly known. as the reclamation act, and that the provisions of this . on 
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| | section: relative to the ‘homestead per ‘oa’ shall i paniy to. all unperfected entries | 
as well as. entries hereafter. made upon which residence is required: Provided, 
That the. Secretary of the Interior shall, within sixty days after the: passage of. 


this act, send a copy of the ‘same to each homestead entryman. of record who _ ia 


may be affected thereby, by ordinary mail to his last known address, cand any. | 
such entryman may, by giving notice within one hundred and twenty days after 


the passage of this act, ‘by. registered ‘letter to the register and receiy er of the | . a 
local land office, elect to make proof upon. his eutry under the law under which wee 


the same was made without regard to the provisions of this act.” 

a * Sec, 2207. If, at any time after the filing of the affidavit as required’ in 
. section twenty-two hundred and ninety and before the expiration of the three 
years mentioned in section twenty-two hundred and ninety-one, itis proved, 


after due notice to the settler, to the satisfaction of the register of the land office 


that the person having filed such affidavit has failed to establish residence within 


six months after the date of entry, or abandoned the land for more than six °~ ; 


months at any time, then and in that event the land so entered shall revert to 


the Government : Provided, That. the three, years’ period . of residence herein _ 


- fixed shall date from. the: time of establishing - actual permanent residence upon — 
the land: And provided. further, That where there may be climatic reasons, sick- 


Tess, Or. other: unavoidable. cause, the Commissioner of the General Land Office — 


may, in his discretion, allow the settler twelve months from the date of filing in 
_ which to commence his residence on said Jand under: such: rules and regulations. | 
as he may prescribe.” | ‘ oa . : 
: ADEROYON June 8, 1912. . 4 _ ere 


WILLIAM E. BORAH. 


Trrame-Ynan HOMESTEAD—ACT JUNE 6, 1912—Parcurn TO an | 
The failure of a. homestead. eutryman who-made entry prior to. the act, of 
June 6, 1912, ‘to elect. to. make proof under the law. under. which his entry . 

; was made, where notice was. mailed to him in. accordance with the act, — 


‘subjects bis entry to adjudication under said act, regardless of the reason : i 
that influenced him. or caused. his failure i elect 2 have. ae entry adjudi- Go ae, 


‘cated under the old law. - 


| : Cuntrvation UNDER THREE-YEAR HoMEsteAp. AcT IN Case OF FAIbvpe TO Exscr, 2. 
Respecting. the. cultivation necessary to be shown -upon. homestead entries 


made prior ‘to the act of. June 6, 1912, where, through failure to elect, the ~~ 
-eutries must be adjudicated under said act, in all cases where upon con- .__ 


sidering the whole. record the good faith of the entryman appears, the 
proof will be acceptable if it shows cultivation of at least one sixteenth 
‘of the area of the entry for one year and at least one eighth for the next 


year and each. succeeding year until final. proof, without. regard to the . / ; - 
particular year of the homestead pened in. which the cultivation of the | 


- one sixteenth was performed. 


-Seoretary F isher to H on. “William E. Borah, United States 2 Senate, ae 2 a 


| July 18, 1918. 


I have your letter of the 8th. instant in which you. ask my con- 
3 sideration of two. propositions involving construction of the three- 
year homestead act of June 6, 1912 (Public, No. 179). | 


You first raise the Gite as to the consequence. which will follow : | 


‘the failure of an entryman who had made homestead entry prior to _ 
a une 6, 1912, to elect to make e proof under the law under which his i 
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entry was made, due to the fact of failure to receive the notice mailed — 
to him by the Department, or for other reasons, and with respect 
_ thereto you put the question whether he might not proceed to prove 
up under the old law if he should have complied with the terms of i 
that law at the time of offering proof. 
Respecting: this matter, you say: | | 
I will be glad to sée a ruling. or regulation adopted by the Department upon 3 
this, and it seems to me that, both asa matter of law and as a. matter of, 
| ‘right, the failure to give ‘notice of election would not in any wise. jeopardize | 
the rights of the old parties under the law. If this is the view of the Depart- 7 
- nent, and it can be so held at this time, it will oo a great deal of fear which > 
has ‘arisen by reason of this provision. : 


The provision of law referred to reads as follower ae 
Pr ovided, That the’ Secretary of the. Interior shall, within ‘sixty igs oe 


the passage of this act, send a copy of, the same to. each. homestead entryman . 


of record who may be affected thereby, by: ordinary mail to. his last known 

| address, and any such entryman may, by giving notice within one hundred and | 
twenty days after the passage of this act, by registered letter to. the register. 
and receiver of the local land office; elect to make proof upon his entry under 
the law under which the same was made without regard -to the Prov one of. 


this act. a4 aba, oe : ae 

At the time this legislation was ponder: ines in answer to 
request from both Houses of Congress. and later during the confer- - 
ences on the bill,. I expressed the opinion that legislation along the. 
lines proposed in: my last: annual report would be more advantageous 
to the general homeseeker, and that in any event the provisions of 
the new law should not be made applicable to existing entries, except 
upon the election of the homesteader. | The bill. was modified to. meet 
certain of my suggestions, in some of which you concurred, but 1t was: 
apparently thought by those entrusted with the framing of the legis- 
lation that the advantages bestowed upon the homesteader under the 
new law were such that it would be greatly to the interest of all 
entrymen to accept its. provisions, Because thereof the Department 
was dirctted to-send a copy of the act, by ordinary mail, to each — 
homesteader, at his last. known address, and it was explicitly provided | 


as ‘that a limited privilege should be poconded to'a previous entryman to 


elect to have entry taken out of the operation of the new law. 
_- It seems to be plain under this legislation that the failure ‘of the | 
-entryman to elect, where the notice was mailed as directed, subjects” 


his entry to aaa udication: under the new law without respect to the 


reason that influenced him or caused his failure ¢ to elect, to pave his 
entry. adjudicated under the. old law. aa | : 
I think, however, the provision of new law wich ak ihe | 
| Secretary of the ince with the power, “ upon a satisfactory show- 
ing under rules and regulations prescribed by him, to reduce the re-_ 


quired area of cultivation” will permit.the Department to. prevent’ 
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any ade hardship and to bring about a substantially uniform ad- . 
ministration of the two statutes. The new law, in reducing the 
period of residence required, has at the same time attempted to estab- — 
 jish certain: safeguards to ensure bona fide and progressive cultiva- 


' tion. The requirement is “ that the entryman shall, in order to com- | 


_. ply with the requirements of cultivation herein provided for, culti- 

_ vate not less than one-sixteenth of the area of his entry, beginning 
with the second year of the entry, and not less than one-eighth, be- 
‘ginning with the third year of the entry, and until final proof.” The | 
old law required with respect to each entry proof of “ cultivating the 


same for the term of five years immediately succeeding the time of — 


filing the affidavit.” The words “the same” can refer. only to “the 
entry,” and if strictly construed would require the cultivation of the 
entire tract entered for-the entire period. of the five years. Such a 
constriction, however, would have been, in my judgment, unreason- 
able, and the language of the act has very properly been liberalized 
in its construction by the General Land Office—by: holding that the 
cultivation intended. to be required was only such cultivation-as — 
-husbandlike methods and the circumstances of the case reasonably — 
justified and permitted: It would have been a liberal construction 
of the old law to have established the general rule for which the new 
law provides—that of requiring the cultivation of at least one-six- 
teenth of the area during the second year after entry, and of at 
least one- eighth during the third year after entry. The authority. 
to require more than this. amount, where the circumstances clearly 
justified such a requirement as svidence of good faith and bona fide 
homesteading, and upon the other hand ‘the authority to accept a 
lesser area of cultivation, under general rules and regulations, en- 
ables the Department to protect public interests and at the same 
time secure the flexibility essential to wise administration. I believe 
that an even larger area could wisely have been required as a general 
rule, provided a reduction could have been permitted wherever the 
_ circumstances justified. | 
It is true that if an entryman under the old law is to be pavernnd 
by the provisions of the new law he would be required to make proof 
that he has cultivated one-sixteenth of his entry during the second. 
year and one- eighth during the third year and each succeeding year, 
unless a reduction is authorized by general rules and regulations pre- 
scribed by the Secretary of the Interior. I believe, however, that in 
adjusting the new law to the existing conditions, it i. entirely proper 


for the Secretary of the Interior to prescribe rules and regulations 


under which the substance of the new requirements will be-obtained, _ 
without insisting upon literal compliance with those requirements as 
to the precise years of the homestead period during which the culti- — 
vation was made. In other words, I can. by See reduce the | 
55736 °—vor 4112 —8 | | 
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amount of cultivation for the second or third or any- other year or — 
years, requiring no specific cultivation therein, where the proof shows 
good faith and that the required cultivation has in fact been per- 
formed, although not in the secoi.] and third years of the home- 
stead. peo Entries made under the new law should, as a general - 
rule, be held to a bona fide compliance with its requirements, both as 
to the amount and the time of cultivation; but in view of the imprac- 
ticability of applying the time requirements to entries made under 
the old law, I believe it is proper to establish a rule and“regulation 
that will secure the essential feature of substantial cultivation. This. 
would be secured where the old entryman has cultivated one-sixteenth — 
of his entry during one year and one-eighth of his entry during the 
next and succeeding years, even though the one-sixteenth was ‘not 
cultivated during the second year after his entry was made. I do 
not feel warranted in passing an entry to patent upon one year’s — 
cultivation. Therefore, the mere fact that a showing is made of 
— cultivation of ene-sishith of the land at the time of proof will not in 
itself be sufficient. I have accordingly prescribed the following rule 
to govern action on proof when the homestead entry was made prior 
_ to June 6, 1912, but, preRe eauune of hae must be cre 
under the new law: | | 4 
Respecting cultivation necessary to be shown upon such an Neniey: in all 
cases where upon cohsidering the whole record the good faith of the entryman . 
appears, the proof will be. acceptable if it shows cultivation of at least one- 
sixteenth for one year and of at least: one-eighth for the next year.and each . 
succeeding year until final proof, without regard to the particular year of the | 
homestead period in which the cultivation of the one-sixteenth was performed. 
I enclose for your information a copy of a letter of instruction this 
day addressed to the Commissioner of the General Land Office con- © 
taining certain general observations upon the new law. I believe it | 
~ will be possible to find . prope er methods of protecting all meritorious 
cases. If your attention is directed to any instances in which this is 
not being accomplished I will be greatly obliged if you will advise 


P ceatainnnapuamaanaamananel 


| RECLAMATION —SHOSHONE PROJECI—WATER SERVICE. 
Oxper. 


ee OF THE Iwrertor, 

| Washington, July 17, 1912. 
The eile of Riven 6, 1911 [39 L. D., 5387], for the Shoshone ~ 
‘Project, Wyoming, pooanding the amount ‘of water to be delivered, 
_ ishereby modified by the addition of a proviso to paragraph 4so that | 
the order shall read as follows: 
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. ‘1. The eteceone accompanying the public oe heretofore 
issued opening to irrigation lands in the Shoshone project, Wyoming, 
in pursuance of the provisions .of the Reclamation Act of June 17, 
+1902 (82 Stat., 388), provide that the amount of water to be far: 

~~ nished to be seated | in the second paragraph of each water- right appli- | 
cation is three acre-feet per acre per annum. — | 

2. In accordance with such instructions the water- right application : 

‘as executed by the water users reads as follows: 7 | 
| ~The amount: of water to be furnished hereunder shall be Pies acre- fest of 

water per. annum per acre of irrigable land as aforesaid measured at the land; 
or so much thereof as shall constitute the proportionate share per acre from the 
water supply actually available for the Jands under said project; provided that — 
, the supply furnished shall be limited to the amount of water i used 

on said irrigable iand. ged 

_ 3. Experience has demonstrated that the quantity ae water stated 

_ is in excess of the actual needs for beneficial use and that the applica- 
tion of the’said quantity of water is having a detrimental eifect upon 
_ the irrigated lands. 
4, Tt is accordingly hereby sree that the amount of water to be 
furnished hereafter shall not exceed two acre-feet of water per annum . 
per acre of irrigable land, measured at the land; or so much thereof-as 
shall constitute the proportionate share per acre fon the water supply 


actually available for the lands under said project: Provided, That 


the. supply furnished shall be limited to the amount of water 
beneficially used on said irrigable land: Provided further, That addi- 
tional water may be furnished in quantities not less than a quarter 
acre-foot per acre for the land for which the water is to be delivered 
at the rate of eighty cents per acre-foot, upon payment for such 
amount at the time of ordering the same. | 

} " Sascoae | Apawia, 

First Assistant ates 


RECLAMATION HOMESTEADS—CONTEST—ACT APRIL 30, 1912, 


Lnsreucrio Ns. 


| DEPARTMENT oF THE INTERIOR, | 
7 P. t GenrraL Lanp Orrice, 
: Ro SS - «2 * | Washington, ida 25, 1912, 
 Recisrers AND Receivers, | 
United States Land Ofiées: - : 

Sirs: Your attention is directed to the provisions of the act of a 
| Congress. approved April 30,- 1912 yee No. 1), one as- 

follows: | aa 

Be it enacted ‘by the Stauie and House of Renicaeataives: of the United 
States of America, in Congress assembled, That no qualified entryman who prior 
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to J une twenty-fifth, nineteen hundred and ten, made bona fide ceahey upon lands: 
proposed to be irrigated under the provisions of the act of June seventeenth, 
nineteen hundred’ and two, the national reclamation. law, and who established ; 
residence in. good faith upon the. lands- entered by him, shall be subject. to 
contest for failure to maintain residence or make improvements upon his land 


prior to the time when water is available for the irrigation of the lands — . 
embraced in his entry, but all such entrymen shall, within ninety days after. - 


the issuance of the public notice required by Section four of the reclamation 
act, fixing the date when water. will be available for irrigation, file in the 
local land oflice a water-right application, for the irrigable lands embraced in 
his entry, in conformity with the public notice and. approved farm unit plat 
for the township in which his entry lies, and shall. also file an affidavit that 
he has reestablished his residence on the land with the intention of maintain- _ 
ing the same for a. period | sufficient. to enable him to make final proof: — 


Provided, That no such entryman shall be entitled to have counted as part . 


of ‘the required period of residence any period of time during which he. was 
not actually upon the. said land prior to the date of the notice aforesaid, and no : 
application for the entry of said lands shall be received. until after. the expira- 
tion of the ninety days after the issuance: of notice within which the entry- 
man is hereby required to reestablish his residence and apply for water right. 
You are directed to familiarize yourselves with this law and be. 
governed by its provisions. E : 
Very peepectnally, eee ‘S. V. Provprrr, 
| . Assistant Commissioner. 
eee es we a ee 
SAMUEL Apams, | 
First Assistant Secretary. 


“LOCATION OF SOLDIERS’ ADDITIONAL RIGHTS IN ALASKA. 
- Circuzan, 


Deparment OF THE ‘Lx ertor, 
Generat Lanp OFFicn, 
Washington, D. O., Fuly $1, I 912. 


Unrrep Srares SuRVEYOR- asta) 
: AND = 
REGISTERS: AND RECEIVERS, | 7 
. Onated States Land Offices, i | 

| District of Alaska. | 
 GentieMEN: Any person. hereafter seeking to acquire title to un- 
surveyed lands in the District of Alaska by the location of rights 
- under sections 2306 and 2307, Revised Statutes (soldiers’ additional), - 
under the act of May 14, 1898 (30°Stat., 409), as amended by the act. 
of March 3 8, 1903. (82 Stat. on, ond the instructions and regula- | 
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tions of the Devaninent issued hersiader must file with the sansa , 

and receiver of the proper local office an application, i in duplicate, to. 
enter the tract, describing it by approximate latitude and longitude, 
and otherwise identifying it with as much certainty as may be with- 


out an actual survey, and accompany such application by evidence of 
_ his ownership of the additional right. The register and receiver 
_ _ will, upon receipt of. such application, note its filing, designate the 


original by the current serial number, transmit it, together with the 
proof of ownership of the right, to this office, forward the copy to 
the Chief.of Field Division, and furnish the applicant a statement 
thereof, which upon presentation to any deputy surveyor, shall con- — 
stitute his authority for executing a survey of the tract. 
The survey must be made at the expense of the applicant and no * 
. Tight will be recognized as initiated by such application unless actual : 
work on the survey. is begun within ninety days from the date the 
application is filed and. completed without. delay. The deputy 
surveyor shall certify to the field notes and plat, which must be filed _ 
_° with the Surveyor General, together with all proofs required by the | 
laws and regulations. The Surveyor General will examine the plat, 


field notes and proofs to ascertain whether the regulations have been 


complied with, and if he finds the work regular, he will forward 
papers to this ‘office for approval. —— , 
On approval of the survey by this office the Surveyor General will 


be advised thereof and directed to file a certified copy of the plat and — 


field notes with the register and receiver, who will notify the ap- 
plicant to furnish the proofs and proceed within sixty days with 
the posting and publication under the instructions heretofore issued _ 
(32 L. D., 489, 441), and that in the event of his failure to take 
action, the application will be rejected and the survey canceled. The 
register and receiver will at once mail a | copy of the notice for pup 
cation to the Chief of Field Division. — a 
The application shall be. subject to contest ois any cause affecting 


-. its validity, or for anus by oe > applicant to comply: with ne 


regulations. 

All rights under he surveys shall cease and terminate if the 
: parties in interest shall fail within six months after. date hereof to 
file with the register and receiver appropriate applications to enter, 
) accompanied by proofs of ownership of neh sought to be located on — 
| the several tracts. | : 
| | -Frep Dae : 
Sonaaonce 
» Approved: ee 

7 SAMUEL. ADAMs, 
First Assistant Seoretary. 
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| OBRITSCHKEWIT v. LONG. 
oh, Decided May 3, 1912. 
| Lave OF ABsENcE—ACT of JANUARY 28, 1910—CoNTEST. : 
. Section 2 of the act of January 28, 1910, granting. leave of Absence to home-. 
stead entrymen in certain States for a period of. three months from the 
. passage of the act, has no application to an entryman who failed to estab- _ 
lish residence within the time fixed by law and was in default long prior.” 
to the date of said act, and such section will not protect the entryman in , 
. such.case from a charge of abandonment during such. period. or 


THOMPSON, Assistant Seoretary: 
Guy W. Long appeals from a decision of the General Land Office, 
| holding for cancellation his homestead entry, made May 11, 1907, — 
for the SW. 4, Sec. 10, T. 186 N., R. 100 W., Dickinson, North Da- 
kota, upon the contest of Nick Obritschkewit, charging that: 3 


Guy W. ‘Long has not resided. upon and cultivated .said land as is by law 
required. That he has abandoned the same and has been continuously absent — 
therefrom for a period of more than six months immediately prior to the com- — 

mencement of this action. That default now exists. 


Upon the testimony taken at the hearing, the local officers found 


that claimant never in good faith established his residence upon the 


land prior to service of notice of contest, and recommended that entry 
be canceled. The General Land Office affirmed their decision and 
held the entry for cancellation. 
Claimant appeared at the time and place of hearing and moved 
to dismiss the contest for the reason that it charged abandonment for 
six months immediately prior to contest which covered, in part, a 
period for which he was granted leave of absence by the act of Janu- 
ary 28, 1910 (36 Stat., 189). | 7 

The motion was- overtuled and contestant sibittied testimony. 
' Claimant, although present at the trial, refused to testify but rested 
his defense solely. upon the sufficiency of his motion to dismiss the 
- proceeding for insufficiency- of the charge. 

The charge was general, that he had not resid ed upon and. culti- 
vated the land, as required by law. That was sufficient upon which 
to order a hearing. _ The testimony submitted in support of such. 
charge shows that claimant never established a residence upon the 
land, which, if not true, demanded from him a denial. His silence | 
and refusal to testify, in the face of such proof, may be justly con- 
strued against him as a tacit admission of the truth of the charge. | 

The additional charge that he abandoned the land and had been 
continuously absent from it for more than six months immediately 
prior to the contest. was immaterial as the first charge had been 
proven.. But the charge of abandonment for six months immedi- 
ately prior to the contest was clearly proven, as this claimant was 
not protected from proceedings under such charge by the-act of Jan- 

uary 28,1910. That act extended to May 15, 1910, the time in which | 
- homesteaders in certain named States were required to establish — 
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residence where the time in- which to estabish such residence “ ex- 
-pired or expires after December 1, 1909.” The second section of said 
act grants leave of absence to homestead entrymen in said State for 
_a-period of three months from the passage of the act. The time in 
which claimant was required to establish residence under his entry 
had expired more than two years before the passage of the act and 
he was not protected by its provisions. The second section of the 
act has no appli¢ation to an entryman who had not established resi- 
_ dence within the required time ‘and who was in default long prior 
to the date of said act. 7 
erne decision of the General ‘Land Office 3 is affirmed. 


OBRITSCHKEWIT v. LONG. 


Motion for rehearing of departmental decision of May 3, 1912, 
41 L. D., 118, denied by Assistant poy ben —— 5 1912. 


* 





HON v. MARTINAS. 
Decided May 25, 1912. 
Honresteap—Rswence AND CULTIVATION. | 

The homestead law contemplates a continuous Somplianes both a8 to residence 

. and cultivation, beginning with the date of entry. “A 
DEATH OF EENTRYMAN—CULTIVATION AND IMPROVEMENT, 

Upon the death of an entryman those upon whom the statute casts the right 
to perfect title under the entry are merely required to continue cultivation 
and improvement. of the land, so that failure to cultivate in any given year 

_ subjects the entry to contest and possible cancellation. ; 

CULTIVATION BY Wipow or Hrirs—Conrest. 

In this case the entryman died seven months after entry without residence 
upon .or cultivation of the land entered. After more than a year :had 
elapsed following ‘the death of the entryman ihe widow caused ten acres 
to be cleared and harrowed. On contest, it is held that this showing dices 
not meet the requirements of ‘the. homestead ee and cancellation is 
ordered. | ) 

| Commarea DECISIONS Cuma 

Heirs of Stevenson v. Cunningham, 82 L D., 650; -MeGeanias V. Heirs: of 

- Hayes, 33 L. D., 21; Meeboer v. Heirs of Schade. 35 L. D., 335; and Wilson | 
_%. Heirs of Smith, 37 L. D., 519, overruled, in so far as in cOngice | 7 


ADAMS, First Assistant Secretary: 

Robert L. Hon has appealed from the decision of Ree 6, 1910, 
by the Commissioner of the General Land Office, dismissing ie con- 
test and holding intact the ayee of Charles W. Martinas, made De- | 
cember 5, 1907, for the NE. 4 SE. 4 and lot 4, Sec. 30, lot 1, See. 29, 
and lots 3 and 4, Sec. 32, T. 5 = R. 4 E., B. M., Boise land district, 
Idaho. 2 

The facts of this case are as sioilows: a 
— On December 5, 1907, entry was made. About seven months later, — 
that is, on July 2,.1908, entryman died, without ever having estab- 


J 


1 
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lished any residence or performed any cultivation upon the larid: 
entered. During the five remaining months of 1908 and the sub- 
sequent ten months of 1909 no residence was established and no cul- 
tivation was done by the widow or the heirs or by anyone in her: or 
their behalf. On November 8, 1909, very nearly two years after the 
date of entry, about 10 acres of the land were. cleared and harrowed 
by parties claiming to act as the agent of entryman’s widow. . a 
In the decision of the register and receiver of May 10, 1910, hold- 
ing this entry for cancellation (which decision was uber deh 
reversed by the decision of the Commissioner of the General Land 
- Office August 6, 1910), the facts were considered and argument. 
made thereon for the sole purpose of deciding whether or not the 
widow had complied with the law as to residence and cultivation 
prior to the initiation of the contest by Hon. ‘They found that she 
had not. They insist, and rightly, that the law as to cultivation 
requires a Geottiniity of cultivation,” and admitting defendant’s 
own contention that the appropriate time for preparing this land for 
a Crop is late in the fall (thus justifying the clearing and harrowing 
done in November, 1909, above referred to), they assert that com- 
pliance with the law would require that the defendant should begin 
to prepare the land for cultivation in the fall of 1908, as being the 
cropping season next after entryman’s. death, and that a delay of 
more than one year and four months was such a failure to proceed 
with the cultivation and improvement of the land “ within a reason- 
able time” after entryman’s death as to warrant cancellation. 

In the decision of the Commissioner of the General Land Office . 
appealed from, which reversed the-aforesaid action of the register. 
and receiver, it is argued that the widow was not. required. to culti- 


. vate or improve the land in the summer or fall of 1908, entryman 


having died in July of that year, and that inasmuch as the prepara- 
tion of the land for cultivation by cledring and harrowing 10 acres — 
was begun in the fall of 1909, the appropriate time of the year for 
that locality and climate, she had complied with the requirements of 
the law. Upon the strength of this argument the register and | 
recéiver were reversed and the contest was dismissed. | 

Quite apart from the fact that this decision of the Connie 
‘clearly allows a break of an entire season in the “continuity of cul- 
tivation ” of the land; since it allows the whole calendar year of 1908 


_ to pass during the life of the entry without any residence or culti- 
_ vation whatever, and quite apart from any consideration of the tes- __ 


_ timony introduced going to show that the alleged preparation of 
_. the land for cultivation was only colorable and a pretense, not being 
such as could reasonably have been expected to lead to a crop, there 
is a certain aspect of the case not adverted to by either the register 
and receiver or the Commissioner of the General Land Office, uae 
Is, Boveri decisive. - 7 


= : . i 
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‘Section 2291 of the Revised Statutes, which states the amen -_ | 
_ of the law under which the-heirs of a deceased entryman may obtain _ 
_ patent to land entered by him, specifies that it must be proven that 


the entryman or his widow or his heirs have resided upon or culti- 


_ vated the land “ for the term of five years immediately succeeding , 


the time of filing the affidavit.” In the case under consideration the 
affidavit of entry was filed December 5,.1907, but absolutely no resi- 
~ dence or cultivation whatever was even initiated for nearly two years 


thereafter, namely, until November 8, 1909. No device of argument — 


_as to whether the fall or the spring was the appropriate cropping: | 
season can avoid the fact that this plain requirement of the statute 
had not been complied with when the contest was begun, and further- 


-.more, by no possible means could it be complied with thereafter as 


respects this entry, since at least one entire calendar year, that of 
1908, out: of the statutory term of five years “ immediately succeeding 


the. filing of the entry” had already passed without either residence ra 


or cultivation by the entryman or his widow or his heirs. 
In some cases heretofore decided, notably the Heirs of Stevenson v. _ 
‘Cunningham (32 L. D., 650), and later cases based thereon, the 
Department, in its desire to do what it believed to be justice to the 
widows or heirs of deceased. entrymen, has been led into a somewhat ~ 
liberal interpretation of the letter of the statute above quoted in 
order to meet extenuating circumstances in the cases under consid- 
eration. Here, however, the matter is entirely without complication. 
~ At the time this contest came on for hearing the plain requirements 
of the law had not been complied with, and compliance therewith 
‘was no longer possible. _ 

- The decision appealed from is therefore reversed and the entry 
will be canceled. 

The cases of Heirs of: Stevenson v. sOuncanehers (32 L D., 650). 3 
McCraney v. Heirs of Hayes (33 L. D.,21),Meeboer v. Heirs ae Schut — 


(35 L. D.. , 835), and Wilson-v. Heirs of Smith (37 L. D., 519), inso .— 


far as they are in conflict with ‘this decision, are hereby preecaied: 
[See Makemson »v. Snider’s Heirs, 22 L. . Dy 511, and Schooley. v. 
i Heirs of ieee 33 L. D., 9 AB] 


‘BEERY v. NORTHERN PACIFIC RY. CO. ET AL. 
| -Decided May 28, 1912. | 


Conrastant—PRErrRENce RigHT—PERSONAL TO CONTESTANT, 
The act of May 14, 1880, contemplates that entry by.a sueosaarai Aonteatan’: 


in exercise of the preference right accorded by that act shall be made by | 


_ contestant in his own name and for his own benefit ; and where a con- 


-testant procures the Northern Pacific Railway Company, within the Die Oo 


ence right period, to make selection of the land under the act of July 1 
. 1898, for his benefit, in attempted exercise of his preference right, ich 
selection is not a valid exercise of the right accorded by the act of 1880" | 

and will not defeat a prior adverse application to enter the land. | | 
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; bans, First Assistant Secretary: 7 | | | 

The Northern Pacific Railway Company and Edward B. Moon, 
ane it, have appealed from a decision of the Commissioner of the | 
General Tand Office, dated May 20, aie holding for cancellation 
the company’s selection of the SE. 4, Sec. 20, = 26 5. kh, 31 E,, 
W. M., Burns, Oregon,'land district, 

April 27, 1907, homestead entry was made for the spoveleseribed! 
land by Emil D. Dahne, and as the result of'a contest filed there- 


against June 17, 1909, by Edward B. Moon, the entry was canceled 


August 4,.1910, with instructions by the Commissioner of the Gen- 
eral Land Office to notify Moon of his preference right to enter the 
land. Notice thereof was given to Moon’s attorney but not to Moon - | 


personally, and on September 10, 1910, the Northern Pacific Railway — 


Company filed its selection ihevetor andes the provisions of the act 
of July 1, 1898 (30 Stat., 597), as extended by the act of May 17, 
1906 (34 Stat., 197). This. filing is alleged to have been made on 
behalf of | Moon and in the exercise of his preference right. On 
August 17, 1910, during the preference right period and before the 
attempted exercise thereof Laura A. Beery applied to enter the land 
under the desert-land laws, her application being suspended by the 


local land officers to await the expiration of Moon’ S Drererence right 


period. 
September 10, 1910, the local office seectad Beery’s application 

because of said selection by the Northern Pacific Railway Company, — 

but on the appeal of Beery, the Commissioner of the General Land ~ 

Office, May 20, 1911, reversed the action of the local officers and 

directed that Beery’s ‘application be allowed. » : 
. Section 2 of the act of May 14, 1880 (21 Stat., , 140), pr ovis that: 


In all cases ‘where any person has contested, paid the land office fees, and ' 
procured the cancellation of any preemption, homestead, or timber-culture entry, . 
he shall be notified by the register of the land office of the district in which 
such land: is situated of such cancellation, and shall be allowed thircy days , 
from date of such notice to enter said lands, 


The act of July 1, 1898, supra, was passed for the purpose of 
adjusting pending, controversies between the railway company and 
adverse claimants to the lands within its grant existing on January 1, 
1898. It provided that the company should, in return for the surren- 
der of its claim to such lands. within its grant, be accorded the right 
to select— 4 


an equal quantity of public Jand, surveyed or mnvarveyed. not mineral or re- 
served, not valuable for stone, iron, coal, and free from valid adverse claim, 
or not occupied by settlers at the time of such selection, situated within any 


State or Territory into which such railroad grant extends, and patent shall — 


issue for the land so selected as though it had been originally granted. 


Tt is clear from the language of the act of May 14, 1880, supra, 
and this a aad ‘has conmietengy held, that the preference right 
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secured by the successful contestant is not assignable or transferable, - 
but must be exercised’ personally. within the time prescribed in the 
statute. It was designed to ‘secure the aid of individuals in ascer- 
taining the existence of and clearing the records from, invalid en-— 
tries or those upon which the entrymen were failing to. comply with: 
the requirements of the laws under which tnitinted: To encourage 


this assistance and expenditure by individuals, the act accorded them 


the preference:right of entry in the event of the cancellation.of the 


contested claim.. It was not intended that the benefits derived from 


such an operation should be shared, either in whole or in: part, by 


others, and evidently contemplated ad intended that the entry made | 


by ihe successful contestant should be for his exclusive benefit. To 
attain this end it is necessary that the entry should be made in his 

name and that patent should issue thereupon to him. The law did — 
not provide either expressly or by implication that this preference 
_ right could be exercised either directly or indirectly by another, even 
though the third person had obligated himself after obtaining pat- 
ent for the land to convey the title thereto, in whole or in part, to 
the successful contestant. The statute contemplated a personal pro- - 
ceeding and a personal reward. | 

The act of July 1, 1898, supra, extended a lieu or indemnity phe 

to the railway company upon condition that it surrender its title to 
certain tracts within the limits of its original erant. The lieu selec- 
tions are required to be made in the name of the company and to be 
patented to it as though the land “had been originally granted.” 
In other words, the selections stand upon the records ofthe Jand 
department and -the patents issue in the name of the railway com- 
- pany. While the lands so selected and patented may be transferred 
by the railway company, the law in question does not recognize the 
right of selection as an assignable one. The latter is made for the 
benefit, primarily at least, of the railway company and in partial 
entiation of:its grant. To treat, therefore, the selection in the. 
case at-bar as the exercise of the preference right of contestant 
Moon, is to accord the benefit of the act of 1880, and of Moon’s 
efforts in the contest, in whole or in part, to the railway company, an 


end not contemplated or authorized by said act of 1880. The selec- | 


tion must be regarded and treated as one made by the company and 
for its benefit, and not as an entry by contestant Moon. Treated as — 
_ such, it is subsequent and inferior to the claim of Beery asserted to | 
the aa under the desert-land laws prior to the filing of the selec- 
tion, which desert-land filing was received subject to, and which. 


- could only be defeated by, the exercise of his eee right to. 


enter by contestant Moon. The act of 1880 does not prescribe the | 
_ kind of entry which a successful contestant may make in the exercise 
| of his oe right, but it oy contemplates and peau oan 
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it anal be his: filing and for his benefit, and not that third sarees 
 ghall reap, either in whole or in part, the fruits of the privilege ex- . 
_ tended by the law to the contestant personally. . | 7 
_. The. decision of the Commissioner of the General Land Office is 
accordingly affirmed, and the railway company’s selection canceled. 
_It-is noted that the filing by the Northern Pacific Railway Com- 
“pany, alleged to have been made in the exercise of Moon’s preference 
‘right, was not made within thirty days from date of notice-of can-.— 
“cellation to Moon’s attorney, but in view of the conclusion above 
peapee) it 1s unnecessary to Turther consider this a aca of the case. 


- BEERY v. NORTHERN PACIFIC RY. Co. 
| Motion for rehearing of departmental decision of May 28, 1912, 
41-1, D., 121, denied by First Assistant od, saan August 
27, 1912. 





| -TRacy v. —— SAE Oe 
| ; ‘Decided May 29,1912 | : 
» PRACTICE—-NOTICE—SERVICE BY REGISTERED LETTER. | | 
Where notice of a contest is sent by registered mail, proof of delivery of the 
registered letter. containing the notice to the agent of the addressee, author- 
ized by him, in writing, to receive it, is a compliance with the requirement 
of Rule 7 of the Rules of Practice that service of notice in such case must | 
be evidenced by the post- office registry return receipt, “ showing personal” 
. delivery to. the party to whom the Same is. directed. es , a. 
Tuompson, Assistant Secretary: > 
Homestead entry was made March 25, 1911, és Millard F.J ehison : 
for the 8S. 4, S. 4 N. 4, NE. 4+ NE. 4, and NW. 4 1 NW. 4,. Sec. 26, 
T. 16 N., R. 57 W., North Platte, Nebraska, land. aise: . 
Tracy, filed contest affidavit Juné 2, 1911, charging that at the date ~ 
of entry. the claimant was not qualified to make the same for the 
reason that he owned more than one hundred and sixty acres.of land 
and that the entry was made for the fraudulent purpose of specu- 


lating with and selling his. relinquishment and not in Z0od ae to 


secure a home for himself. - 


_* - Notice of contest issued ie 14, 1911, fae it ig shown that a a copy 
thereof was sent to the defendant June 24, 1911, by registered mail, 


to his address of record, Schuyler, Nebraska. On August 5, 1911, 
the local officers reported to the General Land Office that “ claimant * 
is In default for plea or answer ” and. recommended the cancellation 


: _ of the entry. 


On August 14, 1911, J ohnson filed in rth loéal fics his affidavit, 
in which he states that his residence and_ post-office address are — 
Schuyler, Nebraska; that in the month of May, 1911, he left Schuyler 
and. was absent. cael August 13,1911. He further states that— ~ 


. during the month of June, 1911, registered letter, containing notice of contest: : 


in this contest was received by the ‘Schuyler. post-office, and that immediately 
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thereafter Mrs. Anna Gardner of said city sent an order to claimant at Benton- 
’ ville, Arkansas, on the Postmaster at Schuyler for said letter ; that said order 
was received by claimant and duly signed and returned to said Mrs. Gardner, 
who receipted for and received the said letter? that said Mrs. Gardner there- — 
upen inclosed said letter containing said notice, and forwarded same by ordinary 
mail to’ claimant at Bentonville, Arkansas; that claimant was absent : from 
Bentonville, traveling at different places and did. not receive his mail therefrom 
ner return thereto until said August 10th. 

There is no evidence of service of this aftdavit on the eer rer ans 
The General Land’ Office, in a decision of August, 81, 1911, held 
that— | 
As the registered letter containing the notice was not delivered to’ Johnson | 
personally by the postmaster at Schuyler and he failed. to receive the notice. 
until a later day, it must be held that he was not bound by his failure to answer 
within the time limited, under the- provisions of Rules 7 and 14 of Practice, a 
In view of the denial made to the charges in the contest affidavit, the case is 
. hereby remanded with instructions to set a day for hearing. 
From this decision the contestant has appealed to the Department. 
The Rules of Practice (rule 7 ) provide for the service of notice — 
of contest by registered mail, and require that when so served “ proof 
thereof must be accompanied by post-office registry return receipt, | 
| showing personal delivery to the party to whom the same is directed.” 
Such return receipt has been filed, dated July 1, 1911, and signed 
_ M. F. Johnson, Mrs. Anna Gardner,” and also the receipt of the 
postmaster at Kimball, se for this letter, for ee ian on 
June 04,1911. 


The regulations of the Post Office Depavinieai (Official Postal 
Guide, Section 204) provide that the sender of registered mail may 
restrict its delivery by endorsement thereon and that— : 


Registered mail the delivery of which has not been restricted by the sender 
or addressee may be delivered to von @ person: Ed at by the addressee 


—_ to receive it. 


_ Tt appears from the se ahs as. well AS Tae the adinissions of the 
-contestee, that the rule of this Department governing the issue of 
the notice of contest and the regulations of the Post Office Depart- 
ment, relative to the delivery of the same to the contestee, were 
fully complied with and it follows that the delivery of the regis- 
tered letter to J ohnson’s agent, authorized by him, in writing, to 
receive it, must be regarded as the personal service contemplated’ by 
the rule of practice. eee 7 
Adherence to law and the rules of otictice is necessary oA avoid confusion in 


the hearing of causes and for the 2 pEorpelten of the rights of parties. McKann V. 
. Hatten (11 L. D., 75)... 


. The aan of the General Tana Ofice acid be eres on the . 
record as it then stood, on the ground that said office has the power to _ 
relieve the entryman from the effects of his default on a showing’ that 
his failure to answer was the result of mistake, inadvertence, sur-. 
| prise or - excusable neglect. _ Si appears, however, from the affidavits 
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of two witnesses, filed with the appeal, that Johnson was In Benton: 
ville, stopping at a hotel kept by ons of the witnesses, “off and on, 
every few days,” during the period between July 1 and August 6, 

1911. Copies of these affidavits were served on Johnson, to ‘wich 
he has made no answer. It seems probable, therefore, that he actu- 
ally received the notice of contest soon after it was forwarded to him 
by Mrs. Gardner, or that if he did not, such failure was due solely 
to his own inattention, which, under the circumstances, was inex- 


_ cusable and does not afford a sufficient basis for setting aside the 


default heretofore entered in the case. 
On the failure-of the entryman to serve and file answer to the 


contest charges, the local officers were justified in recommending 


the cancellation of the entry, as. provdee in rule 14. of Rules of 
Practice. 

The decision appealed from i is hereby reversed and the cntry will. 
be canceled. | 


ae . 


eee nauameremmemenereses’ 


THACY v. J OHNSON, 


On motion far rehearing, the departmental decision of May 29, 
1912, 41 L. D., 124, was adhered to by Assistant Secretary Laylin, 
- August 28, 1912; “but in view of the additional showing made by 
affidavits filed on behalf of both parties, the case was remanded to 
the General. Land Otfice with direction that “ee be ordered. 


TRACY v. d OHNSON. 


Petition for exercise of supervisory power to review departmental - 
decision of August 28, 1912, supra, denied Assistant erretany | 
pe pane 19, 1912. | | 


WILLARD S. CARNS, 
| Decided June 1, 1912, 
ApprtonAL iGo BEOaeN 6, Act oF Marcu 2, 1889—KinK arp Act. 

The provisions of section 6 of the act. of March 2, 1889, authorizing additional 
homestead entries, apply only to ordinary homestead entries of less than — 
160 acres, and have no reference whatever to entries made under the pro- 
visions of the Kinkaid Act, ne entries in certain ee not to 
exceed 640 acres. | + , 


Avams, First Assistant ene , | | | 

Willard. S. Carns has appealed to the Department from the de-- 
cision of the Commissioner of the General Land Office, of July 10, 
1911, reversing the action of the local officers and holding for cancel- 
lation his homestead entry 012623, made October 31, 1910, for the 
- SE. 4 NE. 4, Sec. 4, T. 33 N., R. 45 W.; ENHANCE Nebraska, land 
district, on the contest of ‘Louis H. Abold. . 
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The contest affidavit was filed January ON, 1911, charging that : 
' Willard S. Carns, prior to entering the above land had wholly exhausted el 
. ee right by entering the SW. 4 of NE. 3, SE. i of SW. 4 and W. 3 | 
SH. + of Section 33, town. 34, Range 45. Patent dated Sept. 26, 1902, and By 
entering Noy. oe 1904, No. 9151, Serial: 05855 for S. 3 SW. 4, NE. 4 SW. i, 
SH, + of NW. 7 ew. 2 Of Ne 4 of Sec. 28, SH. 4 of SE. } of Sec. 29, E. $ NEL 4 
of Sec. ‘B82 a Ny, % NW. 4 of Sec. 33, Town, 84, R. 45. Proof submitted and 
made in July 1910, none of the above entries being contiguous. | 
It was admitted atthe hearing before the local officers that con- 
testee had made two former entries and made final proof therefor 
-and received final certificates, as charged in the contest affidavit; 
that such former entries aggregate 560 acres of land, and that aye | 
entry under contest contained but 40 acres. No. testimony was 
submitted. | : | | 
‘The sole question. presented upon this appeal is as to whether or 
not the provisions of section 6 of act of March 2, 1889 (25 Stat., 854), 
permitted contestee to make this second additional entry for: 40 
acres, as the total amount of the land entered by him with this — 
entry only amounts to 600 acres, -The provisions of said section 6 
of the act of March 2, 1889, apply only to homestead entries of less 
than 160 acres of iad. and have no reference whatever to entries 
made under the provisions of the so-called Kinkaid Act, allowing 
entries in certain territory not to exceed 640 acres. | 
It follows that the second additional entry. made by contestee must | 
be canceled and the decision appealed from is affirmed. 





j OHN WAHE. 
. Decided June 6, 1912. . 
Rosssun InpIan LANDS—PRICE OF Lanp—Act or Marcu 2,1907. , a 
Where by mistake in description a tract of land not intended to be taken. 
was included in a homestead entry of Rosebud Indian lands, opened to 
disposition by the act of March 2, 1907, and the’entry was later amended 
by elimination.of such tract, such erroneous entry will not be considered as 
fixing the price of the eliminated tract, so far as a subsequent entryman 
thereof is concerned; and in determining the price to be charged a subse- 
quent entryman, under the graduated scale provided by said act of March 
2, 1907, the period during which the land was erroneously embraced in 
the first entry should be eliminated from calculation and not considered, 
- and-the price fixed. by adding together the period between the date of 
opening and the date of the first entry and the period between the date | 
of the cancellation: of that entry as to the tract in question and the date of 
_. the later entry. | 


THomPson, Assistant Secretary: - | 
John Wahe has appealed from decision of J uly 18, 1911, ee the 
Commissioner of the General Land Office, requiring additional pay-- 


ment of $3.50 per acre upon 80 acres of the lands embraced in his — 


| homestead entry, made October 16, 1909, for the W. 4 SW. 4; Sec. 
12, and E. 3.SE, 4, Sec. 11, T, 95 N., R. 76 W., 5th P. M., Gregory, | 
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‘South. Dakota, land district, being a portion of the ceded Rosebud 
Indian lands opened to settlement and entry by the act of Congress 
approved March 2, 1907 (34 Stat., 1230). 
The SE. 4-SE. 1, Sec. 11, and this SW. 4 SW. i, ae 12, of said 
township, being the south 80 acres of Wahe’s entry, was formerly 
embraced in a homestead entry of John Hofeldt, which was made 
April 14, 1909, and subsequently amended to embrace other lands — 
as the. said entryman had made a mistake in. the description of the 


_’ lands he originally intended to enter. The ‘amendment was author- 


- ized by the Commissioner’s letter of August 14, 1909, and was ap- 
_ parently changed of record at the local land office August 18, 1909. 
| Wahe was permitted to make his said entry at the price ce $9.50 
per acre. April 22, 1911, he submitted commutation proof and made ~ 
- final payment at, the said rate of $2. 50 per’ acre for the entire 160 
acres. 

The said act under which de lands: were opened reads, in part, 
as follows: a | 

That the price of said ands entered as - homesteads under the provisions of 


this act shall be as follows: Upon all land entered or filed upon within three 
months after the same shall be opened for settlement and: entry, six dollars 


_ per acre, and upon all land entered or filed upon after the expiration of three 


months and within six months after the same shall have been opened for settle- 
ment and entry four dollars and fifty cents per acre; after the expiration of. 
six months after the same shall have.been opened for settlement and entry the 
price shall be two dollars and fifty cents per acre. *' * #® Jn case any 
, entryman fails to make the annual payments, or any of them, promptly when — 
~ due, all rights in and to the land covered by his entry shall cease, and any pay- 
ments theretofore made shall be forfeited and the entry canceled, and the 
lands shall be reoffered for sale and entry,- under the provisions of. the gical 
stead law, at the same price that it was first entered. 


The lands were first opened to entry under. the ads act on April | 
- 1,1909. See instructions of August 25, 1908 (37 L. D., 124), as modi- 
| fied by instructions of January 12, 1909 (87 L. D. 393). The object - 
of graduating the price according to the period “OF time the lands 
_ should remain untaken was to more nearly equalize the price with 
reference to the value, it being assumed that the better lands would. 
be first selected. This would naturally happen in the absence of | 
mistakes by entrymen making the first selections. But where an 
applicant selected a tract properly considered of the first class, and. | 
by mistake a wrong description. as to numbers was placed in the 
papers, and he was afterward allowed to amend his entry to embrace 
~ other tracts, it can not be said that such an entry in the least degree 
indicates that the land as first embraced in the entry was land of the 
first class. Such is this case. Hofeldt- was permitted. to amend his 
_ entry because he had made a mistake in description. He stated in his. 
application to amend that the land embraced in his entry, as originally 
uate was of very poor quality and not worth si per acre. There- 
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fore, said entry should not' be considered as fixing the price of the — 
land. But such entry, while of record, prevented entry of the land | 
by other parties, and therefore the time should not be considered © 
as running during the period the land was thus erroneously embraced _ 
in that entry. Said period should simply be eliminated from calcu- 
lation and not considered in fixing the price. That entry segregated 
the land from other entry from April 14, 1909, to August 18, 1909. _ 
_ Eliminating this period, the land had heen subject to entry two- 
months and: twelve days when Wahe made entry. This still leaves 


the land within the first- period, as it- had been subject to entry for . _ 


less than three months. Therefore, the proper price of said 80 acres 
was $6 per acre at the time Wahe made entry thereof. This he should 


be required to pay, if he desires to retain said land. The additional _ 


amount due is $3.50 per acre for 80 acres. However, inasmuch as 
the allowance of his entry as to the said 80 acres was erroneous, he ~ 
may relinquish the entire entry, or that portion erroneonely, allowed 
at $2.50 per acre, and apply for repayment. 

The decision appealed from is affirmed. — 

This decision is in lieu of one prepared i in this case under date of 
May 29, i912, but not promulgated. 





J OHN. WAHE. 


Motion for mia of departmental ana of June 6, 1912, 
41 L. D., 127, denied ey. First Assistant een ee Angust 7 %, 
1912, 


TIMOTHY MAHONEY. 
. - Decided JUNE 7%, 1912. 
ADJOINING FARM ENTRy—SoLprErs’ ADDITIONAL RicHT. 

The making of an adjoining farm. entry for an amount of land which added 
to the original farm aggregates 160. acres exhausts the homestead right ; 
and such an entry ean not be made the basis for a soldiers’ additional 

| entry of other lands. : 
Contrary DECISIONS OVERRULED. | : 

‘Eri P. Sweet, 2 C. L. O., 18, and John R. Nickel, 9 L. D., 888, overruled, a 

ADAMS, First Assistant Secretary: - 
November 9, 1910, Timothy Mahoney filed his sities to sien | 
under section 2307, Revised Statutes, as panty of Mary. Chapel, 
Meer of Ezekiel Chapel: Jr., the SW. 4-NW. 4, Sec. 35, T. 37 N., 
R. 79 W. (40 acres), Douglas, Woop: land district. a decision | 
dated June 20, 1911, the Commissioner of the General Land Office 
held the peidence of posting and publication to be defective and re- 
quired republication and reposting in compliance with paragraph ae 
of the circular of February 21, 1908 (36 L. D., 278). No objection 
is made by the applicant to this requirement. The Commissioner of 
the General Land Office, however, ue recited that as the claim i 1s 
55736° —VOL. 41—12—-9 
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baced on the military service of Chapel and upon Renesad Bee ~ 


No. 544, made at Stevens Point, Wisconsin, by said Chapel, March 5, — 
1868, for the SW. 4 SE. 4, Sec 12, T. 15 N., RB. 9 E., as an adjoining 
- farm, but no evidence’ as to the description of the re or the owner- 

ship of the original farm was submitted with said entry or furnished. 


in response to call by the General Land Office of December 17, 1868, ai 
_ the entry which was canceled March 22, 1876, for failure to submit 
proof within the statutory period can not be considered as a legal - 


basis. for the right claimed until satisfactory evidence as to. the de- 
scription, area, and ownership of said. original farm is submitted. 
_ From this requirement applicant has appealed to. the Department. 

- Appellant contends that the requirement is in effect a ruling that 


Vator the adjoining farm can be accepted-as a basis for the addi- - 


tional application, evidence must be submitted which is equivalent to 
final proof on the adjoining farm entry used as a basis. This conten- 
tion is incorrect, as the requirement was only to the effect that proof 
should be submitted which will show that the adjoining farm entry 
was made by one having the qualifications prescribed by statute. 
The decisions cited by appellant as to the segregative effect of an 
existing uncanceled entry are not applicable to and do not control 
the question at issue here. Therefore, if an adjoining farm home- 
stead entry could be made the basis of a soldiers’ additional right, 

the decision of the Commissioner is correct. However, another, and 
- more vital, objection to the allowance of the application, is present. 

- Section 2089, Revised Statutes, authorizing and permitting home- 
‘stead entries upon public lands of the United States and limiting the 
area which may be entered to one quarter section or a less , 
of land, concludes by providing that—_ 

Every person owning and residing on land may, under the provisions of this 
section, enter other land lying contiguous to his land which shali not, with the: 
land ‘so already owned and ‘occupied, exceed in the aEerceere one hundred and ~- 
sixty acres, 

‘In such cases cane upon and cultivation of the animal tas 
for five years is treated as the equivalent of residence on and cultiva- 
tion of the adjoining farm entry. Such an entry is not allowed to 
be made by one who has had the benefit: of the general homestead law, 
even though for less than 160 acres. The purpose and intent of the 
_ provision as appears from the language used and from the remainder 
_ of the section, is to permit the owner of a tract of private land upon 

which he is residing to exercise the homestead right by entering 
- contiguous public lands, and in order that such an entryman may not — 


exceed the limit imposed by the preceding part of the section upon — 


one who makes an original homestead entry, the area which may be | 
acquired’ through an adjoining farm homestead entry is limited to 
that which shall, with the adjoining land already owned and occu- 
pied, not exceed 160 acres. The difference between the maximum 


¥ = 
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area seuciels by one » who enters mabe lands under the first clause — 
of section 2289 and securable by one who enters under the adjoining | 
_ farm clause is made up to the latter by the provision which permits 
him to acquire title to the adjoining public land without removing 
from his original farm. He is not. required to exercise and exhaust. 
his homestead right by the entry of adjoining land but may, if other-— 


wise qualified and through compliance with the general provisions | Sead 


of the homestead law as to settlement, residence upon, and cultivation 
of the land entered, acquire title to the full area granted by said law, — 
_ but if he elects to take 3 in lieu thereof the benefits accorded by the . 
last clause of section 2289, viz, sufficient vacant land adjoining his 
original farm to make up the full 160 acres without the necessity of 


removing from his original farm, residence upon or cultivation and — | 
__. improvement of the area embraced in the adjoining farm entry, he,as 


above indicated, exhausts his homestead right, and such an entry can. 


not be made the basis of a soldiers’ additional entry for other lands, 
for it is in itself the equivalent of an ordinary homestead of 160 acres. 


It appears from the record that in addition to the alleged 40-acre | 


right presented as a basis in this case, Mary Chapel has also assigned a 


two other 40-acre alleged additional rights, based upon said adjoin- 
ing farm entry, and that applications to locate the same upon public” 
laude have been made. _ | 
_ In a case similar in principle the Cie of: the General 

Land Office held, December 10, 1874 (1 C. L. O., 163), that. one Sweet, 
who had made an adjoining farm homestead entry of 80 acres, con-. 
tiguous to an 80-acre tract of land owned by him, had exhausted his | 
‘homestead right by acquiring, with his original. farm, 160 acres and — 


~~ ‘could not be permitted to make a soldiers’ additional entry for other 


lands. On appeal this decision was reversed by the Secretary of the 
Interior February 27, 1875 (2 C. L. O., 18), and the latter decision 


4 was referred to and. coneurred in in abe case of John R. Nickel (9 


L: D., 388). Neither of the departmental decisions mentioned con- — 
~ tains a full discussion of the laws applicable, nor does the reasoning, 
in my opinion, justify, the conclusion reached. For the reasons here- - 
 inbefore set forth and those concisely stated in the opinion of the. 

Commisioner first cited, I am convinced that an adjoining farm 
entry such as that hereinbefore described exhausts the homestead - 
right and can not be made the basis of a soldiers’ additional home-_ 
| oa right. ‘The decisions reported in 2. C. L. O., ‘18, and 9 L. D 
888, will be no longer followed. —_ 
In the case at bar there is no evidence as to the area ae the original 
farm made the basis for Chapel’s Wisconsin entry. If it contained : 
-an area of 120 acres, he exhausted his right by the adjoining farm 
entry” for 40 acres of public land, thereby securing a farm of 160 
acres in area, the full limit allowable, under the provisions of said 
section 2289, a : 
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‘The decision of the Ca ons is affirmed aa attention eed 
be given to the other rights assigned by Mary Chapel and based. upon 
| the adj oining farm homestead here under consideration. — , | 


mere, 


‘LENERTZ. v. PARS ONS. 


. Decided June: 7, 1912. 
Cie ere AND APACHE INDIAN LiANDS—TIMBER AND STONE ENTRY. 
Lands ceded to the United States by the Comanche, Kiowa, and Apache. tribes 
of Indians, and, by the act of June 6, 1900, made subject to disposal under. 
the general provisions of the homestead, town- site, and re: laws, ure not 
subject to disposal under the timber and stone act. © : 
RELINQUISHMENT OF Portion oF A LecaL SUBDIVISION, IN HoMESTEAD JENTRY. 
_ Relinquishment of a homestead entry as to a part of a forty-acre. legal subdivi- 
- sion, on the ground that it is mineral in character, will not. be accepted 
unless the mineral character of the tract sought to be relinquished is shown 


to bave been established in accordance with the requirements of para- — 


oie graph Ce) of section aT of the sea moyung regulations of March 20, 
1909, | | | 


| ee First Assistant pgepetieae 
This case is before the Department on ‘the seoel of J shin B. 
Lenertz from the decision of the Commissioner of tlie General Land 


Office of November 10, 1909, requiring him to show cause why his 


timber and stone entry, No. oB108s made March 6, 1909, for the 
W. 4 NW. 4 SE. ¢ and W. $ SW. 4 SE. 4, Sec. 18, T. 4.N., R. 17 W., 
I. M., Lawton, Oklahoma, should not be canceled because errone- 
ously dltowed. 

_ Jt appears from the record that. on Nowaibes 29, 1901, James A. 
_ Parsons made homestead entry, No. 7242 (serial 02589), 16x the SE. 4, | 
Sec. 18, T. 4 N., R. 17 W., I. M., upon which he offered final proof 
June 1, 1908; that on June 4, 1908, John B. Lenertz filed in the local 
office a corroborated affidavit of contest, in which he alleged that he 
_ had, on February 15, 1907, located a placer mining claim, valuable 
for building stone, en as the Gray Granite, No. 1, embracing the _ 
W. £ NW. 4 SE. 4, Sec. 18, T. 4 N., R. 17 W., neues of which had 
ac duly filed ie erste anid that the tract is unfitted and unsuit- 
able for agricultural purposes, and is solely valuable for building | 
stone found thereon; that on August 10, 1908, the local officers dis- - 
missed the protest, oo the reason that the chatge was not sufficient 
‘upon ‘which to order a hearing; that on August 21, 1908, the pro- — 
testant filed an appeal. It further appears that on November 20, 
1908, the homesteader filed a relinquishment for the NE. 4 SE. 4 asad 
W. 2 W. 4 SE. 4, Sec. 18, T. 4 N., R. 17 W.; that on the same date 


- final. certificate was feeged: for fie SE. 4 SE. 4,BE.48W. 4 SE. 4, °— 


and E. 4 NW. 4 SE. a of said section 18: that of ‘the bracts relin- 
quished the NE, + SE. } was entered on March 19, 1909, by Henry A. 
. ay as a homestead, and that on December 1, 1908, J ohn B. site 
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"3 filed aber and stone sworn statement for the W. 4 NW. 1 SE. 4 and 


W. 2 SW. 4 SE. 4, Sec. 18, T. 4 N., R. 17 W., upon which, after the ~ 
submission of proof, final certificate, No. 03101, was ‘sured March 6, | 


—. 1909. 


| November: 10, 1909, hs Coane rendered fis decisics hold- 
ing that there is no authority for the allowance of an entry under 
_ the homestead or timber and stone laws for a portion of a 40-acre 


legal subdivision except where the remaining portion is embraced in - 


a valid mining claim, and that: it was error on. the part of the local 
officers to have accepted the homesteader’s relinquishment for the 
| ‘fractional portion described as the W.4W. 4 4 SE. $ of said section 18 
_ without a hearing to determine the. anneyl character of the land, 
and accordingly reinstated said. homestead entry as to the W. 4 
SE. 4, allowed the timber and stone claimant to show cause why hee | 
entry should not be canceled, and ordered a hearing to determine the 
character of the land iivolvcn: | 
May 15, 1911, the local. officers specie that a a was: had 
under the cules of November 10, 1909, at which both parties appeared 
in person | and by attorneys an submitted testimony, and that. a de-. 
cision upon the record of such iets had been Tendered but had 
not been served. | 
The lands involved: herein are a ~ part of the tract ceded by the 
Comanche, Kiowa, and. Apache tribes of Indians, the disposal of 


- which was provided for by the act of June 6, 1900 (31 Stat., 622, ona 


676), in the following terms : 


That the lands acquired by this. a oreaniene | shall be opened to settlement. i 
proclamation of the President within six months after allotments are made 
and be disposed of under. the ee ‘Provisions of the homestead and townsite 
laws of the ore States.” me oe et 

Ss ee tae Ser > oe ae Se 

That should. any of said lands allotted to said Indians, or opened to settle- 
Ment under this act, contain valuable mineral deposits, such mineral deposits 
shall be open to location and entry, under the existing mining laws of the © 
United States, upon the passage of this act, and the mineral | laws of- the 
_ United States are hereby extended over. ‘said lands. | 


The Department, in the case of W. D. Fase oa is L. D., - 453), | 
cited in the case of Lenertz v. Malloy (36 L. D., 170), eormmicntng | 
upon the act of June 20, 1890 (26 Stat., 169), which provided that 


certain withdrawn Jands in Minnesota and Wisconsin should be re- 


stored to the public domain “and “ be subject. to homestead entry - 
only,” held that. such language was entirely free from ambiguity, : 
left no room for construction, and clearly indicated that it was the | 
intention of Congress to aes the land subject to entry under the 
homestead law only, and: thereupon decided’ that the portion of | 
those lands therein ‘involved was not subject to sale as an isolated 
tract, nor to entry as timber or stone land. The meaning of the. 
| language eapleyed in the act of June .6, 1900, ae appeats to be" 
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equally clear, and it follows that the jana here involved i is not subj ect | 
“to disposal under the timber and stone act. 7 . 

_ There is nothing in the record to show that the procedure: cequaed 
by: paragraph (c) of section 387 of the regulations of March 29, 1909 _ 
(37 L. D., 757, 764), was followed. It would therefore appear that 
it was oor on the. part of the local officers to accept a relinquish-_ 
_ ment for the fractional portions described. 

For the reasons stated the decision appealed from is affirmed. 

The local officers should now be directed to. serve notices of their — 
decision, rendered upon the record of the hearing as to the mineral 


character of.the land, and to thereafter ee in the regular way. 


eed 


: JOHN AULD. 
_ Decided June” 11, 1912. 


: _Abprtiowar Hwrey Unper ENLARGED Homesrmap Act. : 
_A homestead entry upon which final proof was not submitted within the 
- period fixed therefor by statute can not, after the expiration of such period, 
be made the basis: for an additional entry under ‘section 3. of the act of 
February 19; 1909. 1 ted ; 


| 


Avams, First Assistant Secretary: 

Commissioner of the General Land Office, holding for cancellation 

_ his homestead entry made October 1, 1909, for the SE. } SW. 4, SE. 4 
‘SE. 4, Sec. 8, and W. 4 SW. 4, Sec. 9, a. 32 N., R. WE, M. M, now 


a within the Havre, Montana, land district, 


Said entry was ‘made under section 8 of the enlarged hemeiean act 
of February 19, 1909 (35 Stat., 639), as additional to original home- 
stead ony ade May 27, 1902, for SW. } NE 4, W. 4 SE 4, NE. 4 
SW. 4, Sec. 8 of said township. On February 23, 1910, the saint 
submitted final proof covering both entries and final certificate issued — 
thereon. | 

‘The statutory life of the original sibey: had copied prior to a 
‘making of the additional entry, and the Commissioner tererore held 
_ that the said additional entry was unauthorized. 

_ Section 3 of the said enlarged homestead act reads as follows: 

That any homestead entryman of lands of the character herein described, 
| upon which final proof has not been made, shall have the right. to enter. public 
_jands, subject to the provisions of this act, contiguous to his former entry which 
shall not, together. with the original entry, exceed three hundred and twenty 
acres, and residence upon and cultivation of the original entry shall be deemed. 
as residence upon and cultivation of the additional entry. 


"Tt will be observed that said section makes no provision for allows | 
ance of any entry under said act as additional to a former entry upon: 
which proof has been offered. It is not conceivable that a right to. 
- make such additional entry could be gained by deferring the making 
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of final acon on an original entry beyond the fixed. legal sation: | 
period. If proof be made upon the original entry, or if the statutory 
period within which such proof is required by law to be made expires 
prior to the making of additional entry, then the right granted by 

~ section 3 has lapsed and is of no avail. To hold otherwise would 
permit circumvention of the law and would ge a right clearly not 
- intended in the act.. 
In certain cases where final BrOOe hae. not been offered within the 
statutory period, the circumstances may justify submission of same — 
to the Board of Equitable Adjudication for consideration, but this is 
an equitable remedy and not a legal right. ‘Such cases are to be de- | 
termined upon principles of equity and allowed only where the laches _ 
are determined to be excusable under the particular circumstances _ 
shown in the case. Claimant can not be heard to plead such laches — 
in order to acquire a right to make an additional entry. His laches 
_ can only be excused, if at all, with reference to the entry in con- 
nection with which they occurred. Such equitable consideration of 
one entry can not be made the basis for enlarging ¢ the right so as to 
permit the making of another. 

The additional entry will-be canceled and ‘the final certificate wail 
also be canceled to the extent of the aren of the land contained 
in the said additional entry. | 
. Inasmuch as the additional entry was secnanle. allowed, the 
claimant may apply for repayment of the money paid by him to the 
Government in connection therewith for fee and commissions. 
The decision appealed from is accordingly affirmed. | 


THOMAS McMICHAEL, _ 
| “Decided June 26, 912. 


ScHOOL INDEMNITY Survcunn douse Geieonio® on. SINGLE BASE. | 
A State will not be permitted to make a second school indemnity selection 
during the pendency of a prior selection based upon the same loss, and thus 
segregate two. tracts upon a single base. 


~ 


THOMPSON, Assistant Secretary: | e 
- Thomas lu. McMichael appealed from Aceon of the Canine: 
-. sioner of the General Land Office of August 24,1911, rejecting his - 
| eppheatot for homestead entry for SW. 4 SW. 4, Sec. 5, and E. 4 
SE. 4, Sec. 6, T. 22 N., R. 20 W., M. M. Kalispell, Montana: 7 
March 20, 1904, the: State of Montana filed indemnity school selec- 
tion for these tracts based on SW. + SW. 4, Sec. 16, T. 20 N., R221.” 
W., lots 1 and 2, Sec. 36, T. 19.N., R. 22 W., and part of lots 6 ‘and @ wat 
See. 36, T. 22 N., R. 22 W., einen selection is yet pending. = == = 
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March 11, 1911, McMichael filed his application for the same ined ‘a 
_. which the iseal office rejected for conflict with the pending State — 
selection, The Commissioner affirmed that action. , 
The appeal assigns error in rejecting the application. | The school 
indemnity selection having received and being yet pending, there 
was no error in the decision, which is affirmed. Santa Fe Pacific 
R. R. Co., 84 L. D., 12,18. 
| ‘Subsequent to the appeal, ‘February 27, 1919, appellant made 
afidavit that the selection. here in question is the second one made 
on the:same base, the first one being yet pending. This was not 
before the Commissioner at time of his decision.and is no part of 
the case on appeal. The State can not be permitted to segregate two 
tracts from other appropriation upon a.single ,base, but there has 
been no service of this charge upon the State, and no action can be 
taken here upon it. The charge is transmitted to the Commissioner 
for his consideration and cles which should be summary, if the 
charge be true. | | . 


THOMAS 1. McMICHAET. | 


Motion for rehearing of departmental decision of June 26, 1912, 
41 D., 135, denied by: Assistant eter Laylin, September 4, 
(1912. | , | 


EARL v, HENDERSON ET AL. ~ 
Decided June 26, 1912. 


Practicr—CurrroraRi—RULe T9. 

Rule 79 of Practice, suspending action for Boag days from service of 
notice of a decision of the Commissioner of the General Land Office deny- 
ing the right of appeal, with a view to affording the party against whom 
‘the decision was rendered an opportunity to apply for certiorari, operates 
merely aS a supersedeas for the period of twenty days, and is not a 
limitation upon the power of the Secretary of the Interior to grant an- 
application for certiorari filed after the: expiration of that period. : 


THOMPSON, Assistant Secretary: | 
William H. Earl has filed in the Department a petition praying 
that the proceedings in the above-entitled case be certified to the 
Department under Rules of Practice 78 and 79, for its consideration | 
and action. | 
It appears that, by sadision of April 19, 1912, the Cotnmieroner 
- declined to forward to the Department hie: appeal of Earl from his— 
- decision of February 19, 1912, dismissing petitioner” s protest against 
the BPD of Charles: B. Henderson, assignee of Florence R, 
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Homibsie, widow of W. C. Hornbeck, to make soldiers’ additional - 

entry of the N. 4 SE. 4, Sec. 15, T. 82 N., R. 23 E., M. D. B. and M., 

| Carson City land district, Nevada. 

It seems that notice of the Carin sone decision. ashe the 
right of appeal was served upon the protestant April 24, 1912, and — 
that the said petition was filed in the Department May 16, 1919, A 
_ Inotion to dismiss the petition was filed by Henderson on the ground 
that the petition was not filed within twenty days from the date of 
service of notice of said decision upon the protestant, contending that, 
under Rules 78 and 79 of Practice, petitions for certiorari are re- 


quired to be filed within twenty days from date of notice of the de- _ 


cision of the aon denying the right of appeal. Said rules 
read as follows: _ ,_ * _ 
Rule 78. In proceedings before the Gommissionsr in “which he shall decide — 
that a party has no right to appeal to the Secretary, such party may apply to 
the Secretary for an order directing the Commissioner to certify said proceed-_ 
ings to the Secretary*and suspend action until the Secretary Shall pass upon 
the same; ‘such application shall be in writing, under oath, and fully ane 
specifically. set forth the grounds upon which the same is made. 
Rule 79... When the Commissioner shall decide against the right of saneui he - 
' will suspend action on the case for- twenty days from service of notice of such 
decision to enable the party against whom the decision is rendered: to apply to 
the Secretary for an order certifying the record as herein above provided. . 
‘There is:nothing in these rules that specifically requires a petition 
for certiorari to be filed within twenty days or any other definite 
period after notice of the decision of the-Commissioner denying a 
party the right to appeal from his decision. Indeed,,said Rule 79, 
which appears to be relied upon by Henderson: to support his conten-. 
tion that the petition was filed out of time, is almost identical with 
Rule 85 of the former Rules of Practice of the Department (29 L..-D., 
725, 739), construing which the Department has held that it is well 
; settled that said rule merely operates as a supersedeas for a period | 
of twenty days, and is not a limitation upon the power of the Secre- 
tary to grant an application for certiorari even though not filed 
- within that time. Denman v. Domenigoni (18 L. D., 41) ; Henry D. 


Emerson (20 L. ‘D., 287) ; Butler ». Robinson: (24 L. 'D. , 885). Itis 


therefore soneluded that the petition is to be considered and the mo-__ 
tion to dismiss is accordingly denied. | 
Upon careful examination of the petition, the Department is of © 
opinion that the matters.therein stated call for consideration by the - 
Department. The Commissioner is accordingly directed to therewith 
certify to the Department the entire record in the case.: Pending its 
determination, all proceedings affecting the land involved will be 
‘suspended. | 


a 
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MALONE LAND AND WATER COMPAN Y. 
Decided June 27,1912 


RIGHTS OF Way—Acrs oF Marcy 3, 1891, anp May 11, 1898. 

The grants of rights of way contained in the act of March 3; 1891, as amended 
by the act of May 11, 1898, are limited to “ ditches, canals, or reservoirs,” 
and should not be extended to include a conduit wherein water flows under 
pressure, as in a pipe line, unless it is a mere incidental connecting link in. 
a conduit wherein water flows, as in a canal or ditch, as for example a eul- 
vert or an inverted siphon to earry an irrigating ditch past a stream. 


os RIGHT oF WayY—PIPE Linrs—Act. or FEBRUARY 15, 1901, 


Applications for rights of way for pipe lines should be made under the act 
of February 15, 1901, which act. specifically authorizes the Secretary of 
the Interior to. permit the use of rights of way for “ pipes and pipe lines, 
flumes, tunnels, or other water conduits.” 


_Avams, First Assistant Secretary: 

| Under date of May 31, 1912, the Commissioner of the General 
Land Office submitted, with recommendation for approval, the appli- 
cation of the Malone ‘Land and Water Companys a corporation or- 
ganized under the laws of the State of California, for right of way 
under the provisions of the act of Congress approved March 38, 1891 
(26 Stat., 1095), as amended by act of May 11, 1898- (30 Stat., 404) . 
for a water conduit or pipe line in Sec. 22, T. 3.8., R.2 E. The 
grants contained in said acts of March 3, 1891, and May 11, 1898, 
supra, are limited to “ ditches, canals, or reservoirs.” and should not 
be’ extended to include a conduit wherein water flows under pres- 
sure, as in a pipe line, unless it is a mere incidental connecting link 


in a conduit wherein water flows, as in a canal or ditch, as for exX- 


ample a culvert or an inverted siphon to ory: an irrigating ditch 
past a stream. — 

The act of February 15, 1901 (31 Stat.; 7 90), specifically authorizes 
me Secretary of the Tnteriot to permit the use of rights of way for. 

“ canals, ditches, pipes and Pipe lines, flumes, vane or other water 
conduits.” | 

Accordingly, the Department. must deny the application for right 
of way presented in this case and same is herewith returned unap- 
proved. Due notice hereof will be given to the applicant company 
with information that, if it desires to secure a permit for a right 
of way under the wel of February 15, 1901, supra, the applica- 
tion should be amended accordingly cia submitted to the proper 
eee | | | 7 7 7 


JASPER N. WILKERSON. . 
| : ‘Decided June 29, 1912. | | 
ADDITIONAL HomEsteaD—Sercrion 6, AcT Marcu 2, 1889—Tinrance Houeasiniil: 
One who by making adjoining farm entry exhausted his homestead right is 


entitled under the provisions of section 6 of the act of March 2, 1889, if 
otherwise qualified, to make another entry for such an amouft of land 





As modified October 25, 1912. 
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as added to the amount embraced in the adjoining farm entry will not _ 
exceed 160 acres; but is not entitled to make further. entry, by virtue of | 

| the provisions of section 3 of the enlarged homestead act of pentpary a; a 

1909. as additional to the entry made under the act of 1889, | : 
ADAMS, First Assistant Secretary: 

_ Referring to your letter of May 22, 1912, ceacesees, i deneueeors 
| concerning the existing homestead pe of Jasper N. Wilkerson, it 
- appears that on February 13, 1895, Wilkerson made adjoining farm - 
~ homestead entry at. Springfield, Missouri, for 40 acres, claiming as © 
his original farm 120 acres contiguous thereto: Patent issued on ~ 
said adjoining farm homestead entry November 15, 1902. 


October 5, 1906, Wilkerson made homestead entry, Fort Sumner | 


03671, New Mexico series, for 120 acres. October 14, 1909, he made — 
homestond? entry for 160 acres contiguous to the. iastmenuoned entry, 
under section 3 of the act of February 19, 1909 (35 Stat., 639), serial 
07150, Fort Sumner series. Final pro6f was submitted on the last — 
two sented homestead entries October 12, 1911, and certificate 
was issued November 15,1911. 

You express the opinion that the entry first mades in New Mexico 
for 120 acres is valid under section 6 of the act of March 2, 1889 
(25 Stat., 854), and that the entry made additional thereto cade 
ithe enlarged homestead BEL is also valid, ue request instructions in 
the premises. — | ; 

_ For the reasons set forth in departmental decision of ia une 7, 1912, 
in the case of Timothy Mahoney, assignee of Mary Chapel, widow of 

_ Ezekiel Chapel, Jr., the adjoining farm homestead entry made .and 


, perfected by Wilkerson exhausted his rights under the homestead law _ 


then in force. Section 6 of the act of March 2, 1889, however, is, in 
requirements and effect, not an additional homestead entry law. It 
erants those persons otherwise qualified who have exhausted their 
homestead right by the entry of less than 160 acres of land under the | 
homestead law, who have earned and received patent thereon by per- _ 
forming the required residence and cultivation, the right to make 
-. another homestead entry of the area which, added to that contained 
in the original and patented entry, shall not exceed 160 acres. Asin. . 
other cases where the homestead right is restored, it requires full 


compliance with the homestead laws as to residence and cultivation —. 


of the lands included in the new entry. It is clearly distinguishable 
_ from acts like that contained in section 2306, Revised Statutes, which — 
grant an additional entry irrespective im some instances of whether | 
the original entry was perfected and without requirement as to resi- 
dence and cultivation upon the lands included within the additional | 
entry. Therefore, while Wilkerson had exhausted his homestead. 
_ right by the adjoining farm entry hereinbefore described, such right . 
"was restored by the said section 6 of the act of March 2, 1889, but | 
only to a limited extent, and his entry for 120 acres may, if full com-. 
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pliance with the homestead laws has been had thereunder, be per- 


mitted to proceed to pee but thereby } his homestead right was 


again exhausted. 
It follows as a consequence that there was no additional fete 
given upon this latter entry and the right granted by the act of 1889 


was not enlarged by the provisions of the act of February 19, 1909. 


See instructions of April 2, 1912 (circular No. 94), 

‘The entry 07150 made as an additional under the act of repay 
19, 1909, supra, must therefore be canceled. You are directed to 
take up and adjudicate said entries in accordance with the views 


_ ee expressed. — 


EDWARD W. POLLARD. 
: «Decided July 25, 1912, 

PATENT—VAcaTION—J URISDICTION OF Lanp DEPARTMENT. 
‘Where a patent, erroneously issued to a railway company for a tract of land 
| excepted. from its grant by a valid settlement existing at the date of 
definite location, is by a court of competent jurisdiction declared a nullity, 
and such judgment becomes final, the railway company and all persons 
' claiming under it are thereby concluded and estopped to assert title under 


the patent, and the land department may accept the judgment of the court 
and dispose of the land as public land of the United States. 


* Anas, First Assistant Secretary: 

The Commissioner of the Gara Lend Office transmitted, Oc- 
tober 14; 1911, a petition filed by Edward W. Pollard that he be 
allowed entry ‘for N. $ NW..4 and SE. 4 NW. , Sec. 21, T. 6 Ny 
R. 1 W., La. M., New Orleans, Louisiana. 

The NW. 4, Sec, 21, is within primary limits pep grant for New | 
Orleans, Baton Rouge and Vicksburg Railroad Company by act. of 
March 3, 1871 (16 Stat., 573, 579). The grantee assigned its rights 
to the New Orleans Pacific Railway Company, and by act of Feb- — 
ruary 8, 1887 (24 Stat., 391), the assignment was. confirmed as to a 
portion of the grant, the remainder being forfeited and the land 
-. restored to the public domain. This tract is within that part of the 
grant confirmed, and is opposite that part of the road definitely 
located November 17, 1882. It was listed by the company November 
18, 1883, and patented March 3,1885. > 

Section 2 of the act of February 8, 1887, provided: . | 

“That all said lands occupied by actual settlers: at the date of the definite 
location of said road and still remaining in their possession or in possession of 
their heirs or assigns shall be held and deemed excepted: from said grant and 
shall be subject to entry under the public land laws of the United States. . 


_ Section 6 of the act provided: 


That the patents for the lands conveyed herein that have ‘aieedds been issued 
to said company be, and the same are hereby, confirmed; but the Secretary of 
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the Interior is hereby fully authorized aud instructed to apply the provisions of 
the second, third, fourth, and fifth sections of this act to any of said lands that 
have been so patented, and to protect any and all settlers. on -said lands in all 
their Fehts under the said sections of this act. 


July 2, 1894, ‘Pollard. applied to enter ‘the NW. 4 4, Sec: a1, as s his: 
homestead. The company was notified and filed its objections: and 
hearing followed upon the bora fides of Pollard’s settlement, which — 
resulted, by decision of the Commissioner of the General Land Office _ 
May 17, 1895, in Pollard’s favor, the Commissioner caraed in part, 7 
as follows: 


As it is shown that the. Jand was sécapied — an actual settler at ‘the date. of 
definite location, and is in the possession of the homestead claimant, as the 
assignee of such settler, the ‘claim is protected by the second section of the act 
of February 8, 1887, supra, and the land was erroneously patented to the 
“railway company. — | 
In accordance with the agreement filed by the company, and embodied in 
Departmental letter of December 16, 1892 (15 L. D., 576), the claim of the com- 
pany is rejected and the case closed. ? 
The company will be requested to reconvey the tract to the United States, 
in order that Edward W. Pollard may enter the same under the homestead laws. 


By letter of that date the company was required to reconvey this 
land to the United States in order that Pollard might perfect his 


| homestead claim. February 20, 1896, the company failing to recon- 


vey, the case was reported to the Départment for suit to recover 
title. Suit was subsequently instituted against the company to re-. 

- cover title to this and other land held to have been erroneously Dat : 
ented to it.. Subsequently the company reconveyed the SW. + NW. 4_ 
to the United. States, but failed to reconvey the N. 4 NW. + ad SE. rl . 
NW. 4. January 28, 1900, Pollard relinquished his claim ia the latter _ 
tacie which the local offivs forwarded, and was transmitted to the | 
Department March 7, 1901.. The Acting, Secretary, April 8, 1901, 


advised the Coamasienee that the Attorney-Gener al had beet re- ; | 


quested to dismiss the suit instituted by the United States against ~ 
the company as to the tracts last above described, and returned Pol- 
~ lard’s: relinquishment for filing, and directed Pollard’s claim should. 
stand rejected. April 26, 1901, the Commissioner advised the local - 
office that Pollard’s claim was rejected as to these tracts, and the con- 
test was closed. September 25, 1901, Pollard made heniescouae entry 
for SW. 4. NW. 4, reconveyed by ihe a and patent issued to — 
him September 6,1902, 
With Pollard’s petition is ented copy of cect by the Supreme 
~ Court of Louisiana, rendered June 15, 1911 (55 So. Rep., 689). That — 
decision was in a suit brought by Georg ge J. Gould ef at. claiming 
under patent to the railway ( company through mesne conveyances and 
4pheritance. It was also sought in the action to recover damages for 
waste by ae timber -~ to: eny oin further waste, | The pleintif | 
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baaateaded Pollard as defendant. He made defense on the ground 
that patent to the railway company was void because of his prior 


settlement, alleging that his relinquishment was obtained by fraud 


and misrepresentation. The opinion found in Pollard’s favor on all | 


the issues of fact, among other things, as follows: 


(2) Whether, in the ease at par, Pollard was such an actual settler, within 
the Meaning of the act. of 1887, as to exclude the whole of the land. here claimed 
from the grant to the railway company is a question that was put at issue by 
the contest which the company made against Pollard’s application ‘to enter the 


- land as a homestead, and, according to the agreement referred ‘to in the! act. 


mentioned, the decision of that question by the commissioner, to the effect that 
‘the land was erroneously patented to the railway company,” was final and 
conclusive as against the company ; and, whatever other. effect the subsequent 
reliquishment, in favor of the company by Pollard, of his rights ag an appli- 
‘eant for a homestead, may have had, it could not have vested: the title of the 


land in the company, nor could it have put the company in Pollard’s place as | 


al: eligible applicant for a homestead, for the title was, and still is, vested in 
the government (Shiver vy. United States, 159. Ws: S8.. 493, 16. Sup. Ct. 54, 40 
i, Hd. 231). ... ‘It is, however, a fact that, though he did SO. upon. the 
faith of representations - and promises which have not been made good, and 
wholly without other consideration, Pollard did.execute a written instrument 


relinquishing the homestead claim which he had placed on record in the Land . 


Office; and, as the officers of that department had no means of knowing why he 


| _ did so, and had no right ‘to inguire, or to compel him to prosecute his claim, 


against his will, there was nothing for them to do but to accept the relinquish- 
ment and reject the claim. ‘But the action. so taken did not validate the patent 
which had been erroneously | issued to the railway company, or vest in that 
- company a title to land which had never been granted to it, and it may be that, 
upon a proper presentation of the case, the officers of the land department will 
_. See their way to the reinstatement of Pollard in the position that he oceupied 


| before his. relinquishment was executed and filed. .:.we are of opinion - 


that the judgment . in this case should go no farther than to decree that the 
‘plaintiffs, claiming the land, have exhibited no title, and that their claim 
should be rejected, with such. damages as defendants have sustained, leaving 
the question of Pollard’s title, as between him ‘and the United States, to. be 
— acted> on, primarily, by the proper officers of the Interior Department. 


It is thus seen that the suit was not for cancellation of the patent, 


but to determine the title purported to be conveyed by the patent, 


and the holding of the court was that no.title passed by the patent. 
In other words, that the patent was a nullity for want of authority 
in the land department to issue it for this land. - 7 


The general rule is that when a patent has been issued for public : 


land, the land department loses all jurisdiction over the matter, and 
can not grant another patent until the former one is eacled: 
“Moore v. Robbins, 96 U. S., 5380. Other decisions to the same pur- 
port might be cited. They all proceed upon the theory that: title 
passed by the patent. The present.case presents a different. ques- 


‘tion—namely: Whether land passes beyond jurisdiction of the land 


department when the patent itself is a pully. and. conveys no title, - 
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“Tt is spies that if a patent i is a alle and conveys no title, the 
land doeg not cease to be public land. That a patent may bea nullity | 
and fail to convey title is recognized by many decisions of the Su- 
-preme Court of the United States. It ‘was so ruled as long ago as 
2d Howard, 318, in Stoddard o. Chambers; Easton v. Salisbury, 21 
Howard, 429, 481. In Morton v. Nebraska, 21 Wallace, 660, a patent - 
had been issued upon location of soldiers’. military bounty land 

warrants shown to be non-saline, agricultural land upon the plats 
of the local land office, and field-notes of survey as‘returned by the 

-surveyor-general to the General Land Office. The saline. character 

was obvious upon face of the land itself, and the deputy surveyor 

had entered the saline character in his field-notes, which the sur- 


-veyor-general suppressed, and the land as returned to the General 


Land Office appeared to be agricultural. Morton: claimed the land 
under patent issued. by. the land department. The State claimed 
the land by its grant of twelve saline springs, this particular land 
being one of the State. selections. ‘Morton brought an action of. 
ejectment, a suit at law, against the tenants of the State to recover 
‘possession. . There was no cross bill in equity, and the auection 
adjudged was one of law simply. ‘The court held: 3 

It does net strengthen the case of the plaintiffs that they obtained cer tificates 
of entry, and that patents were. subsequently issued on these certificates. It 
has been repeatedly. decided by this court that patents for lands which have 
been previously granted, reserved from sale, or appropriated, are void. The 
executive officers had no‘authority. to issue a patent for the lands in contro- 
versy, because they were not subject. to entry, having been previously reserved, 
and this want of power may be pr oved by a defendant in an action at law. 

In Burfenning v. Chicago, st. Paul, Minneapolis and Omaha Rail- 
way Company, 163 U. S., 321, Burfenning was the holder of patent 
title to an island in the Mississippi River, having obtained its 
survey.. The railway company trespassed upon the land, building 
the abutment of abridge, and Burfenning brought an ejectment — 
suit for possession against the railway company.. The State court 
held the patent to be void because the land department . was without — 
jurisdiction to grant or dispose of overflowed lands in the channel 
of a.navigable stream. .The State court held the patent void. and 
the Supreme Court affirmed that action, holding: : 

But it is also equally true that when by act of Congress a tract of land thas 


been. reserved from homestead and preemption, or dedicated to any special 
purpose, proceedings in the Land Department in defiance of such reservation 


-.-or dedication, although culminating in a patent, transfer no title, and Inay be 


challenged in an action at law. In other words, the action of the Land De-— 
partment. cannot override the: expressed will of Congress, or convey away 
public lands in disregard or defiance thereof. | 


In Mobile Transportation Company 4, Mobile, 187 U. sg. “7 9, the 
suit was: an acho. of ejectment by the city of mOPES against the 
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- Mobile Transportation Company to recover possession of a piece of 
land between high and low water mark on the shore of the Mobile — 
_ River, a navigable stream. The land had been patented, after the 
~ admission of the State, December 28,'1836, to the assignees of one © 

- Bernoudy, a Spanish grantee. Gnder Bernoudy the patentee, by 
connected conveyances regular in form, the Mobile Transportation 

Company had apparent title. The State court held the patent was 
a nullity as to land below water mark, and the ns Court 

affirmed that action. : 

In Nelson v. Northern Pacific Ralwas Gaspany. 188 U. S, 108, | 
- the suit was one of ejectment by the railway company claiming 
under a patent of the United States land which had been in the 
| possession of Nelson, as a settler claiming a right of homestead entry 
from prior to the date that the miload. company made definite 
location of its line. Although the railway. company had a patent, 
_ it was adjudged by the court to be void, conveying no title because the 
land. was excepted from the grant prior to definite location of the 
road and no title passed by the patent. 

The present case is one of similar character. The Cara of 
the General Land .Office and the Supreme Court of the State of 
Louisiana have affirmatively found that, February 8, 1887, when the 
grant was confirmed opposite to this ind to the present company, 
Pollard was in possession holding under a bona fide settlement and 
claiming a right of entry. The State court further found that he _ 
was induced to relinquish this right by a fraud of the railway com- 
pany and was not bound by his relinquishment. The railroad com- 
pany has not appealed that judgment to the Supreme Court of the 
United States, although a federal question was involved, and it might 
have invoked that jurisdiction. The judgment has become final and 
the railway company is concluded against asserting title under its 
patent, which is the same thing as being concluded against, asserting 
that it ever acquired title. It follows that the railway company and 
all persons under it are by this decision, rendered by a competent 
court in a suit betwen proper parties, concluded and estopped to 
_assert that the land has ever ceased to be public land of the United 
States. All parties in interest being concluded by judgment of a 
court of competent jurisdiction, the land department may accept It 
and take up and dispose of the land as public. — 

The petition will therefore be granted and Pollard’s application 
for entry will be allowed. 
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ALBERT L. WOODHOUSE ET AL. __ 
a 4 | | 7 Decided July 26, 1912. 


Coa LAND. WrrnpeawAt—Proviso ° To Section 3, Act oF JUNE 29, 1910. , a 

: The last proviso to section 3, of the act of June 22, 1910, applies only to “ lands | 

_. Which have been classified. as coal lands,” and furnishes no authority to 
‘receive an application to locate, enter, or select lands which have been 

_ » Inerely withdrawn for classification but not yet classified, and holding the 

. Same suspended pending the result of a hearing upon the. request. of. the 


2 . applicant to determine the > character of the land with. reference to. its coal: ce ae 


value. 


_Avams, First Asciions eneiaae 

Albert L. Woodhouse has ied from iver of Novae 29 7 
1911, by the Commissioner of the General Land Office, affirming the | 
action of the local officers rejecting his application to enter lot 1, 
Sec. 34, T. 6 S., R. 13 E., B. M., containing 30.20. acres, Hailey, 
Idaho, land district, based con assignment: of 40 acres of the alleged 
soldiers’ additional right of Samuel D. Cutcliffe, who, it is alleged, 
served in the army of the United States during the Civil ‘War for 
the required length of time, and who made homestead. entry April T, 
1865, for 80 atres, at’ Minneapolis, Minnesota. Oral hearing was 
caanied upon this appeal, at which Floyd Norman was represented 
_by attorney, who participated i in the argument. , 

The tract applied for was selected by the State of daha under the 
Carey Act, and was segregated thereunder upon approval of the Sec- 
retary cee date of March 30, 1904. Relinquishment by the State 


was filed August 16, 1911, end the selection was canceled as to the _ 


said. tract on September 6, 1911. It appears that during the time 
the land was segregated nde: the State selection Woodhouse pro- . 
cured assignment of the rights of a claimant, who had entered into a 
contract with the State therefor, and it appearing impossible to — 
acquire title under the Carey Act, Woodhouse caused relinquishment 
of the State to be filed and he submitted at. the same time the said 


soldiers’ additional claim and attempted to locate same on said tract. - 


His application was rej jected for the reason that the land was at that 


time embraced in a withdrawal for coal classification. He did not —_ 


appeal specifically from the said ruling of the local officers but 
promptly filed a petition with the General Land Office for classifica- 
tion of the lands as noncoal in character, alleging that same were 
well known to be of no value for coal deposits. 


In the meantime one Charles W. French filed ee against the 


allowance of the application of Woodhouse upon the allegation that 7 
the land applied for was chiefly valuable for power-site purposes. — 
The Commissioner in the decision appealed from held that the. 
iecdi officers correctly rejected the application of Woodhouse. The 
55786°—vor 41—12-—10 | ad 
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protest of French was dismissed and the petition for classification : 
was denied. - | : 
_. There has been filed with the Department a ‘notion ™ Floyd Nor- 
man, asking that the appeal of Woodhouse be dismissed for, the — 
alleged reason that he failed: to appeal from the action of the local 
officers in rejecting his application. to enter. Norman further states . 
that on November 28, 1911, he filed homestead application for said | 
tract, which spplesHon: was on the 8th day of December, 1911, sus- 
os pended by the local officers pending a elem? of the application | 
~. of Woodhouse. | 
Charles W. French, the said protestant, is further urging his pro- 7 
test. There-appears to be no merit in the protest of French, inas- 
much as the objections urged by him, other than that shown by the 
record, afford no reason for rejection of the application of Wood- 


house. Accordingly the protest of French is dismissed. 
Regarding the motion of Norman to dismiss the appeal of Wood- 


house for the reasons stated, it is sufficient to say that it appears that 
Woodhouse understood that he was prosecuting his claim to the land 
under the application in the most appropriate manner, and even 
though said petition for classification and allowance of his applica- 
‘tion was not strictly an appeal from the action taken by the local 
officers, yet. the case will receive consideration by the Department as 
though a technical appeal had been filed, ‘Said motion 1s accordingly 
denied. | 

By Executive order of August 9A, 1910, the jeans in question was 

“ withdrawn from settlement, location, ab or entry, and reservation 
for examination and ladifoation wath respect to coal value,” by the 
President under authority of the act of June 25, 1910 (36 Stat. , 847), 
subject to all the provisions, limitations, exceptions, and conditions 
contained in that act and the act of June 22, 1910 (36 Stat., 583). 

- Said withdrawal was revoked by. the President December 1, 1911, as 
to the land here in question, together with other lands, for ihe reason | 
that same was classified as noncoal in character. But while that order 
- of withdrawal reniained in force, the land was not subject to sol- 
diers’ additional location, as such application is not one of the class 
mentioned in the body of section 1 of the act of June 22, 1910, supra. 


- ‘See case of Jacob Jenne (40 L. D., 408). No rights could be gained 


by the filing of such application while the land occupied that status. 
Jt is urged. that while such application could not be allowed at 
that time, yet the application should have been received and sus- 
pended awaiting result of a hearing upon the request of applicant to 
determine the character of the land with reference to its coal value. - 
‘This contention is made in view of the last proviso to section 3 of © 
said act of June 22, 1910, which reads as follows: 


| That nothing herein contained shall be held to deny or abridge the right to . 
present and have prompt consideration of applications to locate, enter, or 
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| ‘select, under the land laws of the United States, lands which have been classi- — 

fied as ‘coal lands with a view of dsproving such classification and securing a 

: patent without. reservation. 

- It is very clearly stated in the act that the tight to such hearing | 
with a view to securing a patent without peer VauOn applies to 
“lands which have been classified as coal lands.” Such hearing is - 


. to be had “with a view of disproving such classification.” There- 
fore, the position of the Department. has. been that hearing will not. 


be had upon any application until after classification. See section ~ 
_ .5 of instructions of September 8, 1910 (39 L..D., 179, 182). | 
It is argued that the eater includes the lester: that it having 
been provided that. an. applicant’ may have .a ene upon land — 


classified, it follows perforce, that lands which have not been as yet 


taken out of the agricultural class by classification as coal lands, may _ 


be the subject of inquiry as to their coal character upon the request 


of an intending entryman under any agricultural land law. Con- 
cerning this argument, it is sufficient to say, that lands so withdrawn 
are subject. to entry only in the manner provided in the act of June 
92, 1910; that the withdrawal is for the purpose of classification, 
which is to be accomplished in such manner as may be found most 
appropriate to effect that purpose; that to permit controversies be- 
tween applicants and the Government concerning the character of 
the land prior to such classification, would not only harass the Gov- 
ernment in effectuating the purpose of the withdrawal, but would 
also cause needless expense and labor in connection with many tracts’ 
that probably would be eliminated from withdrawal upon classifica- 
tion and thus render unnecessary any hearing upon the question, 
as shown in this very case. This amply justifies the law i in making 
provision for a hearing only after classification: : 
This land was withdrawn as above stated but not classified at the 
_ time Woodhouse filed his application. Therefore, the application — 
was properly rejected by the local officers, and the petition for a 
- hearing was properly denied by the Commissioner. __ | 
As a general rule an application to enter lands not. subject thereto 7 
creates no right in the applicant and his appeal entitles him to a. 


--- judgment only as to the correctness of. the action when taken. Fur- 


ther, the fact that the cause for rejection of the application is re- _ 
jaGved during the pendency of the case on appeal entitles the appli- 
cant to no special consideration as against the right. of another in- 
tervening after the land. became subject to. disposition. In this case, 


“however, it is represented that there are equities in favor of Wood- 


_” house entitling him to favorable consideration as gains os 
_ whose good faith is directly attacked. 


Tt is alleged that Woodhouse first sought ‘uf printign at the-local 


land office | as to. whether there was any claim. to this land which 
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| . 7 
- would bar ee in the event the withdrawal or calms aan of the ie 
elaim under the Carey Act should be filed, and that upon being in- 
formed that the land would thereupon be subject to entry, the re- 
_ Tinquishment under the Carey Act claim was secured and scrip pur- 
chased, both being filed at one time in the local land office. Further, 
_ that the land has no possible value for agriculture or a home and is 
particularly valuable to Woodhouse, and that the purpose of the» 
homestead applicant is merely to defeat the intentions of Woodhouse 
and those whom he represents respecting the future use of this land. 
Tf these representations are maintained there would seem to be no 
reason why Woodhouse’s application might not be pepectod: as of the 
- date the lands became subject to disposition. -_ . 
- -Upon: this showing it is deemed advisable to remand the matter 
to.the Commissioner of the General Land Office with direction that a 
hearing be ordered after notice to Woodhouse and Norman, with full 
opportunity. to each to make showing in support of the shai now 
being asserted, the expense of the hearing to be assessed under the 
second clause of Rule 53 of Practice. To this end the decision of the 
Commissioner of the General Land Office, rejecting ‘Woodhouse’ S 
ile 1s hereby vacated. : ! 


es 


ENTRIES OF VINTAH LANDS—EXTENSION OF TIME FOR PROOF— 
ACT oF JULY 20, 1912, a 


“Iysrnvctions. 


| Durarrannt OF THE . Tw Tertor, 
~ e oS 7 _ Generau Lanp Orrtcr, 
| Washington, D. Cs August 8, 1912. 


ec AND REcErver, 


United States Land O fice, Vernal, Utah, 


Sms: Your attention is directed to the act of: Congress. approved : 
J uly 20, 1912 (Public, No. 2834), which reads as follows: 


That any person who has heretofore made a homestead entry, for land sich 
was formerly a part of the Uintah Indian Reservation in the. State of Utah, 
- authorized by the act approved May 27, 1902, and acts amendatory thereto, shall, 
upon application. to the register and receiver of the land office in the district | 
in which the land is located, and upon payment of five per centum of the price 
of said land, be allowed an extension of time of one year within which to submit. 
proof on his entry and make payment therefor: Provided, That said five per 
centum shall be accepted as interest for said year, and shall be deposited in the 
Treasury to the credit of the Indians as a part of the proceeds received for the — 
lands: Provided further, That any entryman may, upon the. Same eae 
- obtain a second extension, and no more. 

Src, 2. That nothing herein contained shall affect any valid adverse cidiea 
initiated prior to the passage of this act. 


N\ 
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21. No ee application. wil be required, in pee to secure the Ei 


extension of time provided by this act. The homestead claimant — 


7 Appr oved: 


: Rucrsrens AND ) RECEIVERS, 


—_ 


must make payment in advance ofa sum equal to five per cent of the _ 
price of the land and. thereupon the extension will be effective with- : 
out further action. | 


2. The time for proof will be. exiaided similarly for a second year, — 
provided a second payment of five ‘per cent of the price of the land 7 


‘ be made, 


vy respectfully, ahaa: re oF % 
_ Frep Dennerr, Commassioner. 
SAMUEL ApaAms, 

ne iret t Assistant Seaveior Ye 


i 


"ADDITIONAL ENTRIES UNDER ENLARGED HOMESTEAD ACTS, 


-Insteu CTIONS. 


DrparrMen OF THE INTERIOR, | 
| GeneraL Lanp Orrice, — 
Washington, Dots August Lh, 1918. 


United States Land. Offices, Arizona, California, Golanas, 
Idaho, Montana, Nevada, New Meuaico, North Dakota, 
Orecons, Viah, Washington, and Wyoming. . “ 


‘GentLeMEN: In a decision rendered June 11, 1912 (in the case of 


J ohn Auld, Havre series 08277, 41 L. D., —), the department. held © 


that where a person has an entry u under the general homestead law 


: ; more than seven years ‘old, he is not entitled to make an additional 
entry under section 3 of the enlarged homestead act of February 19, 


1909. (35 Stat., 639), or June 17, 1910 (36 Stat., 5381), though not | 
has not been submitted on the irioinal nee! | 7 GW 
The department 1 in that decision said: 


It will be observed that said section (3) makes. TLO provision for ioraries of 


an entry under said act as additional to a former entry upon which. proof has 


been ‘offered. It is not conceivable that a right to make such additional entry — 
could be gained by deferring the making of final proof on an ‘original entry 


, beyond. the fixed, legal statutory period. If proof be made upon the original 
entry, or if the statutory. period within which such proof is required by law to | 


be made expires prior to the making of additional. entry, then the right granted © 


by section 3 has lapsed and is of no avail. To hold otherwise would permit © = 


cireumvention of the law and would grant a right clearly not intended in the 
act. - : . | 


| Phe desitcent ie says aie Shite the board BE eles 
adjudication may, upon a proper showing, confirm the original entry, 
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notwienstending submission of the proof after expiration of the statu- 
tory period of seven years, the fact that an entryman may show him- 
self entitled to equitable consideration by the board would not one | 
to confer upon him the right of additional entry. _ 
‘You will govern yourselves by the principles above indicated, and 
reject all applications ‘for additional entry filed under the conditions © 
named in the decision. .The same principles will apply where the 
| expiration of the statutory life of an entry occurs under the pro- 
visions of the act of June 6, 1912 (Public, No. 179). _ 
- Very as een | 
| | Frep Denner, Co ees 
; ihppnoyed® : | | - 
| SaMuUEL ADAMS, 
| First Assistant Secretary. 


SAN. CARLOS RESERVOIR. SITE. 


Motion for rehearing of departmental decision of February Hh 
1912, 40 L. D., 470, denied by First Assistant Secretary Adams, 
August 16, 1912,  . | - 


_ RIGHTS OF WAY FOR POWER PURPOSES THROUGH PUBLIC LANDS 
AND RESERVATIONS (EXCEPT NATIONAL FORESTS). 


1 


REGULATIONS. 


‘ap acmmniene OF THE Ly Terror, 
se de sa 24, 1918. 


GEN BRAL STATEMENT. 


a The act baie February 15, 1901, c. 372 (31 Stat., 7 90), antttled: 

— “Anact relating to rights of way through certain parks, reservations, ; 
and other public’ lands,” is as follows: , | 
Be it enacted by the Senate and House of Representatives of the ‘United 

States of America in Congress assembled, That the Secretary of the Interior be, 


- and hereby is, authorized and empowered, under general regulations to be fixed 
by him, to permit the use of rights of way through the public lands, forest and. — 


other reservations of the United States, and the Yosemite, Sequoia, and General -— 


Grant National Parks, California, for electrical plants, poles, and lines for the 
generation and distribution of electrical. power, and for telephone and telegraph 
purposes, aod for canals, ditches, pipes and pipe lines, flumes, tunnels, or other 


water conduits, and for water plants, dams, and reservoirs used to promote irri- _ 


gation or mining or quarrying, or the manufacture or cutting of timber or 


DECISIONS RELATING TO THE PUBLIC LANDS.  —S 151 


lumber; or the supplying of water for domestic,.public, or any other beneficial — 
uses to the extent. of the ground occupied by such canals, ditches, flumes, tun- . 
- nels, reservoirs, or other water conduits or water plants, or electr ical or other 
works permitted hereunder, and not to exceed fifty feet on each side of the 
marginal limits thereof, or not to exceed fifty feet on-each side of the center — 


line of such pipes and pipe. lines, electrical, telegraph and telephone lines and — | 


poles, by any citizen, association, or corporation of the United States, where. it 
is intended by such to exercise the use permitted hereunder or ahy one or more 
of the purposes herein named: Provided, That such permits shall be allowed 

within or through any of said parks or any forest,. military, Indian, or other 
reservation only upon the approval of the chief officer of the Department under ~ 

whose supervision such park or reservation falls and upon a finding by him 
that the same is not incompatible with the public interest: Provided. further, 
That ail permits given hereunder for telegraph and telephone purposes. shall be 
subject to the provision of title sixty-five. of the Revised Statutes of the United 
States, and amendments thereto, regulating » rights of way for telegraph ‘com- 
panies over the public domain: And provided further, That any permission 
given by the Secretary of the Interior under the provisions of this act may ‘be 
revoked by him or his successor in his discretion, and shall not be held to con-. 
fer any right, or: easement, or interest a to, or over any pub: ee reserya- 
tion, or park. 


2, This act, in eeeneul terms, toned the ene of the Tate. 
rior, under regulations to be. fixed by him, to grant permission to use | 
rights of way through the public lands, forest, and other reservations 
of the United States, and the Yosethite, Seancis and General. Grant 
National Parks ‘in California, for every purpose contemplated by 
sections 18 to 21 of the act of March 3, 1891 (26 Stat., 1095, 1101), . 
and by acts of January 21, 1895 (28 Stat., 635), May 14, 1896 (29 
Stat., 120), and May 11, 1898 (30 Stat. 404), and for other purposes 
additional thereto, encept for ipanoade the provisions relating to 
tramroads, contained, in the act of 1895 and in section 1 of the act 
of 1898, aforesaid remaining unmodified and not being in any ihe 
extended. . 3 | 

3. Although this act does not expressly repeal any provision of 
law relating to the granting of permission to use rights of way con- 
tained in the acts referred to, yet in view of the general scope and | 
purpose of the act, and of the fact that’ Congress has, with the excep- 
tion above noted, embodied: therein the main foabiires of the former 


acts relative to the granting of a mere permission or license for such 


use, it is evident that, for purposes of administration, the later act — 
should control: in so far. as it pertains to the granting of permission 
to use rights of way for purposes therein specified. Accordingly all — 
: applications. for permission to use rights of way for the purposes 


- specified in this act must be submitted thereunder. Where, however, 


any canal or ditch company formed for the purpose of irrigation, 
any individual, or association of individuals, seeks to acquire a right 
of way for irrigation canals, ditches, or reservoirs under said sections — 
of the act of March 3, 1891, and section 2 of the act of May 11, 1898, 
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supra, the pole cou: must be submitted in accordance with the 
regulations issued under said acts. _ | 

-4, By section 1 of the act of February i 1905 (33 Stat. aa it is 
provided : 

hat the Seer etary of the Dapacinent of Agriculture shall, from a, after , 

the passage of this act, execute or cause to be executed all laws affecting public 

lands heretofore or hereafter reserved under the provisions of section twenty- . 

four of the act entitled “An act to repeal the timber-culture laws, and for other 

purposes,” approved March third, eighteen hundred aud ninety-one, and acts 
supplemental to and amendatory thereof, after such ands have beeu sO reserved, | 

_. excepting such laws as affect the surveying, prospecting, locating, appr opriating, 

entering, relinquishing, reconveying, certifying, or patenting of any such lands, 

5. Under this section it has been determined that the Department | 

_ of Agriculture is invested with jurisdiction to pass upon all applica- 
~ tions under the said act of February 15, 1901, for “permission to 

occupy and use lands in national forests. 2 

6. Therefore when it is desired to obtain permission to use a vight 
of way over public lands within a national forest. an application 
should be prepared in accordance with the regulations issued. by the 

Department of Agriculture and the same submitted to the proper 

officer of that department, as in these regulations more fully set forth. 

_ 7, Any occupancy or use of public lands, reservations, parks, or _ 

national forests for the purposes set forth in the statute, except under 

_ permit first secured from the proper department, is trespass. 

-. 8. The statute does not make a grant in the nature of an easement, 
but authorizes a mere permission revocable at any time, and it gives | 
no right whatever to take from public lands, reservations, parks, or 
national forests adjacent to the right of way any material, earth, or 

stone for construction or other purpose. | 

9. The final disposal by the United States of any - tract traversed 
by a right of way permitted under this act shall not be construed 


to be a revocation of such permission in whole or in part, but such | Bs 
final disposal shall be deemed and taken to be subject to such right te 


of way until such permission shall have been specifically revoked in 
accordance with the provisions of said act. (Secretary, to Commis- 7 
~ sioner of General Land Office, Aug. 23, 1912.) | 
10. Permission may be given under ‘lis statute for rights of way 
through unsurveyed.as well as surveyed lands. | 

11. The following regulations govern the issuance of permits under 
the said act of February 15, 1901, for the development, transmission, 
and use of power. Permits ‘for the other purposes enumerated in the | 
statute are issued in accordance with the “ Regulations concerning — 

right of way over public lands and reservations for canals, eens 
and reservoirs, and use of right of way: for various purposes,” ap- _ 
proved June 6, 1908, sections 37-45, inclusive (86 L. D., 579- —583). 
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— Said seetions are hereby superseded so far as they. relate to permits : 


—_ for the development, See and use of power. — 


. REGULATIONS, 


- Reounation 1. ‘Preliminary. power perints issued by the Secretary _ 
oe of the Interior allow the occupancy of the public lands and reserva- 
tions of the United States (except national forests) and of the: 


_ Yosemite, Sequoia, and General Grant National Parks, all hereinafter : 
~ called “ Interior Department lands,” for the purpose a securing the. 


- data required for an application for final permit. Final power per- 


mits issued by the Secretary of the Interior allow the occupancy and — 


use of Interior Department lands for the construction, maintenance, 
and operation of storage reservoirs and power plants for the: devel- 
opment, transmission, and use of power. Final permits will be issued - 
only in case it appears that the proposed occupancy and use will bein.» 
general accord with the most beneficial utilization of the resources: 
involved. All permits, will be issued, extended, renewed, or revoked 
only by the Seeretary of the inter. hereafter in. these regulations 
called “the Secretary.” a 

Rue. 2. Application for preliminary or Bunks power permits for 
occupancy or use of lands of the wauee States should be Suomen | 
as follows: , | 

For Interior Department lanals: To the Todi Pee fins of the land 
district in which the lands are situated. If the lands are situated i In. | 
more than one district, the lands in both districts shall be embraced i im 
_ one set of application papers, which shall be submitted in any one of 
such districts at the option of the applicant, who shall submit to the 
local land office in each of the other districts a print copy of the: maps 
submitted to. the local land office of the first district. oa | 

For national-forest lands: To the district forester of the Gace in 


_ which the lands . are situated, unless otherwise directed by the regula- 7 
. tions of the Department of Agriculture, | ; 


For lands in part national- forest lands and in part Tutariey Depart- 
ment lands: In the same manner as for national- forest lands, but the . 


_ 3 applicant shall also submit to the local land office in the land: district e 
_ in which the Interior Department lands are situated such maps and 


papers and copies thereof as are required in these regulations. Where 
original maps and papers hereby required to be submitted to the local. _ 
7 land. office have been first submitted to the Department of Agriculture 


under this paragraph, copies thereof to the same number as required -_ 


by these regulations may be submitted. to the local land office in liew 7 
of originals, | | 
. Ree, 3. Priority of consideration of applications for Gal power : 
: permits shall be initiated i in the order of filing a applications | 
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whether such applications shall be for preliminary permit as pre-— 
scribed in regulation 10 or for final:permit as prescribed in either | 
regulation 11 or regulation 12. Ifa preliminary permittee shall file ~ 
such complete application for final permit before loss of priority 
initiated by the application for preliminary permit, the priority so 
. initiated shall be maintained by the application for final permit and 
be effective as of the date of the application for the prehrainary per- 
mit. Priority shall be maintained, however, only in so far as the 


-". projects shown in the application for final permit are within the 


approximate limits of diversion and discharge as shown in the appli- 


cation for the preliminary permit. Priority initiated or maintained 


by an application for final permit shall be lost if the applicant fails 
to make the payment required and to return a duly executed agree- 
_-ment, as prescribed in regulation 14 or in regulation 15, within 90 

days from a date fixed in the letter transmitting such Snicemeat to 


™ him, unless a longer time-is allowed by written authority of the Sec- oe 


retary. Priority initiated by an application for preliminary permit * 
shall be lost: (1) if the initial payment is not made within 60. days 
of demand therefor; or (2) if the application for final permit is not 


filed within the ane required | in the preliminary permit. Priority _ | 


initiated or maintained by an application for.a permit shall be lost 
_ if the permit is revoked. No other application for a like use, cover-_ 
ing in whole or in part the same lands, will be accepted from the per- 
- mnittee whose priority is lost until the expiration of one year thereafter. 


Rec. 4. No final power permit will be issued if.the works to be 
constructed thereunder would in any way be incompatible with works | 


operated or constructed or to be constructed under an existing final 
power permit. No final power permit will be issued for the construc- _ 
~ tion of works within an area covered by a prior preliminary permit 
— until after the filing of final application or the loss of priority by the © 
prior preliminary permittee. _ Applications for final power permits : 
involving in whole or in part the same lands will be examined in. 
order: of their priority, but before the issuance of final permit. con- 

sideration may be given, in the discretion. of the Secretary, to the 


financial ability and business connections and affiliations of the ap-— - 


plicants. Successive preliminary permits may be issued covering the | 
same power site, but in each successive preliminary permit it shall be 
specified that such permit is subordinate to all outstanding prior : 
permits and shall not adversely affect any rights thereunder. 

Rec. 5. The applicant must file the evidence of initiation of water 
appropriation in these regulations hereafter required. Thereafter no — 
"protest against the issuance of a permit, if based upon alleged lack of 
_ water rights, will be considered; nor, in general, will any allegation 
that the time of beginning or completion of construction has been 
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- zr or is s delayed by litivation over water rights be dae as a. ‘sufficient 
, reason for granting any extensions of time. | 
Rec. 6. Unless sooner revoked by the Secretary, a. Goan power: ‘per- 


mit shall terminate at the expiration of 50 years from the date of the 
permit. If, however, at any time not less than 2 nor more than 12 


years prior to the termination of the permit, the permittee shall — 
formally notify the Secretary that he desires a new permit to occupy 


: ; and use such lands as are occupied. and used under the existing | 
permit, and will comply with all then existing laws and regulations 


governing the occupancy and use of lands of the United States for 


power purposes, the existing permit will be considered as an applies, 7 in 
tion for such new permit. 2 


‘Ree. 7. The following terms, wherever need in these Fegulations, 3 


' shall have the meaning hereby in this regulation. pened, to them 


respectively, viz: es 
- “Power business means the cone ‘business of the applet or 
permittee in the generation, distribution, and delivery of power by - 
means of any one power system, together with. all works and tangi-_ 
ble property involved therein, including freeholds and. leaseholds i in 

~ real property. 7 : 

“ Power system means all interconnected dint and works for 
the generation, distribution, and delivery of power. 

“ Power project” means a complete unit of power development, 
consisting of a power house, conduit or conduits conducting water 
thereto, all storage or diverting or fore-bay. reservoirs used in connec- - 
tion therewith, the transmission line delivering power therefrom, any- 
other miscellaneous structures used in connection with said unit or | 
any part thereof, and all lands the occupancy and use of which are: 
necessary or ap DFOPTIAte in the development of power: in said unit. 

. “ Project works ” means the physical structures oy a power project. — 


9 


+ 


« Operation period ” means the period covered by final ae sub- 


sequent to the actual beginning of operation. | 
“ Survey-construction | period ” means the period covered by oe 


_ liminary and final permits prior to the operation period. 


os Load. factor ” means the ratio of average is cau to maxi- | 
/ mum power output. © a 
“Total capacity of the power site ” means the net power estimated: = 
to ie available for transmission, and is. determined as the continued — 


 -~product- of (1) the factor 0.084; (2) the average effective head, in — 
feet; (3) the stream flow estimated to be available at. the intake (in. 


 second-feet and in amount not to exceed the maximum hydraulic 


_ capacity of ‘the project works); and (4) a factor, not less than the 


1 The factor: 0. 08: represents the horsepower at 70 per cent efficiency | of a second- foot of . 


: water ee through a head of 1 foot. 
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average load Pictos of the power ern ee the degree of | 
_ practicable utilization of the stream flow estimated to be available, 
and based on the extent of prapucavie po sorney and the joad 
factor of the power system. | 
“ Rental capacity of the power site” means the capacity on wreck 
‘the rental chargeés are based, and'‘is determined by making a deduc- 
tion from the total capacity of the power site which, in per cent, shall 
be the product of the square of the distance of primary transmission 
in miles and the factor 000 but in no case one such deduction 
exceed 25 per cent. | 
» Rec, 8. The occupancy and. use of Titarioe Department lands 


(otherwise than by transmission lines) under a preliminary or final a 


“ power permit for power sites of more than 100 horsepower total 
capacity (except permits exclusively for municipal purposes, for irri-- 
gation, or for temporary construction of project works.as in this. 
regulation hereafter specified) will be conditioned on the payment — 
In advance for each calendar year of a rental charge calculated from. 
the “rental capacity of the power site,” as defined in. regulation ie 
at not’ less than the following rates per horsepower per year: 


For the unexpired. portion of the calendar year and for the first full ecal- 
endar year of the survey-construction period, and similarly for the 


operation period —_.... ie le tact ala eae are Pe $0. O1 
For the second full calendar year of each of said periods__....--.----. _.02 
Por the third yearic cee cus os see et ee Se. * 208" 
AGE tne fourth Vert 3 jee eed aan eceecoei eden 804 

Mor the th, Wear tetsu a e Bee See ae eee ete aS, OD 
PW (ile Sixth yeahs 6 ta ia ee ee ete ee . 06 
‘WO The “SOVenth YOR oot te Ate ee erates aa AT 
‘For the eighth [1 a ae Se et ae ok ert 08 | 
Wor (he: WINCH: VeORN acc oe ose i leet ee ear ks. OO 
| For the tenth and each succeeding FORT nn * SED « 


‘The rental charge will ordinarily be calculated at the following 
rates: per horsepower per year. unless good cause for fixing different : 


rates appears: — 


. For the unexpired portion of the calendar year and for the first full 
calendar year of the. survey-construction yeaa and similarly for the — 


Operation: Der0d:.C. i noe nme ld amatewe gente ene mastetasuawe ase $0. 10 
For the second fall ealendar year of each of said periods. 205 
Wortlie: third year os on 80 
Por the Tourth, yea pio a ee i AO) 

' For the fifth VeAR one ete ea ees wee ti ptac ts ea eti erst renee 50 
Wor thé. sixth: yeari 42 eds hn in nei meae:, SOU: 3 
MOP SHEOSCVENLU: VORT cone G ieee ees eae ee ea eee 70 
For the eighth oe ee no rn ee 80 
Yor the ninth Le aa Ie POR  eges ares  ee . 90 
For the tenth and each succeeding year___--_.--------_--- eater co tiatn te, EO) 


The occupancy -and use of Interior Department lands by trans- 
mission lines will be conditioned on the payment in advance for each 
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| calendar year of a: rental charge to be fixed by the Secretary and — 
specified in each permit according to the circumstances in each case. 
The rental charges on account of a preliminary power permit will © 
be calculated from the rental capacity of the power site as estimated 
by the Secretary at the time of granting such permit. The rental 
_ charges on account of a final power permit will be calculated from the | 
rental capacity. of the power site as estimated: by the Secretary at the 
time of granting said final permit, provided that said estimated rental 
capacity may be adjusted by the Secretary annually to provide for 
changes in length of primary transmission and for increase or de- _ 
crease, by storage or otherwise, available stream flow to an amount _ 
of 10 per cent or more. = 

The first payment by every permittee shall be the aes fe a full | 
year, but any excess of said payment over the pro rata charge for the 
unexpired portion of the calendar year in which the permit is issued — 
will be credited to the permittee as a pee of his a for the first 
full calendar year. | 

All payments made for the Oeseroonecaetion nariea will be cred-, 
ited to the permittee for the cancellation of charges as they become. 
due in the operation period. : 

No rental charge will be. made for the occupancy acl use of Interior 
Department lands under a preliminary or final power permit author-’ 
izing such occupancy and. use exclusively for municipal purposes, 
for irrigation, or for the temporary development of power to be used 


in the construction of permanent project works under permit issued: . . 


to the same permittee. All free permits issued under this paragraph’ 
will be subj ect to such special conditions as the Secretary may deem 
necessary in each case to fully protect the consumers of pores for, 
| such municipal purposes and ir rigation. 


If all or any part of the amounts due for rental cise: as. required a 


- in the preliminary permit. shall, after due notice has been given, be 


_ in arrears for 60 days, then and thereupon: the preliminary permit 


- shall terminate and be void and will be formally revoked by the Sec- _ 
retary. If all or any part of the amounts due for rental charges, as 
required in the final permit, shall, after due notice has been given, — 
be in arrears for six months, then and thereupon the final permit shall 
terminate and be void and will be formally revoked by the Secretary. 
At any time not less than 10 years after the issuance of final permit 
or after the last revision of rates of rental charge thereunder, the Sec- 
retary may review such rates and impose sych new rates as he may | 
decide to be reasonable and proper: Provided, that such rates shall 


not be so increased as to reduce the margin of income from the project 


over estimated and proper. expenses (including reasonable allowance — 


for repairs and renewals) to an amount which, in view of all the cir- = . 
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| eamatances (including fair promotion costs and working capital) 
and risks of the enterprise (including obsolescence), is unreasonably — 
small; but the burden of proving such unreasonableness shall rest 
upon the permittee. ces 
The decision of the Secretary shall be Heal as to all matters of fact — 
upon which the calculation of the charges depends. - 

Reg. 9. All applications for power permits, whether ee naey 
_ of final, to occupy and use Interior Department lands under these . 
: regulations shall, if the applicant be an individual, be accompanied 
by an affidavit by the applicant that he is a citizen of the United 


States. If he is not a native-born citizen he must submit the usual 


proofs of naturalization. If the applicant is an association of citi- 
zens, each member must make affidavit of citizenship, and a complete 
list of the members must be given in an affidavit by one of them. 
Associations must, in addition, submit their articles of association; 
if there. be none, the fact. must. be stated over the signature of each 
member of the association. Applications by individuals or associa- 
tions must also be accompanied by the information called for i in para- 
graph (G) of this regulation. — 

If the applicant is an incorporated company its application must 
be accompanied by the papers below in this regulation specified: 

(A) A copy of its articles of incorporation, duly certified to by the 
proper officers of the.company under its. igs seal, or nee the 
secretary of the State where organized. 

(B) A copy of the State law under which the company was or- 
- ganized Gt it was organized under State law), with certificate of the 
governor or secretary of the State, under seal, that the same was the 
law at the date of MCOEE OLSON ee paragraph (H) of this ss | 
| lation. J : 
(C) If ie ciate ine directs that the ae cies of incorporatiori or 


other papers connected with the organization be filed with any State _ 
officer, there must be submitted the certificate of such officer that the 


- game have been filed according to ge and giving the date of the | 


a filing thereof. 


(D) When a company is epeatud in a State other than ae in 
, which it is incorporated, it must submit the certificate of the proper 
officer of the State that it has complied with the laws of that State 
governing~foreign corporations to the extent required to entitle the | 
| company to operate in. such State. - 
(E) An official statement, by the proper see ifniien the seal of 
the company, that the organization has been completed, that the © 
company is fully authorized to proceed with construction. according 
to the existing law of the State in which it is Anconporsted: and that 
the copy of the articles filed 3 is true and correct. 
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(8) A cab list, signed by the president, under ths seal of the com- 

Z pany, showing the names and designations of its officers at the date — 
_ of the filing of the items by this. regulation required. 

- (G) A copy of the State laws governing water rights with the cer- 
tificate of the governor or secretary of the State that the same is s the _ 


existing law. 
. (A) If certified. copies of the existing laws eeunding corporations — 
, anal irrigation, and of new laws as passed from time to time, be for- - 


-. warded to'the General Land Office by the governor or secretary of the 
State, the applicant may file, in lieu of the requirements of. para- 
_ graphs (B) and (G) of this regulation, a certificate of the governor 
or secretary of state, under. seal, that no change has been made since 
a given date, not later than that of the'laws last aforesaid. a 

Rec. 10. All applications for preliminary permits to occupy and 
use Interior Department lands for the purpose of securing the data 
required for an application for final permit for power projects of 
more than 100 horsepower total capacity shall consist of the follow- _ 
ing items (in addition to those specified in regulation 9), each of 

which shall be dated and signed by the applicant: | | 
,  () An application i in or a on a a form to be prescribed by 
the Secretary. : 

(J) A map on tracing en. and either one LV: an Dyke negative or 
three print copies, cut to a uniform size and not larger than 28 by 40° 
inches and not smaller than 24 by 36 inches, with scale so selected as | 
to show upon a single map the power project or projects applied for, 
showing the approximate location of the dams, reservoirs, conduits, © 
power. houses, and other project works. The map shall show: For 
each reservoir site, the distance and bearing of one extremity of the 


dam. from the nearest. existing corner of the public survey and | 
approximately the position of the maximum flow line; and for each —— 
-water-conduit line, the distance and bearing of each terminus from 


~ the nearest existing corner of the public survey and the approximate 
location of the conduit. If on unsurveyed land, the distances and — 
- bearings may be taken ‘from a permanent mark on some natural 
object or permanent monument that can be readily found cand | 
recognized. — $ - 
(K) Estimates in quadruplicate for shy power project. of (1) the 


total average effective head to be utilized, and the per cent thereof to. 
be obtained from dam and from water conduit: respectively ; (2) the © 
_ stream flow, and the per cent thereof te be made available from stor- | | 


_ age by the project’ works and by other works, respectively; (3) the . 
area to be flooded by back water from the diversion dam; (4) the 
_ length of the proposed water conduit (from intake to taileies outlet) ;. 
(8). the area and available capacity of each proposed storage reser. 
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voir; (6) the probable iad fete of the power system; and (7) the 
distance, in miles, of proposed primary transmission. 

These estimates should be accompanied by complete statements in 
~ detail of all data on which they are based, including stream measure-— 
ments, rainfall, stream flow and evaporation. records, drainage areas, 
probable points of delivery, of power, and'‘any other ae infor- 


mation. 


(L) A. duly carina copy of ah notice or eappnenen if any, as 


_. is required to be posted or filed, or both, to initiate the appropriation __ 
of water under the local laws. This notice or application should pro- 


vide for use, by the applicant for a power permit or by his predeces- 
sors, of sufficient water for the full operation of the project works. 
Application must be made for the occupancy and use of such lands 
for a definite, limited period only, which period will. allow a reason- 
able time for the preparation and filing of the. final application as 
prescribed in, regulation 11. The time prescribed i in the preliminary — 
- permit may upon application be extended by the Secretary uf the : 
completion of the final application has been prevented by unusual 
climatic conditions that could not reasonably. have been foreseen or — 
by some special or peculiar cause beyond the control of the permittee... 
An application for a preliminary power permit shall not be com- — 


- plete until every map or paper required by regulation 9 and by this 


‘regulation shall have been filed. in the form prescribed. 
Ree. 11, All applications for final. permits to occupy and: ‘use . 
Interior Department lands for power projects of more than 100 horse- 
power total capacity shall consist.of the sonia items (in addition | 
_ to those specified. in regulation Oye * 
(I) An application in quadruplicate i in a form to be pierce by” - 
the Secretary. | 
(5) Maps of iseation and plans of structures on tracing linen with 


either one Van Dyke negative or three print copies cut to uniform _ 


size not larger than 28 by 40 inches and not smaller than 24 by 36 


inches with graphical scale not less than 6 inches in length drawn 


‘thereon. Separate sheets shall be used for maps of:location whenever — 
the whole survey can not be shown upon a single sheet. Each sepa- 
rate sheet of maps and plans shall contain an affidavit of the appli- 
cant’s engineer and a certificate of the applicant in form to be pre- 
scribed by the Secretary. The maps shall show reference lines to 
initial points of survey,.to termini of water conduits, to termini of _ 


a transmission lines (when within .2 miles of Interior Department _ 


lands, measured along the proposed right of way), and to intersec-. 
tions of surveys with boundaries of national forests and other reser- 
vations of the United States; all lines of public-land subdivisions by 
‘official survey; and the status as to ownership of all lands of the 
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power uppeetot or eer. designating separately. lands patented, | 
lands of the United States entered or otherwise embraced in any un- 


perfected claim under the public-land laws, unreserved lands of the ~_ 
United States, and, separately for each reservation, lands included 


within national forests and other reservations of.the United States. . 
Elevations and contour lines shall be based on United States Geo-. 
: ‘logical Survey datum whenever available. _ 
| (1) The following maps and plans shall be Sdbeutied for each res- 
_ ervoir that will be a part of the power project or projects applied for: | 
~ (a) A contour map of each reservoir site, dam, and dam site on a | 


~ geale of not more than 400 feet to the inch, with a contour interval of 
not. more than 10 feet. ‘The contour map for each reservoir site shall 
~ . show the high- water flow line and, in case the reservoir is to be’ used 


iegac 


in whole or. in part for diversion purposes, the flow line fixed by the. 
estimated average effective head, and also a table of areas and capaci- © 
ties for each flow line and each contour line. (6)' A cross section of — 
each dam site along the center line of the proposed dam, with a 
graphical log properly located thereon of each boring, test pit, or 
other exploration, and a brief statement of the character and dip of 
underlying material. (¢) Plans, elevations, and cross sections of the 
dams, showing spillways, sluiceways, or sluice pipes, and other outlet 
works; and also a statement of the volume of the dam, the character 
of the mareiinls used, and the type of construction. 
(2) The following maps and plans shall be submitted for the entire 
length ofeach water conduit, from intake to tailrace outlet, that will 
be a part of the power project or projects applied for: (a) x contour 
‘map of the entire water-conduit location, except pipe lines and tun- 
nels, on a scale of not more than 400 feet to the inch, with contour 
_ interval of not. more than 10. feet and a profile of the pipe. lines and © 
tunnels. The contours shall cover either an area of 100 feet. in width 
"on each side of the center line of the water conduit or a. difference 
‘in elevation of at. least 25 feet above and below the erade line of 


the conduit.. This map shall show the transit’ line of the survey and — 


the center line of the proposed final location of the water conduit, 


including curves between tangents, and the distance from the nearest 


section or quarter-section corner of the intersection of the transit. 


line with section lines. If such corners can not be found within L 


| half mile of the line, the fact should be noted upon the map and the — 
tie may be omitted. This map shall also show what sections of the - 
water conduit will be in flume, ditch, tunnel, pipe, ete., and the erade 
of each - section. (6) Plans, elevations, pad CYOSs: er of Teach . 
type of water conduit, showing material, dimensions, grades, flow 
line, and capacity and pene and elevations of intake works and 


 §5736°—vor 41—12—11 | 
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(3) AL eontous map ona scale of not. more han 50 feet fo. the | 
inch, with a contour interval of not more than 5 feet, showing the - 


proposed location of the power house, other buildings, etc., shall — 


be filed for each power-house site that will be a part of the power 


_ project or projects: applied for. This map shall also state the pro- _ 


posed type and estimated number and ee capaaty of the. mere 
_ wheels and generators to be used. _ 

(4) A map of-the survey of the proposed fnal location of an 
| oie line of the transmission line, on a scale of not more than 
_ 1,000 feet to the inch, shall be filed for such portions of.transmission 
- lines as are located upon Interior Department lands and a similar 


map, on a scale such that the entire survey shall be shown on a single _ 


sheet, shall be filed for the entire primary transmission system. 

_ (K) Copies of field notes in triplicate of the entire final location 
survey of water conduits and transmission lines and the exterior 
boundaries of power- -house and reservoir sites, bearing an affidavit of 
the applicant’s engineer and a certificate of the ape aeeDhs in form to 
be prescribed by the Secretary. 

(I) Estimates in quadruplicate for each power project: of (1) the 
total average effective head to be utilized and the per cent thereof 
to be obtained from dam and from water conduit, respectively; 
(2) the stream flow and the per cent thereof made available from 
storage by the project works and by other works, respectively ; 
(3) the area tobe flooded by the’dam below the flow line fixed by 
the estimated average effective head; (4) the length of the proposed 
water conduit (from intake to tail “race outlet) ; (5). the area and 
available capacity of éach proposed storage reservoir; (6) the avail- 
able storage capacity of forebay (or diversion pond); (7) the prob- 
able load factor of the power system ; and (8) the distance, j in : miles, 
of primary transmission. | | 
These estimates should be secs uated: ‘by complete statements 
in detail of all data on which they are based, including stream meas-- 
- urements, rainfall, stream flow, and évaporation records, drainage 

areas, total static: head and losses in head, probable maximum, — 


minimum, and average power output, load curves of the power. 


_ system, efficiencies of machinery, probable points of delivery of 
| power, and all other pertinent information. . . 
(M) Such evidefice of water appropriation as is specified i In regu- : 
lation 10 (L). If such evidence has been filed with an application 
for a preliminary permit, only such additional evidence will. be 
required as will cover appropriations or transfers subsequent to the | 
date of the evidence filed with the application for preliminary 


permit. | | 
(N) A tenes tetginent in quaicnplcats by the applicant of the 


. time desired for making financial arrangements, for completing pre- . 
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liminary construction, and for beginning “ ‘construction of the pro} ject a 
works, ” as defined in regulation 15 (B). _ 

“Maps and field notes. shall designate by termini aa iene: cack 
water-conduit and transmission line, and by initial point and area 


each reservoir and power-house site. The termini of water conduits, 
| the termini of transmission lines, and the intersections with bound- © 


aries ‘of reservations of the United States, and the initial point of 
survey of power- house sites shall be fixed by reference by course and 
distance to the nearest existing corner of the public survey; and the | 
initial point of the survey of reservoir sites shall be fixed by reference 


by course and distance to the nearest existing corner outside of the — 


reservoir by a line or lines not crossing an area that will be covered 
with water when the reservoir is in use. When any such terminus, 
intersection, or initial point is upon unsurveyed land, it shall be con- 
nected by traverse with an established corner of ihe public survey, 
and the distance from. the terminus, intersection, or initial point 
~ to the corner shall be computed and noted on the, map and in the 
affidavit of the applicant’s engineer. | When the nearest established 
corner of the public survey is more than 2 miles distant, this connec- 
tion may be with a permanent mark on a natural object or a perma- 
nent monument which can be readily found and recognized. The 
field notes shall give an accurate description of the natural ob] ect or 
"monument and full data of traverse as required above. — 

Each separate original map, plan, set of field notes, estimates, and 
data, evidence of water appropriation, articles of incorporation, ‘and 
evidence of right to operate within any State shall be plainly marked 
“Exhibit A,” “Exhibit B,” etc., respectively, and referred to by 
such designation in the aplication, Maps and plans shall in addi-_ 
tion be described in the application by their titles as “Exhibit A, — 
map of location of,” ete., “ Exhibit B, plan of,” etc. Duplicate and - 
triplicate copies, etc., should be. thanked “Exhibit A, duplicate,” 
“Exhibit A, triplicate,” etc, Maps should be rolled for mailing and 
| should not be folded. 7 

An application for Gaal permit shall not be complete. anti every 
_ Inap or paper required. by this s regulation. has. been filed in the form 
prescribed, — . | 
Rue. 12.. No applications will be aeeeed for preliminary permits | 
he the occupancy and use of Interior Department lands for power — 
projects of 100 horsepower total capacity or less. Applications for. 


. final permits for such occupancy and use shall be in wr iting, dated - 


| and signed by the applicant, and, in addition to the. items al 
in regulation ' 9, shall be. accompanied by: 
(J) A map. in quadruplicate showing the location of dams, reser- 


; -_-voirs, conduits, power houses, and transmission lines or other works, 


() Piele notes of the ey. in quadruplicate. 
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(L) A statement in quadruplicate of thé amount of water to be 
diverted for use, the maximum capacity of the diversion works, and 
the total average static and effective heads to be utilized. | 

(M) Such evidence of water Sd as is s specified i in regu: 
lation 10 (L).. — 


The map shall consist of one original on tracing ined and either 


one Van Dyke negative or three print copies, and shall not be larger 
than 28 by 40 inches or smaller than 24 by 36. inches, and may be on 
any convenient scale. The map shall show the status as to ownership 
of all lands in the power project, designating separately lands pat- 
ented, lands of the United States entered or “otherwise embraced in > 
any unperfected claim under the public-land laws, unreserved lands — 
of the United States, and, separately for each reservation, lands in- 
_ cluded in national forests a other reservations of the United States: 
The map shall also show: For each reservoir site, the distance and 
bearing of the initial point of survey from the nearest existing cor- 
ner of the public survey, the location of the maximum-flow line, and 
the area and available storage capacity of the reservoir; for each 
water-conduit line, the distance and bearing of each terminns from 
the nearest corner of the public survey, the location of the center’ 
line of the conduit, and its length; and for each power-house site, the 
distance and bearing of the initial point of. survey from the nearest. 
corner of the public survey, the location of thé exterior boundaries 
of the site, and the area. If on unsurveyed land, the distances and 
bearings may, if the nearest existing corner of the public survey 1s" 
more than 2 miles distant, be taken from a permanent mark on some 
natural object or ‘permanent monument that can be readily. sound 
and recognized. | : 
Ree. 18. When a preliminary or sual jpplicntion for the use of 
Interior Department lands only is submitted to a local land office 
the register will note thereon. the date when the same was submitted 


over his written signature. Notations will also be made on the 


records of the local ‘ed office of the fact of such stbmission as to 
each unpatented tract affected, giving the date of submission and _ 
the name of the applicant. When the application affects: lands in — 
more than one district the register of the land office to which is sub- 
“mitted only a. print copy of the map will. make notations in like | 
manner. All the application papers will then be promptly trans- . 
mitted to the General Land Office with report that the required 
notations have been made on the records of the local land office, but. 

no valid right will be affected unless and until the application papers 

are complete, If no unpatented land in the district is involved in | 
the application the local oflicers will reject it, area the usual _- 


right of ee 


Prat 
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Upon receipt of the papers the General Land Office will examine 
the same and determine whether that portion thereof required by + 
' regulation 9 is complete. If not, the commissioner will call upon the — 
_ applicant, through the local land office, to supply. the deficiency. 

When such portion of the papers is found by the General Land | 


Otice to be complete that office will promptly transmit all the appli- _ | 


cation papers to the Director of the. Geological. Survey for considera- 
tion and action, stating’ the fact ind date of such completion. : The 
commissioner will make notation of the pendency of the application _ 
upon the records of the General Land Office. Upon receipt -of the - 
papers by the Geological Survey that office will determine whether — 
the papers, other than those required by regulation 9 are complete. 
If not, that office will call upon the applicant to supply the deficiency: 
When the papers are found by. the Geological Stirvey to be complete, _ 
that office will promptly notify the General Land Office of that fact, 
stating the date when all deficiencies were supplied by the submis- 
sion of the necessary papers. The General Land Office will notify the 
local land. office and the fact and date of such completion shall be 
noted on.the records of the general and local land offices. Said date. 
of completion will be taken as. the date of initiation of priority as 
defined in regulation 3 and as the date of initiation of valid rights 
of the applicant as against other claimants. — 

When copies of preliminary or figal applications for itis use of 
national-forest lands and Interior Department lands are submitted 
-to a local land office, the same procedure will ‘be followed, except that . 
the papers will be held in the local land office until notice is received 
from the Department of Agriculture of the fact and date of the sub- 
mission to that department of the original of said papers. The date 
so notified shall be taken to be the date of submission to the local } 
land office, and notation on .the papers and on the records of the local. 

-dand pfice shall be made accordingly. In case the papers are found 
to be incomplete by the General Land Office or the Geological Survey 

' the office. so finding shall mail to the Department of. Agriculture a 
copy of the letter calling upon the applicant to supply the deficiency. 
' Rea. 14. Before a final power permit will be issued for a “power 
project of 100 horsepower total capacity or. less, the permittee shall 

execute or file an agreement which, upon its. appreral in writing by 
the Secretary, shall constitute and express the conditions of the per- | 
mit. Such agreement shall expressly bind the applicant to such of 


thé items enumerated in regulation 15 and other such conditions as 7 


~~ may be required by the Secretary. 
_. Rue. 15. Before a final power permit will - ore for a power. 
| project of more than 100 horsepower total capacity, the permittee - 
a execute ca file an agreement which, Ypon its approval } in writ-— 
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_ ing by the Secretary, shall constitute and express the conditions of 
- the permit. Such agreement shall expressly bind the applicant— __ 
(A) To construct the. project. works on the location shown upon 
and in accordance with the maps and plans: submitted with the final 
application for permit, and to make no material deviation from said 
Jocation unless and until maps and plans showing such deviation shall 
have been submitted and approved. (See regulation 17.) | 
_ (B) To begin the construction of the project works, or the several _ 
parts thereof, within a specified period or periods from the date of 
execution of the permit, and thereafter to diligently and continu- — 


| ously prosecute such construction unless temporarily interrupted by __ 
climatic conditions or by some special or peculiar cause beyond the — 


control of the permittee. The term “construction of the projéct 
works” as used in: this regulation shall be deemed and taken to 
mean only the actual construction of dams, water conduits, power 
houses, transmission lines, or some permanent structure necessary to 
the’ operation of the completed power project, and shall not include 
surveys or the building of roads and trails, or the clearing of reser- 
voir sites or other lands to be occupied, or the performance of any 
work preli iminary to. the actual construction. of the Perpaneny project 
works. 7 

(C) To complete the construction and begin the operation of the 
project works, or the several] Ratts thereof, within a ne period 
or periods from the date of execution of the permit. | 

(D) To operate the. project: works continuously for the develop- 
ment, transmission, and use of power, unless upon a full and ‘satis- 
factory showing that such operation is prevented by unavoidable 
accidents or contingencies this requirement is temporarily waived 
by the written consent of the Secretary. 

(EK) That any approval of any alteration or amen anisnt) or ‘of any. - 
map or plan, or of any extension of time, shall affect. only the por- 
tions specifically - covered by such approval and that no approval of 
any such alteration, amendment, or extension shall operate to alter 
or amend, or in any way i ataosver be a waiver of any other pert 
condition, or provision of the permit. | 
(#') To pay annually, in advance, such rental charges as may be — 
- fixed and required by the poe under these regulations. _(Regu- 

lation 8.) | 
 . (G) To install at such iniees and. maintain in good ey 
: condition in such manner as shall be approved by the Secretary — 
accurate meters, measuring weirs, gauges, or other devices approyed 
-. by the Secretary and adequate for the determination of the amount. 
of electric energy generated by the project works and of the flow 
of the stream or streams from which the water 1 is to be diverted for 
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= the aparation of thie peace works and of the amount of ‘water ae - 
in the operation of the project works and of the amounts of water 
~ held in and drawn from storage; to keep accurate and sufficient 


. records of the foregoing determinations to the satisfaction of the _ 
_ Secretary; and to make a return during January of each year, under - 


~ oath, of such of the records of measurements for the year’ ended on. | 

‘December 31, preceding, made by or in the Poor ot the per- 
mittee, as may be required by the Secretary. 

(1) That the books and records of the permittee shall be open: ae 


| all times to the inspection and examination of the Secretary, or other — 


officer or agent of the United States ae authorized to make such : 
inspection and examination. | 
(I) That the works to be constructed, eoaiita med aia sae 
under the permit will not be: owned, leased, ‘trusted; possessed, or: 
controlled by any device. or in any manner so that they form part 
of, or in any way effect, any combination in the form of an unlaw- 
ful trust, or form the subs ect of any unlawful contract or conspiracy 
to limit the output of electric energy, or in restraint of trade with 
foreign. nations or between two or more States; or within any one 
State in the generation, sale, or distribution of electric energy. 7 
(J) To protect all Government and other telephone, telegraph, 
and power transmission lines at crossings of and at all places of 
proximity to the permittee’s transmission line in a workmanlike 
manner according to the usual standards of safety for construction, . 
operation, and maintenance .in such cases, and to maintain trans- 
“mission lines in such manner as not to menace life or property. 
(IKK) To.clear.and keep clear the Interior. Department lands along 
- the transmission line for such width and in such manner as the officer 
of the United States having supervision of such lands may direct. i 
~(L) To dispose of all brush, refuse, or unused timber-on Interior . 
Department lands resulting from the construction and maintenance — 
of the project. works to the satisfaction of the officer last aforesaid. 
—(M ). To build and repair such roads and trails as may be destroyed | 
or injured by construction work or flooding under the permit, and to — 


build and maintain necessary and suitable crossings for all roads’ 
and trails that intersect the water-conduit constructed, maintained, 7 
or operated under the permit. 


_ (N) To pay the full value as fixed by the Bah suis 6 - all timber 
~~ cut, injured, or destroyed on Interior Department lands i m the con- 
7 struction, maintenance, and operation of the proj ject. works. | 
(O) To pay the United States full value for all damage to the lands | 
_ or other property of the United States resulting from the breaking 
of or the overflowing, leaking, or seeping of water from the. project 
works, and. for all other damage to the lands or other property of the 
- United States caused by the neglect of the permittee or of the em- 
: ployees, ae or employees of the contractors of the Sa 
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(py To sell power to the United States, when ceased at as ice . 


a rate as is given to any other purchaser for a like use at the same 
time, and under similar conditions, if the permittee can furnish the 
_ game to the United States without ‘aininishine the quantity of power | 

~ gold before such request to any other customer by a binding contract ~ 
of sale: Provided, That. nothing i in this clause shall be construed to _ 
require the permittee to increase permances works or install addi- : 
tional generating machinery. — 
(Q) To do everything reasonably within is power of the Beem es 


both independently and on request of the Secretary or other duly | _* 


authorized officer or agent of the United States to prevent and sup- 
_ press fires on or near the lands to be occupied under the permit. 

. (R) To maintain a system of accounting of the entire power busi- | 
ness in such form as the Secretary may prescribe, which system as 


_ far as is practicable will be uniform for all permittees, and to render 
~ annually such reportsof the power business as the Secretary may 


direct: Provided, however, That if the laws of the State in which the 
power business or any part thereof is transacted require periodical : 
reports from public utility corporations under a uniform system of 
accounting, copies of such reports so made will be are as ful- 
filling the requirements of this clause. 

(S) Te indemnify the United States against any liability. for dam- 
ages to life or property arising from the occupancy or use of Interior 
‘Department lands by the permittee. 

(T) To abide by such reasonable regulation of the service seine | 
| and to be rendered by the permittee to consumers of power furnished 


or transmitted by the permittee, and of rates of: payment therefor — * 


as may from time to time be prescribed by the State or ent ogre 

_ agency ‘of the State in which the service is rendered. : : 
(U) To perform such other specified conditions with ened to 
the occupancy and use of lands within any of ‘said parks or any 
military, Indian, or other reservation as may be found by the chief : 
officer of the department under whose supervision such park or reser- 
vation falls to be necessary as conditions precedent to the issuance of 


the permit in order to render the same ico PeUne with the ae 3 : : 


ane TOs | 
(VV) Upon demand Reto in writing so the Secretary fone 


oe render the permit to the United States or transfer the same to such — | 
‘State or ‘municipal corporation. as the Secretary. may designate, and — 


on the conditions specified in-this paragrah; also to give, grant, 
bargain, sell, and transfer with the permit (apon such demand and 
on said cdtiditions) all works, equipment, structures, and property 


OF me then owned, leased, or held and then valuable or serviceable in the 


Be generation and transmission of electrical power, including the trans- | 
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~ mission system from parame plant to initial point of distribution, | 
and which are then dependent, in whole or in part, for their useful- — 


_ . ness upon the continuance of the permit. The Secretary may re- 
quire such surrender if. the United States shall desire to take over ; 


_ the permit and works, or he may designate’ as such transferee any 


“State or municipal corporation which shall so desire. But such 
surrender or transfer shall be on condition precedent that the United - 


. States or such transferee shall first pay to the permittee the reason- 
able value of all said works, equipment, structures, and. property, | 
and in addition thereto a bonus: equal to three-fourths of 1 per cent 
of such reasonable value for each. full year of the unexpired term 
of the permit. Such reasonable value shall not include any’ sum - 
for any properties or values whatsoever not specifically mentioned | 
in this paragraph, and. shall be determined by mutual agreement 

between the parties in interest, and in case they can not agree, by - 
the Secretary. The reasonable value, for the purposes of this regu- 
lation, of such works, equipment, and structures shall be the cost of 
replacing them by other and new works, equipment, and structures 
capable of developing and transmitting the same amount of mer- | 


chantable power with equal efficiency, less a per cent thereof equal . 


to the per cent of depreciation in value and obsolescence of the 
existing works, equipment, and structures. 

‘Ree. 16. The permit will be prepared in duplicate by this Geoldzical 
Survey for execution by the permittee and approval by the Secretary. 
After approval it will be returned to the Geological Survey for the 
filing of one copy. The other copy will be transmitted to the per- 
mittee by the Geological Survey through the General Land Office and 
the local land office. These offices will, respectively, note the approval 3 
‘upon their records. | 
~ Ree. 17. During the progress of spuateactan aieddmments to maps 
of location or plans of structures will be required from the permittee 


if there is a material. deviation. from the maps or plans as originally 


filed, but no amendment will be allowed that. is incompatible with _ 


mele occupancy and. use of lands under existing permits or pending 


applications. Any approval of an amendment of a map or plan or | 
_ of any extension of time shall be in the form of a supplemental agree- . 

 inerit and permit so drawn as to become a part of the original agree- : 
“ment and permit and a substitute for the clauses amended. “Any 

approval of any amendment of any map or plan shall apply only to , 

_ the portions specifically covered by such approval, and. no approval - 

of. any such amendment shall operate to amend or be in ‘any ney a ‘ 

waiver of any other part, condition, or provision of the permit. 


At, after the completion of the project works, there are any devia- ee 


tions in location from those shown upon: the original map or approved : 
amendments bees additional maps ee in the 1 manner pre- 
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_.- seribed for eam maps of location will be required to be filed within - 
six months after the completion of the project: works, showing the 


extent of such deviations and the final locations of such project. 
works. .Also upon the completion of the project works detailed — 
| working plans will be required of: the works ‘as constructed, except 
such parts as have been constructed in compliance with plans origi- 
nally filed or approved. amendments thereof. Such new or addi- 
tional plans may be originals on tracing linen or Van Dyke negatives 
_ of the permittee’s. own working plans. The plans of conduits, dams, 
and appurtenant structures must be compe: ot power houses, only 
general layout plans are required. | ‘ , 
_ Ree. 18. An extension of the periods stipulated j in the. permit for 
beginning construction and the beginning of operation will be granted. _ 
only by the written approval of the Secretary after a showing by the _ 
permittee satisfactory to the Secretary that the beginning or comple- ~ 


tion of construction and beginning of operation has been prevented 


by engineering difficulties that. could not reasonably have been fore- 
seen, or by other special and Peer causes beyond the control of 
the permittee. | 

Rue. 19. A final penne may be transferred to a new permits 
under the following conditions and not otherwise: The proposed - 
. transferee shall file with the Director of the Geological Survey, 
Washington, D. C., the decree, execution of judgment, will, proposed 

contract of sale, or other written instrument upon which the proposed 
transfer is based, or a properly certified copy thereof, also an appli- 
cation by the prapesed transferee in the form of an agreement bind- 
ing the proposed transferee to the performance of such new and 
additional conditions expressed therein as the Secretary may deem 
| necessary ; and thereupon the Secretary may, in his discretion, ap- 
prove in writing the proposed transfer, and after. such approval the 
transferee shall succeed to all the rights and. obligations of the 
permittee, subject; however, to such new and additional conditions 
as shall have been embodied in such agreement and so approved. 

Ree. 20. If any person shall make a false engineer’s affidavit under 
these regulations the Secretary may order that no map, field notes, 
plan, or estimate made by such person shall be received or filed while 
the order is in force. If any person or corporation for himself or 
‘itself or as the attorney, agent, or employee of another, shall offer or 
file any map, field notes, plan, or estimate bearing a false engineer’s — 
affidavit, knowing the same to be false, the Secretary may order that - 
no application for a power permit shall be filed by or received from — 
the person or corporation so offending, either in his or its own behalf — 
or as attorney, agent, or employee of another, and that no power 
permit shall be issued to such person or corporation while the order: 


ig in force, 
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ay 


ae 91. Wiclation by a, final permittee of. any of the provisions of | 
igs regulations, or of any of the conditions of a permit issued to — 
him thereunder, shall be.sufficient’' ground for revocation of such 


permit; but attention is called to the statute under which these regu: ; | 7 


lations are issued, which provides: 


- That any permission given by the Secretary of the Interior aader the pro- 


- . visions of this act may be revoked by him or by his successor in his discretion. | 


Rug. 22. Any power project. under permit, or any part thereof, 
whether constructed or unconstructed, may be abandoned by the’ 
permittee upon the written approval of the Secretary after. a finding 

by the Secretary that such abandonment will not tend to prevent the _ 
| subsequent development of such project. or part thereof so abandoned, _ 
_-and after the fulfillment by the permittee of all the obligations under 


the permit, in respect to payment or otherwise, existing at the time 
of such approval. Upon such abandonment, after such approval 


thereof and fulfillment of existing obligations, so much of the agree-— 

ment and permit as relates to the abandoned project or Patt of a 

project will be formally revoked by the Bere any. | 7 
Anne August. on 1912. 

“Warmer 14 ‘Fismer,, 

| Seoretary. 


CONTESTS. OF LANDS WITHDRAWN UNDER RECLAMATION ACT. 


-Instaverons.. 


Deparment OF THE INTERror, 7 
| Washington, August 24, 1918. 
The Caceioeae: OF THE GunEra Lanp OFFICE. . 
‘Sir: Through contests, and otherwise, my attention fees ben re- 
peatedly directed to the regulations of J anuary 19, 1909. (87 L. D., 
865), wherein the provisions of paragraphs six. ade seven of the | 
- regulations concerning lands withdrawn’ under ‘the reclamation act — 
of Sune 17, 1902 (82 Stat., 388), approved June 6, 1905. Se L. D.. e | 


607), were amended to read as follows: 


6th. No contest will be allowed against. any entry embracing land included 


~*~ within the area of any first form withdrawal, and in all cases where a contest .— 


has been allowed prior to such withdrawal, the ‘withdrawal, if made before the 


termination. of the contest, or before entry by the successful contestant, will, 
ipso facto, terminate all. right that was acquired by reason of such contest. 


7th. Any entry of land embraced within the area of a second form with- — 


drawal may :be contested and, if at the date of entry by the successful con- 
testant, the land is under second form withdrawal, his entry will be subject to 


r me limitations and conditions of the reclamation act. 
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After a most geal pareeraiion of the atten Ta am of. opinion | 
that the change made by the circular of January 19, 1909, is detri- 
. mental to public interests, believing that contests should be permitted 
~ of all elaims whether within a first form reclamation withdrawal or 

elsewhere, upon a sufficient charge, which, if proven, would .avoid 


the claim or cause its cancellation. Thé regulations of January 19, 


1909, are therefore revoked and paragraphs six and seven of. the regu- 
lations of June 6, 1905, supra, are reaffirmed or. restored with the 


es following modification as to paragraph 62 


Sixth. An entry embracing lands included within a withdrawal, ade under 


either of the forms mentioned, whether such entry was made before or after the 


date of such withdrawal, may be contested and canceled because of entryman’s 
failure to comply with the law or for any other sufficient reason, and any con- . 


testaut who secures the cancellation of such entry and pays the land office fees 


occasioned by his coutest will be awarded a preferred right of making entry. 
Should the land embraced in the contested entry be within a first form with- 
drawal at time of successful termination of the contest the preferred right may — 
prove futile for it can not be exercised as long as the land remains so with- 
drawn; should it be within a second form withdrawal, however, he (the con- 
testant) may make eniry under the terms of the reclamation act and should it, 
at that time, be excluded from all forms of withdrawal he may enter as in | 
other cases made and provided. It should be the duty, however, of such con- 
_ testaut to keep the local officers advised respecting his residence to which no- 
tice may be sent him of his preference right of entry in event of successful 
contest, and a notice mailed to his address, shown by the records of the local 
land office at the time of the mailing of the notice of preference right, will be 
held to meet the requirements of the act of May 14, 1880 (21 Stat., 140). 


IT understand that-the cause assigned for denying the right of con- 
test in the regulations of 1909 was the fact that, to a great degree, 
the contestant, although successful in his contest, was unable to real- 

ize thereon because of the need of the lands for governmental. USC; 

_ and, further, that in instances where the lands were not desired for 
governmental use their restoration, occurring at a date so far distant 

from the successful termination of the contest, led to confusion be- 

cause of overlooking the outstanding preference right at the time of 
the opening of the land to entry, and at the time of entry of the lands 

by another. . 

With respect to the lands that are desired for governmental use, the 
contestant brings his contest with the knowledge that it may be 
futile because of that contingency, and while. there is, of course, — 


- danger of overlooking any postponed right, it seems to me that by. 


appropriate notation upon the records, particularly the plats of the- 
local land office where the land is disposed. of, certainly when other 
application is filed therefor, and if aopapriass notice has not already 
been issued to the contestant it should then be given and no other 
disposition made of the lands. pending | the pee of ae right : 
accorded by the statute. | 





DECISIONS RELATING TO THE PUBLIC LANDS. 137 : 


Your future action respecting contests will be governed accord- 
ingly. So instruct the local officers. ' | 

Very respectfully, — | . S aarunr, ADAMS, | 

Face % ie | _ First Assistant Secretary: 


. FOWLER v. DENNIS. 
| Decided August 28, 1912. | 


| SIMULTANEOUS SerretiaenTs—DIvIstON OF LAND. | —_ : 
The rule that protects a settler upon one subdivision of | a quarter-s -section 
against. encroachment by others - upon any ‘portion of that quarter-section, 


based . upon. the doctrine of notice imparted by the settlement, has no | 


met application where two persons made simultaneous settlements upon the 
same quarter-section at the time of the: opening of the land ‘at midnight ; 
but in such case the land may be divided between the parties. 
CoNFLICTING DECISION OVERRULED. ) 
Sumner v. Roberts, 23. L.. D., 201, overruled, in SO far as in conflict: 


Avams, First Assistant Secretary. ; 


On May. 3, 1912, the Department affirmed the concurring ici 
of the local once and of the Commissioner of the General Land 
Office, which held, in effect, that Harold R. Fowler and Thomas 
Dennis simultaneously settled upon: the NW. 4; Sec. 29, T. 96 N., R.. 
67 W., Gregory, South Dakota, land district, Fowler near the esuth: 
west and Dennis near. the northwest corner thereof, immediately 
after midnight of September 30, 1909 ; that both had since maintained 
residence thereon in good faith and that, since the rights of Fowler 
were not superior to those. of Dennis, Dennis's entry for said. land 
should not.be disturbed. : 7 

Fowler has apphed for a rehearing, and in support of his motion | 
urges that it is shown by the testimony that, although Dennis went 
upon the land: immediately after midnight oF September 30, 1909, 
several minutes elapsed before he began the excavation for a Focuidas: 
tion for his house, whereas Fowler began his excavation Epeotnpely 3 
after midnight of that day. — | z | is 

The testimony has been carefully reviewed, in connection with the 

pending motion, and the Department finds no reason for changing 
its conclusion that these parties settled upon the land in controversy 
simultaneously. John London, a witness for Dennis, when recalled 


to the stand, at the close of the hearing, to rebut certain vestnony., - 


| as to an alleged conversation, made the following statement : 


He (one Langan) -was helping his sister to make improvements on the agatter - 


joining 29 on the west, that is, section 30, and after they got through with their | 


improvements, he fetched the spade over and gave it to Mr. Dennis, who was 
standing on 29 waiting for the spade. We only had two spades in the crowd. 
~. and he had the other, 
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But the above statement must be considered with ey following 
from the subsequent examination of this witness : 
Q@.—You have’ already stated re that you Saw Mr. Dennis make his 


- Improvements? 


A.—I seen him after Margaret Langan, I ioe Mr. Dennis started from the | 
light wagon with the spade. It was a long handled spade. 


Q.—The only digging you saw him do was after serene Langan got - 


through on ber quarter? 

; A.— Unless that he dug some before she started : in. 3 
Q.—You didn’t see him do that? — | 
A.—No, as the man said, I was pretty busy myself, just then. 


The Department can find nothing in this testimony to sustain the 
~ contention made in the motion that Dennis did not begin to excavate . 
for the foundation of a house immediately after midnight, as was 
- testified by him and several witnesses. On the contrary, London’s 
testimony, as a whole, is consistent with, if not confirmatory of, that 
of Dennis and the others. 
The decision of May 3, 1912, was, as 5 stated, based upon the finding 
_ that the rights of the parties were equal; such bemg the case, the De- 
- partment refused to cancel the entry of Dennis in favor of Fowler, 
who had no better claim to the land.. It appears that Fowler settled - 
- upon the SW. 4 NW. 4 and: Dennis upon the NW. 4 NW. 4, and while 
the legal ene of, sich to the entire NW. + is dence it must be 
‘conceded that one who makes actual settlement, in good faith, upen a 
- 40-acre subdivision of the public domain fae on equitable right 
_ thereto superior to the claim of one who settled, at the same time, © 
upon another legal subdivision, even though a part of the same 
_ technical’ quarter section, and reliés upon the claim that a settlement — 
extends to the entire quarter section. The rule that protects a settler. 
upon one subdivision of a quarter section against encroachment by 
others, based-upon the doctrine of notice imparted, can have no pos- © | 
sible ioplitation to a-case like this where the settlements were simul- 
taneously made at. midnight; and to give a party whose claim, as to 
three of four subdivisions, is dependent upon such notice, the home 
and improvements of his adversary, merely because of the allowance 
of the entry of the one and the denial of the application of the other, © 
would be to disregard any settlement rights and give toa mere 
technicality and a negligible fact the controlling weight in a con- 
_ troversy where the equities of the parties should prevail. See Carl- - 
son v, Kries ‘(6 L. D,, 152). | 
‘Section 2274, Revised ‘Statutes, provides for the adj ustment of set. 
eee by two or more persons, made prior to survey, on the same 
legal subdivision, but there is no specific statute to govern cases like ~ 
the one under. consideration. In Sumner v. Roberts (23 L. D., 201), 
involving surveyed land, it was held that a finding of diraultansans 
settlement by two parties upon the same technical quarter section did 
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. not ween a division of fhe land between them; but eh the reason- 
ing of this case the Department is unable to agree, preferring to fol- 
low the holding of the Supreme Court in Williams v. United States | 

(138 U. foe 514, +524), where it was said: : 


It. is obvious; it is common. knowledge, that in the administration of such — 


jo 


7 ‘large. and varied interests as are. intrusted to the land department, matters not 


. foreseen, equities not anticipated, and which are, therefore, not pr ovided for by | 
- express statute, “may sometimes arise, and, therefore, that the Secretary of the 

- Interior is given that. superintending and - supervising power which will enable ‘i 
_ bim, in the face of these unexpected contingencies, to do justice. 


See also Knight v. U. S. Land Association (142 U. Ss. 161)., 

_ It appears from the testimony that after settlement nen the NW. 

; + NW. 4 of said section 29, Dennis moved to. the NE. + NW. +4, and: 
that his hone and improvements are on the latter tract. “a the judg-. 
_ ment of the Department, a just sal eecaoaal of this controversy may 
be effected by the award of the N. 4 NW. 4 to Dennis and the S. 4 
NW. 4 to Fowler, and it is so ordered, ‘aubiect to the right of the 
parties to agree, within thirty days on notice hereof, upon other 
settlement of their conflicting claims. The departmental decision of 

— a 3, 1912, is modified in accordance herewith. - | 
_, The case of Sumner v. Roberts, supra, and others of like import, 
are eg OE overruled, m SO. far as. ‘they 2 are in conflict herewith. 


RULE 83, RELATING TO MOTIONS FOR REHEARING, AMENDED. 
Rurus OF Practice. 


‘DerarrMenr OF THE INTERIOR, 
| _ Washington; August 29, 1912. 


Bas 93 of the males of practice in cases before the United States 
- district land offices, General Land Office, and the Department of the 
‘Interior, approved December 9, 1910 (39 L. D., 395, 408), as amended. 
November 16, 1911 So L. D., ee is hereby amended to. read ; as 
follows: | : | 


Rule a3, A motion for senaine of a cause a the Secr etary of the Interior, 
together with all papers used in connection therewith, must be in’ writing, and 
must, together with evidence of service thereof. on the adverse party, be filed 
- -with the Secretary of the Interior. within 30 days after service ae notice of the 
decision in said cause. : 7 
| Said motion must state concisely. and’ specifically. the grounds upon which 
— such rehearing is asked and may be accompanied by wr itten oe in sup- - 
port thereof. No matters other than those specified will be. considered. . 
The adverse party will be allowed: 15 days after the service of the motion | 
upon him in which to serve and file with the Secretary of the Interior a reply 
.to the motion. _ 

In case no such. motion be. filed within the saree above pr escribed the record | 
will at once be transmitted to the Commissioner of the General Land. Office for. 


176 -—- DECISIONS RELATING TO THE PUBLIC LANDS. 


execution of the judgment of the Secretary. Like action will be taken immedi-_ 
ately after the judgment of the Secretary on any motion for rehearing. , 
No oral argument will be allowed on any such motion, and this rule will be 
strictly adhered to. If the motion be granted, the Secretary will at once 
proceed to dispose of the case, or, in his discretion, if the motion, or the reply 
_thereto, has been accompanied by a request for oral argument in the event of 
_ it being granted, will set the cause down for oral argument, In any. case, how-. 
~ ever, if the motion be. mmc une ago may set the cause down for oral 
argument. 

_ Nothing in this rule, however, shall prevent a any 7 aadement or order of the 
' Secretary on appeal from becoming effective, in whole or in part, immediately 
or at any other time when and. as directed in the judgment or order. 


Rule 83, as hereby amended, will take effect and be in full foree 


on and. after August 29, 1912. 


Dated this 29th day of August, A.D., 1912. 
- Samurn Apams, 


_ Acting Seoretary. 


— 


_ ANDREW L. SCOFIELD ET ALS 
Decided une 21, 1914. 


Coax. ‘LAND THOMHTONE IN deen ) 

Locations and entries of coal lands in. the District of Alaska, in the names 
and ostensibly. in the interest and for the benefit of individuals, but in 

- reality for the common tse and benefit of an association | or combination 
of persons, the use of the'names of the individuals being prey to effect a 
‘colorable compliance with the law, are illegal. 3 

‘Locations Unprr Act or Apri 28, 1904—Limrrations. 

Persons or associations of per sons locating or entering coal ands in ‘the Dis- 
trict of Alaska under the act of April 28, 1904, amendatory of the act of | 
June 6, 1900, are required to possess the qualifications of persons or ASSO- 

— lations making entry under the ‘general provisions of the coal land laws 
of the United States, and’/are subj ect to the same restr ictions and limitations. 

Acts DISPOSING or PUBLIC LANDS STRICTLY CONSTRUED, © . 

Acts of Congress granting portions of the public lands for any purpose, an 
providing for their disposition, should be strictly construed and the grant. 
should not be enlarged by implication. | | | | 

ConsTRUCTION OF ° AMENDED STATUTE, . . 
As a rule of construction, a statute amended is to be Snaeiatood in ‘the Same 
sense exactly as if it had been so enacted at the beginning. _ 
: Location BY ASSOCIATION—ACT oF APRIL 28, 1904. 
While the amendatory act of April 28, 1904, is construed i. the land ae . 
-. ment in connection with the coal land law of Alaska theretofore existing, 
_ yet if it be regarded as an entirely independent expression of the will of 
: Congress, and as constituting all the law applicable to Alaska coal lands, 
its. provisions will not justify a holding that au association of 33 persons — 
igs authorized to acquire 5,250 acres of public coal lands. 
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itneehee RrcHT—OPrENtNG AND ne MINE. © 


A sinall amount of open-cut work, merely for prospecting purposes, does. not. 
meet the requirements of the coal land laws conferring a preference right | 
of purchase upon one who opens and improves a eoal mine upon: the public 

- domain. | 


Coat Lanna LOCATION-—-DECLARATORY Scien Aen. 


ANDREW L. ‘Scorm, ET AL. 


One who makes a coal land location, files declaratory statement eee and. 
~. without sufficient cause abandons the same, is thereby disqualified to make . 
a second location and filing. | 


‘Novice or Location Musr ‘Be Fine. WIrHin ¢ One YAR. a 


- Under the provisions of the act of April ‘28, 1904, notice of location of coal 
lands in the District of Alaska must be filed in the recording district and 
| the local land office ue one year from date of location. : 


“Dep cerenier OF THE INTERIOR, 
GENERAL Lanp OFFIcE, | 
Washington, June 21, 1911. 


,{ The Cumumnenen claims; - coal 
entries 1 to 33, inclusive; Juneau, 
_ Alaska, series. Held for cancel- 
“ivtioniee | | 


_ Usirep STATES 
Vv. ~ 


| Recrsrm AND RECEIVER, 


Junequ, Alaska. a | Mi 3 -, 
- Qt EMEN: There are involved in this controversy | 33 coal 


entries, each a fraction less than half a mile square, including slightly 


- less than 160 acres each, or an aggregate area of 5,250 acres. 


‘LOGATION—PHYSICAL CONDITIONS— ACCESSIBILITY. 
‘The claims are located in the Kayak district of Alaska in the Con- 


troller Bay region:. They form a part of what is known as the Bering. 


River or Katalla coal fields. The center of- the group is about 24 


miles northeast of Katalla, a’small port on Katalla Bay, and about an 


equal distance from the center of Kanak, an island about 4 miles long 
and 1 mile wide situated between Controller Bay and the Pacific 
Ocean, and about 20 miles from the point where the waters of Bering 
River are discharged into Controller Bay. The Bering River, a short — 
stream, is fed principally by the waters of two ‘crecks—Stillwater, 
which is about 1 mile southeast of the southwestern corner of the 
eroup where it leaves Lake Kushtaka, of which it is the outlet, and 
which runs southeast to its confluence with Bering River; and Canyon 
Creek, which rises north of the claims and flows in a southwesterly 


direction to its junction with the Bering River. Stillwater Creek 


flows into Bering River about 4 miles south of the center of the south 
line of the group. The claims are situated between parallel east and 


west lines and are contiguous and compact. The Kushtaka Glacier, | 


\ 
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on the northwest, ‘““ yushes”’ eastward the claims on the north, while 
Canyon Creek ‘‘cuts”’ into them on the southeast with this result, that 
the claim on the southwest i is 1 mile farther west than the Siena on 


the northwest and the one on the southeast 1 mile farther west than | : 


the one on the northeast. North and south the claims extend 2 miles 


and east and west about twice that distance. The country between 


Katalla, Kanak, and the mouth of Bermg River and the claims in | 
question is low and marshy. The waters separating Kanak from the 
mainland are shallow and for a considerable distance the territory is. 
_ described as a mud flat. On the drier grounds in this region there is a 
good growth. of merchantable hemlock and spruce. The center: of 
the south line of the southern tier of claims is in a region low and flat, 
with an elevation of less than 200 feet, but from this central point the 


south line both to the east and to the west ‘crosses low ridges. The 


incline or trend of the surface from the south line northward is very | 


abrupt, and the claims on the north tier have an average altitude of 
about 2,000 feet, and at places the elevation reaches 2,500 feet. 
Trout Creek, rising in the northwestern part of the group, flows almost 


due south through the claims to its junction with Stillwater Creek | 


about a mile south of the south line. Clear Creek, having its source 
near the north line about a mile and a half west of the northeast 
corner of the group, flows in a southwesterly direction through the 


claims and empties into Stillwater Creek a short distance from the. 


mouth of Trout Creek. ‘The surface on the southwest dips toward 
Liake Kushtaka and on the east toward Canyon Creek. Steep hills or 
high ridges lie between Trout and Clear. Creeks and between. Clear 
and Carbon Creeks. Twelve of the claims are east of Clear Creek and 
two of them west of Trout Creek. Access to the claims is very diffi- 
cult. They are reached from Katalla only in small boats and by 


trails that-pass through marshes and almost impenetrable jungles. 
The harbor facilities at Katalla are so inadequate that boats of any 


considerable burden can not land there. Katalla is 673 miles from 
Cordova, as measured along the route of the proposed railroad, and 
120 miles by water. It is by open sea about 1,100 miles from Seattle, 
- about 1,500 miles from Portland, nnd Detiean: 1,800 and 2,000 miles 


from San Francisco. The Chugach National Forest, established by 


the President’s proclamation. of Benet 23, 1909, includes about 
two-thirds of the claims. | | 


CONTIGUOUS AND NEAR-BY COAL CLAIMS. 


Northeast and contiguous. to these claims is the Chezum group of 


11 claims; to the south and contiguous, a series of four claims known 


as the Wardell claims; to the east and separated by Canyon Creek | 


_is.the Lippy-Davis group, northeast of which lies the large Green 


group; to the west and southwest, separated by Kushtaka Lake and. 
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the Kushtaka Glacier, -a nose of the great Martin River Glacier, ata 

distance of probably 2 miles, is the extensive English group, to the 

southwest of which are the Christopher and other small eroups: | 
THE CHARGES. : os 


‘The Govenniient charged briefly: First, that the several lecatigne. 
- filings, and entries were made pursuant to an understanding and 


agreement entered into by all the claimants prior to location to 


combine the several claims for the joint use and benefit of all the 


claimants; second, that each location, filing, and entry was made | 


with the unlawful purpose and ‘intent that the titles acquired there-- 


— under should inure to the use and benefit of an association or a cor- _ 


poration formed or to be formed by the several claimants; third; 
that no mine of coal was. opened or ee on any of the soveral | 
tracts located and entered. 

Matters disclosed by the record concerning two of the entries and’ 
defects apparent upon the face of the papers ae all of them are 
considered 1 in their order. : 


THE, PROCEDURE. 


Notices of the charges above recited were accepted by .the ee 
are through their attorneys duly authorized, and each defend- 
ant denied the several charges and requested that a hearing be ordered 
to determine the truth thereof. An investigation was directed, and: 
to expedite the proceedings thereunder a special commissioner was 
appointed by the Acting. Secretary of the Interior, on September 18, 
1909, to:take and hear the testimony. Under instructions issued by 
this office and approved by the Acting Secretary of the Interior, on 
November 3, 1909, the special commissioner theretofore desienated 
was directed to enter upon an investigation of the charges preferred — 
against these several claims, to administer an oath to any witness 
attending to testify or depose before him in the course of such investi- — 
gation, and. to permit the defendants to appear and be represented — 
by counsel, to the end that the testimony so taken might by stipu* 


lation of the parties be considered by the Land Department in the _ 
disposition of the several cases upon their merits. A stipulation was 4 Si 


accordingly entered into between the United States by its attorneys 
- and agents and the several defendants by their attorneys, ‘under which 
the cases were to be consolidated for hearing, with the provision that 
each case should be disposed of under the facts legally. applicable 
thereto, that the testimony taken in the investigation might be con- 
sidered by the Land Department as though the hearing had ‘been 
ordered by and the testimony taken before the register and recelver 
of the Juneau land office, the defendants expressly waiving any right 
to a decision in the first instance by the register and receiver of the 
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+ Juneau land office and agreeing that the cause be disposed of by the. 
Commissioner of the General Land Office as upon appeal from deci- _ 


sions of the register and receiver of the Juneau land office. It was 


further stipulated that the original papers, proofs, etc., pertaining to 


~ 


the several entries be received and considered in evidence. In con- 


formity with the instructions and notices and the stipulations of 


 - counsel, the investigation of the several charges against the various 


entrymen was begun at Seattle, Wash., November 18, 1909. ‘The 
Government and the several defendants were r epresented by attorneys 
and both the Government and the defendants announced readiness to. 


proceed. Pursuant to authority given to the special commissioner 


and by consent of. counsel representing the Government. and the . 


. defendants, respectively, the investigation was adjourned from time. 
to time and from place to plate until April 2, 1910. The Government 


introduced documentary evidence and called a Number of witnesses, 


_ The defendants called all of the 31 living entrymen and the transferee 
_ of a number of the claims, examined each of them in chief, and sub- 
mitted each of them to the Government for .cross-examination, and 


offered other testimony. KE. C. Hughes, Esq., and John P. Gray, 


-Esq., counsel for the claimants, submitted an elaborate brief in their 


behalf, reciting the facts and discussing the law applicable thereto; 


and on May 8 and 9, 1911, the above-named counsel appeared before | 


this office and delivered exhaustive arguments in behalf of the claim- 
ants. At the request of said counsel, the Secretary of the Interior 
sat with the commissioner and heard the arzuments. 

a | THE FACTS. 2 

‘During the spring of 1902 rumored discoveries of oil in the Con-_ 
troller Bay region of Alaska attracted the attention of Dr. John G. 
Cunningham, of Spokane, Wash., and F. C. Davidson, of Oakesdale, 


~ Wash., and they sent two prospectors there to investigate the alleged 


oil fields. These men returned during the early summer, reporting 


the location of a number of oil claims, and that there was a coal field | 
in the vicinity thereof. Later in the summer one of them made a sec- 
ond trip to Alaska at the expense of Dr. Cunningham and Davidson 


and brought with him on his return samples of oil and also of coal 

Cunningham and Davidson were so impressed with the reports that 
they induced Clarence Cunningham, a mining prospector and a 
brother of Dr. John G. Cunningham, to go to Alaska with one of the 
prospectors for the purpose. of making additional examination as to 


_ the oil and coal possibilities. Clarence Cunningham visited Katalla 


in the fall of 1902 as the agent of his brother, Dr. John G. Cunningham, 
and F.C. Davidson, and examined both the coal and oil fields. He 


found what appeared to him an attractive coal proposition, the land 


being claimed by squatters. He did not believe the squatters had. 
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any wiseal nights, but considered it the better policy to buy them out. 
_ He took samples of coal and entered into an arrangement with the 
squatters by which he was to pay them $300 for each claim of 160 
acres, provided analyses of the coal showed that it was of good quality. 

The analyses of the coal proved that it was of superior quality ; 
and, after reporting the results of his investigation to his principals 
and conferring” with them and they agreeing to make locations, he 
actively. proceeded to interest a number of his other friends to join 
with them in buying out the rights of the squatters and making coal — 
locations. He succeeded in securing nine persons in addition to him- . 
self, each of whom contributed $500 for the purpose of purchasing — 
the rights of the squatters and toward defraying the expenses of 
location. These parties were former Gov. Miles C. Moore and his 
son, Walter B. Moore, of Walla Walla, Wash.; Fred C. Mason ‘and 

J. G. Cunningham, of Spokane; F. C. Davidson and Michael Doneen, 
of Oakesdale; C. J. Smith, of Seattle; F. Cushing Moore (nephew of 
Miles ©. Moora), O.D. Jones, and Clarence Cunningham, of. Wallace, 
Idaho. No written contract was signed by the parties. 

The matter, however, was discussed between Clarence Cunningham 
and each of his associates. and some agreement was reached. Gov. 
Moore discussed the proposition with Baker, and that gentleman 
immediately sought the advice of counsel whether an agreement to 
‘combine coal claims in Alaska prior to location was lawful. . Smith 
consented to make location upon condition that the expenses be 
borne mutually by a number of persons. ¥, Cushing Moore promised — 
to donate one-eighth of his claim to Cunningham. Mason, drawn. 
into it by his former partner, Peel, who was more familiar wath oe 
details than he, stated his ‘understanding as follows: 


Q. Now, did Mr. Peel and yourself consider just how you were. going to make this | 
money back on this claim?—A.. Why, I think so.. | | - 
Q.. Well, now, just what was your idea on that point?—A. Well, it was conaidethty ; 
more Peel’s account than it waa mine. ‘He was always inclined to go into these 
different ventures, and: I, after consideration, thought that coal in Alaska might be 
of good value, especially as it was within a short distance of the ocean, and I realized 
that in: order to. develop coal mines it would take: a.large amount of capital, and, as. 
_ I have stated in. the affidavit I made to Mr. Jones, we all realized that in order to 
— develop:a property of that size: that. it would require a railroad and coal bunkers and 
_tipples and an immense amount of expenditure, and the popular idea was we would 
likely do so that we could secure the titles and to be applied, to forma corporation | 
‘and. place an issue of bonds upon the entire-proposition and retain control absolutely 
of it, we could dictate the prices and how we wanted to sell it, and certainly to. put 
_ the proposition through it would be a matter which would require.an immense capital 
and it would be some time before it could be done. - | : 
Q. Yes; and that was your idea and your understanding of the. matter when you | 
"went into this coal matter P—A, Yes; ; it was. . | | 


Clarence Cunningham, the originator aa Atonloten of the scheme 
and who for himself and as the agent of the others, was to carry 


¢ 
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| it into effect, desoribed an agreement as having been anisied: into, 
- and spread it of record in a journal purchased and kept for the pur- 
pose of preserving in record form an authentic account of the various 


transactions incident to the undertaking. The text of the agTee~ 


ment, as: understood, reduced to writing and preserved by ee 


ham, follows: 
‘WALLACE, Ivano, Panis 1, 1908. 


| " Have options o on several iat properties in Alaska, having examined and sarnpled | 
same in October and November last, with the result that I have agreed to take up 


the options and am entering into verbal agreements with the subscribers and whose 
. hames will appear on the following pages, whereby each of said subscribers shall _ 


have one claim of 160 acres recorded: in his name and will own same individually 
until such time as title can be secured for same. After this is done each subscriber 
agrees to deed his interest to a company to be formed for the purpose of developing 


'- and marketing said coal and receive stock in the said company in payment for same, 
but it is further agreed that each subscriber shall have one- eighth (1/8) of his stock 


issued to Clarence Cunningham in consideration of his sérvices in securing said land. 
This one-eighth interest to be issued to the writer of these pages is to be exclusive of 


his own holdings, upon which he agrees to meet and make his payments in common 


with all others who enter into this agreement, and j is understood to be one ae of 
the entire stock of the said company, 7 

| After entering into the agreement, Clarence Gannigenai returned 
to Katalla early in the year, 1903, purchased the rights of the squatters 
on 22 claims, paying therefor $6,600, and made coal locations ‘for 


himself and his nine associates. He also made.a location for Francis 


Jenkins of Moscow, Idaho, to whom he was indebted, and contributed 
a part of the money which he owed Jenkins toward this project. In 
addition to locating a claim for Jenkins without his authority, 
Clarence Cunningham made 11 other locations in the names of 
‘various friends and associates without consulting them with respect 


thereto. After making the 22 locations, 10 authorized and 12 un- 


authorized, Cunningham left Alaska and set out to interview the men 


whose names he had used and: endeavored to secure their cooperation. 


A number of them among whom may be mentioned John A. Finch 


and A. B. Campbell of Spokane, Wash., acquiesced in the unau- 


thorized use of their names and entered actively into the scheme; 
some refused to have anything to do with it and Cunningham sought | 
and obtained the consent of other parties, whose names had not been _ 


tised, to make. locations, with this result, that in May, 1903, he had 
23 claimants for 22 ele or to use his language, a Twenty-two 


- interests and twenty-three subscribers.” Francis Jenkins of Mos-_ 


cow, Idaho; W. W. Baker of Walla Walla, Wash., Al Page of Ward- 
ner, Idaho; Arthur D. Jones, John A. Finch, A. B. Campbell, R. K. 


Neill, Ty M. Davenport, I. N. Campbell, C. H. Moore, and F.C. 


‘Burbidge of Spokane, Wash.; and Henry and Hugh B. Wick of. 
Youngstown, Ohio, joined with those theretofore associated during 


t the month of a: 1903. With the exception of Francis aaa 
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| whose money Cunningham had used, these oe were not. permitted 
to come in under the same terms as those originally associated, but 
each of them was required to pay the sum of $500 that had been 
advanced by the early participants and $250 additional save Baker, ~ 


who paid $100: additional ; in other words, the. later comers were ; | 


required to contribute $250 and Baker $100 to the common fund. 
-.- During the month of June, Cunningham made an additional pur- 

_ chase, for which he paid $2,850. -From.whom this land was bought | 
does not appear, but, at the rate paid the original squatters on the 
22 claims, the area thus secured embraced nine full and one half 
claims. In June, therefore, 23 locators were holding 313 claims; in 
other words, 23 subscribers at their common expénse bought out the 3 


. squatters and began the development of a, field: ee large to 


include 314 interests. 
| During the latter part of August, 1903, Reginald K. Neill, a mining 
engineer then associated with Finch & Campbell, of Spokane, visited 
the coal fields and discussed with Cunningham the amount of com- 
7 pensation the latter was to receive. Cunningham apparently wanted 
a salary and a part interest in the other claims, or in addition to his 
salary that the other members “carry” his claim. To this Neill — 
objected, using this language, ‘I said I would not go on if I had to 
pay him a salary and carry him besides.” 

Cunningham did not press the matter as hes was looking to Neill 
to raise through Finch & Campbell $35,000 to exploit an oil venture, 

Following the visit of Reginald K. Neill to the coal field in August, 
1903, his: brother, Joseph H. Neill, of Wallace, Idaho, on September 3 
authorized the location of a claim or subscribed for an interest, ad- 
vancing $750. Later in the month of September an assessment was — 
levied upon the 24 subscribers, including Joseph H. Neill, for $250 | 
each, and Cunningham drew on each of them for that amount, and the © 
drafts were paid. October 7th,A.B.Campbell authorized the location 


of two additional claims or subscribed for two more interests, paying a 


to Cunningham for the common fund $2,000; October 12, H. Ww. Col- 
—lins, of Garfield, Wash., joined the enterprise and paid $1,000. 
When Cunningham organized the group or association for the purpose 
of locating the claims, he may have ‘had an imperfect understanding 
of the coal land laws; but ‘in the fall of 1903, on one of his trips to 
Alaska, he traveled with a number of prominent lawyers and was 


_. fully informed by them as to the provisions of the coal-land. acts ap- 
plicable to Alaska and advised that he could not enter into any agree- __ 


ment whereby he was'to receive an interest in any claim other than — 


_ his own or to combine the claims. -After receiving this information ie 


Cunningham did not seek any further instructions from his principals __ 
_ or otherwise change his plans except to substitute a salary of $200-per — 
; month i in liew of the one-eighth interest which he intended to receive | 
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in the other claims, and the collection of the salary was ratified by his 
principals when the matter was called to their attention. During the 
interval between the time that Cunningham clearly understood he 


could not proceed under the mining laws and could not agree to com- _— 


bine the claims and the approval of the act of April 28, 1904, sub- 
| stantially all the development work relied upon by the several entry-_ 

men to bring them within the provisions of the said act of April 28, 
1904, was performed. During the month of July, 1903, Squire C. 
Chezum was employed by Cunningham to superintend the explora- 
tion of the coal field. The territory claimed by Cunningham and his 
associates and in their possession had theretofore been staked out, 
and Chezum with’ native laborers proceeded with the task assigned | 
to him by searching for coal outcrops along the gulches and. streams 
‘and by following if he could the measures discovered. No attempt 
whatever was made to open or improve a mine of coal upon any spe- 
cific or particular claim, but the work consisted throughout in prospect- 
img the field as a whole to find the extent of the coal-bearing lands 


- to ascertain the quality and quantities of coal therein contained for — Bo 


the purpose of determining whether the coal deposits would warrant: 
commercial development. Chezum restricted his activities to that | 
portion of the field west of Clear Creek and the region south of the © 


-. Claims, while another foreman had charge of the prospecting that was 


done between Clear and Canyon Creeks. That the field between 
Clear and Trout Creeks was explored with a considerable degree of 
- thoroughness is established; but little was done in the region between 

Clear Creek and Canyon Creek, and nothing whatever on the Cunning- 
ham, the Victor, and Frick aims, But even where the work was 
most thorough it. consisted merely in findmg and tracing the coal 


measures. One man, acting ‘under the direction of Chezum, would ~ 


frequently make as many as 10 openings in one day. And so little 
' was done except to find and to trace the.coal measures that in the fall 
of 1909 no, evidence remained whatever that even this work had been — 
| done on any; of the. following claims: The Lucky Baldwin. Jenkins); — 
the luyons. (Smith); the. Wabash (Henry); the Ansonia. (Doneen); » 

the. Plutocrat, (Johnson); the Adrian (Mason); the Cunningham 
| (Sweeney); ; the Boston, (Page); the Victor (Baker); the Rutland 
(Joseph H. Neill); the Bozeman. (Finch); the Bedford (Walter B. — 
Moore), the Calais, (Arthur D.. Jones); the Avon (Orville D. Jones); - 
the Tampa (Warner):; the. Frick. (Nelson). A trail had been built — 
across some of the claims above mentioned and what is known as > 

Cunningham Clear. Creek Camp was located on the Avon. Some 
open.cut work was found.on the following claims: The Albion (David- 
son); the Tulare. (Miller) ; the. ‘Lobster (Mullen); the Socorro. (White); . 


the Octopus (Dr. John, G. Cunningham); the Maxine (Clarence Cun- 





- ningham); the Candelario, Henry Wick); the. Agnes (Hugh B.. Wick); . 
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the Clear (Riblet); the Deposit (Burbidge); the Carlsbad (Reginald 
‘K. Neill); and the Syndicate (Frank A. Moore). On the Collier 
(Campbell), the Adams (Fred: Cushing Moore), and the lee 
| Scofield), short tunnels had been driven. 

- During the’ winter of. 1903—4 extensive operations were said on 
in the way of driving tunnels. One tunnel was driven on the Ludlow, 
the claim entered by Gov. Miles C. Moore, near the headwaters of 


Clear Creek, and a number on the Tenino, the tract entered by Collins. _ . 


on Trout Creek. While some of these tunnels were well timbered — 
‘and while they unquestionably cost a large amount of money, not 
one of them was adapted to commercial development, and it was not 
intended that any of them should be so used. The purpose was to 
_ ascertain the depth, the thickness, and the continuity of the coal > 
measures. Neither Chezum, who superintended the work, nor Cun- 
ningham was an engineer, and neither of them had had any expe- 
Tience 1n coal. mining. The operations during the winter of 1903-4 
were very expensive and besides the funds received through the - 
assessments of the various subscribers, levied by Cunningham in 
September, 1903, and the proceeds of the claims sold to Campbell and 
- Collins, Cunningham made further assessments to carry on the work. 
Accordingly in November, Cunningham drew on each of the sub- 
scribers in the amount of $250, except Campbell, who contributed 
$750, the equivalent of $250 for each of three subscriptions, and again. 
-in March a further assessment, m the amount of $250 was made on 
each associate. . : 

The character’and purpose of inex pransactions are shown by. the 
report made by Cunningham on February 29, 1904, immediately 
prior to the levying of the third assessment on the various. sub- 
scribers. At that time Cunningham submitted to each of them an 
extended. report covering the operations prior to that time and. | 
advised them that he was. making drafts on each of them in the — 
amount of $250. to. meet the. > third assessment. ‘The report contained. 
the following statements: = | 

Our development to date has proven very atiabacteeg? and ehie not prepared to 
say: there is no question about the. permanency nor the character of our coal, I will 
state that so.far as knowh at present the. quality is superior to anything on the. Pacific 
coast, while the quantity seems inexhaustible. * * * Our developmeni on Trout 
Creek, where all our work this winter is being concentrated, consists of four tunnels, . 
* * ¥* not counting all the open cuts and surface work done during the summer... 
“ On Clear Creek we have about 200 feet of tunnels with innumerable open cuts, and on 
- Carbon Creek we have also quite an amount of surface work. While it can not be hoped 
that with all these veins we will not meet disappointments (in fact, we already have. 
had to figure through one fault or roll), yet there seems reasonable assurance that we 
have. what will become a. very productive property. * * * Am, therefore, mak- 
ing drafts this day through the National Bank of Commerce, Seattle, on each of our 
27 t subscribers; including weley for $250, and trust same will be. paid | on a 
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This report, which was s received by each of the subscribers and to 
which none of them made any objection, treats the entire transac- 
‘tion asa joint enterprise, in which the subscribers constituted a — 
voluntary association. It incloses ‘‘A statement of account for 
the Alaska coal fields for the fiscal year ending February 1” (1904). 
It speaks not only of ‘‘our development” and ‘‘our coal,’’ but also 
of “our work” and ‘‘our tunnel.” There is not only no conflict. 
between the arrangement set out in this report and the “‘verbal 
agreements” reduced to writing in the memorandum made by 


Cunningham in the journal of the association, which has already. 


been quoted, but the report furnishes strong corroboration of the 
Cunningham memorandum. The circumstances connected with 
the one-eighth interest to be issued to'Cunbningham under his memo- 
randum will be discussed. hereafter. In the report of February 29, 
1904, to the subscribers Cunningham mentions under “receipts” 
the number of subscribers at different dates andthe amounts paid 
by them and the several assessments levied on them and paid, and 
notes. the amount received by the associated subscribers from 
employees through the boarding-house store. Under the head of 
“disbursements”: he represents the expenditure of $9, 450. in the 
purchase of coal claims and the payment of his salary in the amount 
of $1,800. In a trial balance he shows the amounts paid by the 


subscribers, $1,000 for each of the 10 original associates (and Jen- 


kins), $1 100 by W. W. Baker, and $1,250 by each of the later comers 
except that.A. B. Campbell is credited with the payment of $3,750, 
~ the equivalent of the assessments on three subscriptions. These 
reports were received by the various subscribers, and each of them, 
except H. M. Davenport, met the assessment by honoring the draft 
drawn. on him, Campbell, as on the previous occasions, paying the 


assessment for three subscriptions. During March, 1904, Cun- — 


ningham was advised that W. H. Warner, of ‘Cleveland, Ohio, and 
_W. E. Miller, of Elyria, Obio, had each taken from, Mr. Campbell 
one of the two subscriptions which that gentleman had carried from 
October 7, 1903. .Each of these gentlemen was credited on the © 
books of the association with the payment of $1,500. and the joint 
account charged with $3,000, the amount to be refunded to Campbell. . 
- At the time of the approval of the act of April 28, 1904, the associa~ _ 
tion consisted of 27 members; the 10 ere beubscribers and Francis 
Jenkins had each contributed $1,250, Baker, $1,350, and each of the . 
later comers $1,500. Except the construction of trails, no prospect ~ 


or development. work of any consequence was performed after the _ 
approval of said act of April 28, 1904. At the time of the approval: 


of said act. Cunningham was in Alaska and secured a copy of its text 
from the newspapers which printed it in-full. The original locations _ 
had followed the course or strike of the coal measures. The act of - 
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1904 required the claims located thereunder to be surveyed in, rec- . 


 tangular tracts containing 40, 80, or 160 acres by lines running north | 
and south and east and west. It was, therefore, necessary to change __ 


“the form of each location to bring it within the terms of the new act. 
Without consulting his principals, Cunningham employed a surveyor 
and proceeded to have the claims identified in the manner prescribed 


in said act. This work occupied the entire summer of 1904. While 


there were only 27 subscribers, Cunningham located 35 claims. All 
of them except the Wallula, a tract containing 80 acres, were for 
approximately 160° acres. Cunningham left. Alaska in September 
or October, 1904, for the purpose of securing legal advice as to the 


requirements and procedure under the new law. He proceeded to — 


Wallace, Idaho, and employed John P. Gray, Esq., one of the attor- 
neys now appearing for the defendants. Mr. Gray prepared forms of | 
power of attorney, declaratory statements, notices of location, and 
agent’s affidavit, and advised Cunningham that it would be neces- 
sary to abandon the old locations and proceed under the new law. 

Cunningham sent the forms of power of attorney and declaratory 
statement. to each of the subscribers, who executed. and returned 
them. In September, 1904, an assessment in the amount: of $100 
was levied on the subscribers, and Cunningham drew on each of them 
in that amount. The drafts were paid, except the one on Davenport. 

- During the month of October, 1904, Charles Sweeney, a capitalist. 
of New York and a former resident of Spokane, acquired an interest 
in the field. Sweeney was the president of the Federal Miniig & © 
Smelting Co., a corporation operating extensively in the Coeur — 
- d’Alene country. He secured from H. M. Davenport the interest 
formerly carried by that gentleman, and paid into the common fund 
the sum of $350, the assessments which Davenport had not met. | 

Horace C. Henry, of Séattle, Wash., banker, railroad builder, and. 
capitalist, subscribed for an interest during the month of October, 
1904, paying therefor the sum of $1,600; and about the same time 
Henry White, of Wallace, Idaho, general manager of a wholesale 
grocery concern and vice ‘president of the First National Bank of 
- Wallace, became interested in the scheme through either Finch ‘or~ 
Campbell, of Spokane. .White secured the necessary papers through — 


one or the other of these gentlemen, but the matter at that time does - 


not appear to have been reported to Cunningham, who enters it for 
_. the first time in the month of January, 1905, explaming the entry by — 
- the statement: ‘Mr. White gets one interest that was carried Eee? = 
Mr. A. B. Campbell through Mr. Hussey.” | 
During the same month (October, 1904), Byron - G. Riblet, “af 7 
_. Spokane, .president and treasurer of the Riblet.Tramway Co. , pur- 
- chased an interest through A. B. Campbell. It is'urged that it was 
the understanding of both Campbell and Riblet. that the latter pur- 
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| ciel a claim shat had been carried by I. N. Campbell, a 1 brother 

of A. B. Campbell, who died shortly before that date; but the books 
_of-Cunningham show that the claim transferred to the name of Riblet. 

_ ‘was one carried by A. B. Campbell through his meee secronary, 3 

C. H. Moore. 

In January, 1905, Frank F. Johnson, of Wallace, dato: banker; 
Andrew L. Scofield, of Los Angeles, Cal., an intimate friend of Clar-— 
~ ence Cunningham, ‘and a man of considerable fortune; and Ignatius 
Mullen, of Juneau, Alaska, joined the association. Scofield and 
Johnson each contributed $1,600, and Mullen $800. Concerning the 
claims of Johnson, Scofield, and Mullen, Cunningham entered the fol- 
lowing memorandum i in his journal: | | 


Each of the above. parties subscribed for one interest; 4h last named (Mullen) 
paid but one-half the amount due for his, but will pay balance at any time. 


Ignatius Mullen was only 24 years of age when he subseribed for 
one interest in this field. He knew none of his associates except 
Clarence Cunningham, whom he had met twice; he possessed little | 
property and was receiving a salary of $60 per month. He was the 
son of the receiver of the Juneau land office. 

Ignatius Mullen did not understand when he entered iis association _ 
that he was to pay $1,600 for the interest transferred to his name. He 
did not know the area of the claim to be located for him and did not 
recall at the time of trial whether, when he authorized the location of 
the claim, he knew the Government price of the land. He testified 


_. that “the general cost I presume, would be about $1,600.” Cun- 


ningham’s reports show that up to January, 1908, Mullen had paid 
into the association, exclusive of the purchase price of the land, 

$1,900, andthe said reports. show that Johnson and. Scofield, whose 
- names were entered as members of the association at the time Mul- 
-len’s: was entered, each paid into the association, exclusive of the 
Government price of the land, $2,500. In an affidavit executed 
before Special Agent Love of the General Land Office; on November 
11, 1907, P. M. Mullen, the receiver of the J uneau land office, and the 
7 fother of Ignatius, swore: : 


That I have never loaned or advanced the aa Tenatite Mullen any money ini 
ever for the purpose of expenditure or payment upon said‘ coal claim; that the said 
Ignatius Mullen, to my own a had at alt times sufficient. money to meet all 
demandsin connection therewith. | : , 


The son testified that the money was paid by his father, the 
receiver, and explained the payment as being on account of moneys 
to: which he was entitled for services rendered his father in part 
during the son’s minority. After this testimony % was given by the 
_ son, the. father was not called as a witness. | 
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NAB. Nelson, a merchant of Seattle, Wash., and Frank A. Moore, 
a son of Gov. Miles C, Moore, of Walla Walla, Wash.. in March, 1905, 
secured interests, paying $1,600 each. Cunningham explains the | 
| transaction in the following memorandum: | 


Having 35 coal claims in our land, we sold one claim each to each of the above: 


As named parties, thus making 33 paid subscriptions. 


February | 5, 1905, Cunningham executed affidavits hae the 
recelver of the Juneau land office supporting various notices of . 
location under the act of April 28, 1904, and on April 14, 1905, he — 
filed the notices for record with the district recorder. There were - 

- 85 of these notices each of which, as above stated, was supported by 
the affidavit of Cunningham. - The date of the allazed location was 

fixed in either the month of July or in the month of August, 1904. 
Not one of them was placed at a later date than August 14. The 
locations were made in behalf of the parties hereto and for the claims 
subsequently entered by them, -with the following exceptions: Charles 
- Sweeney was located upon the Wallula, survey No. 63, and W. W. 
Baker on the Belmont, survey No. 65, while Will H. Batting and 
K. J. Cunningham of Wallace, Idaho, were located on the Victor 
and Cunningham, respectively, surveys Nos. 38 and 40. 

The claim in the name of Miles C. Moore is located near the north- 
eastern limits of the group; the one in the name of his son, Frank A., 
in. the north tier, but not contiguous to the father’s; the one of the 
son, Walter B., in the south tier, near the east line, while the one in 
the name of Moore’ 'S nephew, F. Cushing Moore, is in the south tier. 
near the west line. The claim in the name of J ohn A. Finch is.on_ . 
the east of the field, while that of his business partner, A. B. Campbell, 
is in the west. “The claims located in the names of the original 
organizers with the exception of those for the Cunninghams. and 
Miles C. Moore are all in the south tier or timber belt. That the 
various locations were made about the dates alleged is substantially 
established by the testimony of Cunningham at the trial of the case. 
He had at that time no specific authority to make the locations 
under the act of April 28, 1904. Cunningham had, however, verbal 
authority at least to make coal locations in. behalf of sacle of the 
parties who had joined the association prior to the approval of said 
act, and these parties ratified his action by giving powers of attorney 
| and executing declaratory statements in the fall of 1904. -Andrew 
L. Scofield (the Newgate, survey No. 50, entry No. 1) did not join © 
. the association until January 31, 1905. In the notice filed in his 
behalf Cunningham swore that the claim was located for him July . 
28, 1904. Cunningham also swore that he located the following 
claims for the benefit of the gentlemen. named, on the dates given: | 
— Horace C. Henry (the Wabash, survey No. 62, entry No. 4), July — 

23, 1904; Ignatius Mullen (the Lobster, survey No. 41, entry No. 
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| 5), July 21, 1904; Charles Sweeney (the Wallula, survey No. 63), 
July 22, 1904; Henry White (the Socorro, survey No. 45, entry. 
No. 6), July. 21, 1904; B. C. Riblet (the Clear, survey No. 68, entry 
No. 19), July 22, 1904; Frank F. Johnson (the Plutocrat, survey 
No. 55, entry No. 10), July 23, 1904; Frank A. Moore (the Syndicate, 
survey No. 39, entry No. 32), August 10, 1904; Nelson B. Nelson — 
(the Frick, survey. No. 37, entry No. 33),. August 10, 1904. Not 
one of the above-named parties joined the association or authorized. 
locations prior to October, 1904, and two did not enter until March, 
1905. . Notices of the locations, declaratory statements, and powers 
of attorney authorizing the respective locations were filed in the 
Juneau land office on October 10, 1905, by Cunningham. | 
In April, 1905, Charles S. Hubbell was employed to make a survey 
of the field, and this work was done during the spring and summer of — 
that year. Thirty-five claims were surveyed; those involved the 
lands now in issue and the Wallula, the 80-acre tract, and the Bel- 
mont. The claims last mentioned were surveyed in the names of © 
Sweeney and Baker in accordance with the location notices that had — 
been recorded in their names by Clarence Cunningham April 14, 1905. . 
The cost of surveying the group of claims was borne by the asso- 
ciation and paid out of the common fund. ; oa 
During the month of April Cunningham uae seek of the © 
members. $100 and drew on them in that amount, and the drafts 
were paid. In August a further assessment in. the amount of $100 
was levied and collected, and during the month H. L. Hawkins, an 
expert, was employed by a committee representing the. association, 
and paid by the association out of a joint fund, to examine the field 
and report the conditions found. Those responsible for sending 
Hawkins to the field do not entirely agree as to the purpose thereof. 
Cunningham understood that Hawkins was to test‘the quality of the 
coal; Smith, that he was, to determine its quantity ; and Henry, to 
ascertain whether a railroad could be built to the mine. Hawkins’s 
report indicates that it was intended oe he should cover all these - 
and. other subjects. 7 
The declaratory statements anid notices of claims filed i Giniue: | 
~ ham on October 10, 1905, corresponded with the notices of location 
both as to the areas applied for and as to the various dates of alleged 
settlement or location. Will H. Batting filed on the Victor, while 
‘Sweeney and Baker filed on the Wallula and the Belmont, respectively. 


K. J. Cunningham, for the Cunningham claim, did not file notice of 


location or declaratory statement until March 9, 1906, upon which 
date her notice of location, declaratory statement for the Cunningham 7 
claim, and power of attorney authorizing location by Clarence 


Cunningham were filed by the latter. It does not appear from Cun- 


. ningham’s books or reports that either Batting or K, J. Cunningham — 
paid any assessment. | a 
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The declaratory statement of Mullen does not follow the form. pre- 
(ane by Mr. Gray for the other applicants and used. by nearly all the 
rest. It contains a specific description of the Jand and an express _ 
declaration as to when the location was made by him uprouen his 
agent. In it Mullen swears: | 


I came into possession of said tract of land on the. 21st day of J aly, 1904, and have 
“ever since remained in actual possession continuously 


- Mullen did not join.the association or authorize the location of 2 
claim prior to January, 1905. | 
October 20, 1905, Cunningham prepared na abmitedl to eh of . 
the subser bers—the association being at that time comprised of all — 
the parties to this investigation—a report dealing principally with the 
investigations made by Hawkins, but including references to other 
transactions. In this report Cunningham recites that Hawkins was 
_sent to the field pursuant to the direction of the members of the asso- 
ciation at a meeting held on J uly 20 at Spokane. The text of a part 
of the report follows: _ | 
We went on the ground August 1 and returned to Seattle October Lb. Tam pleased 
to state that Mr. Hawkins made a most thorough, careful, and painstaking examina- 
tion of the entire field owned by us, as well as a cursory examination of the coal lands 
of the English company adjoining. * * * In addition to the above, his map will © 
show contours and levels from our lands to the ocean, with charts and soundings of 
the channel, where we are likely to build coal bunkers and wharves, besides giving 
approximate route and length of proposed railroad to both the lands owned by the 
English company. and ourselves. We also ran levels and made estimate on a mag- 
hificent water power that can be made to furnish about 3,000 horsepower with a very 
small outlay, roqunane but 24+ miles of fume and a dam about 200 feet tong by 10 feet 
high. | ys 
Cunningham mentions that Hawkins made. no satiate of that 
part of the field situated west of Trout Creek where most of the work 
had been done, owing to the fear that the measures “are thrown from 
their true course,” and that no estimate nor sampling was made of 
that part of the field from Clear, Creek east’ to Canyon Creek, as the © 
’ measures there had not been opened in such systematic manner as 
to warrant an opinion as to their certainty, and that that pen of 
the field showed some confusion. ~ = 
- “We are thus brought to that portion of our etound — Henwean Trout and Clear 
Creeks where the measures are unbroken and developed sufficiently to show approxi- 
mately one hundred million (100,000,000) long tons above the tunnel level we have 


projected, all of which can be mined from one tunnel. * * * Mr. Hawkins finds 
four of our coal claims of but little value for coal so far as can be determined at. 


present, but as they contain heavy timber recommends their being held for that 


purpose. *'* * You are already advised that we are holding considerable tracts 


~~ of land for timber which we will require in large quantities, but there is no law in 


Alaska for acquiring titles to timber lands. Consequently would consider it advis- 
able to try to secure some cheap scrip and cover all we can before beginning any 
very extensive operations. * * * ‘We have located a permanent. tunnel site on 
Clear Creek which will cut all the various veins described in Mr. Hawkins’sreport and 
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afford the best possible outlet, * * * Weare now building quarters to transfer our 
camp from Trout Creek to this. point and as soon as the buildings are completed we 
— will cut off most of our expenses until definite plans are completed. 


Under the head of “Receipts” is the following: “Assessments paid by 


claim owners, $55,400,” and under “Disbursements,” the payment of | 


$5,800 as salary to Cunningham. A trial balance follows and the 
report concludes with the statement that there are a number of unpaid ._ 
pills and— 7 . 


to reet these accounts and leave a éonitoetable balance on hand, Tam aalane draft 


on all of our coowners for $200 and trust all will pay & same promntiy and enable me o | 


-— jJneet these accounts at once. 


Cunningham accompanied his statement by the report of Hawkins. 
The claims are referred to in the Hawkins report as the “coal Property, 
in Kayak recording district controlled by Clarence Cunningham.’ 
The situation and the topography are given and the coal measures 
described. The claims are spoken of throughout the report as “this 
property,” and there is no description therein of any individual claim. 
It is indicated that the coal measures in portions of the field are 
broken. In that part of the field, carefully examined by Hawkins 
and which Cunningham states lay between Clear and Trout Creeks, 
Hawkins found coal deposits which he estimated at 97,410,840 A0ng 
tons. Under ‘‘Development” Hawkins says: . 


For developing this property I would recommend that a tunnel be driven aCTOSS 
the measures as outlined on maps. , 


‘Then follows a description of the e proposed tunnel and. an estimate. 
of its cost, $184, 000. . 


The timber supply.—A very good growth ea mine timber covers a Property to an 
elevation of about 1,200 feet above sea level and will supply the mine for quite a 
number of. years, but not sufficient for the life of the mine. As there is good timber 
on land adjoining this property, I would recommend that as much as possible of this 
be secured. | 

Railroad and harbor.—The waters in this vicinity do not afford good harbor facilities, 
and about the only feasible point for harbor and dock is on the southeasterly point 
of Kanak Island * * *. The only objection to this place for a harbor is that in 
_ the winter for short periods the i ice forms on the mud flats and 1 is carried back and 
forth by the tide. 7 
_ Estimated cost.—A sulnead can be constructed from the mine to the harbor above 
mentioned on very easy grades, 24 ntiles being practically level and about 3 miles’ 
on not to exceed 14 per cent. The greater portion of this road will be across low 
lands, where the track can be laid down before much work is done, and later the 
roadbed raised by hauling gravel from the glacier moraine, where there is an excellent 
place to work a steam shovel. The approximate cost of construction and equipment — 
_ of this railroad would be about as follows: | , 

Items * * *; total, $724,500; estimated cost of harbor, $275, 000. 


Under ‘‘ Water power available” the power site mentioned in Cun- 
ningham’s report is described with some particularity, and it is stated 
that about 4,000 horsepower can be secured, and “this would afford 
cheap mine haulage.” oo, 
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"Other coal properties. —Adjoining the Guhninaias claims on the north are su claims | 
_ which, I understand, are controlled by one man as agent for the different locators, 
- and while there has been no work done I traced the croppings of the upper series 


across this property and have shown same on the map attached. Iwouldrecommend = __ 
the purchase of several of these claims, to wit: 1, 2, 6, 7, 8, 11, and 10, as I think *_ 


they will add considerable to the value of this property, as ihe coal can be mined . 

from. the same opening and a large additional tonnage secured. | 

_ Hawkins concludes his report by finding that the lands are adapted | 
for handling the coal very cheaply; that the amount of coal above © 


water level is exceptionally large; that its quality is such as to assure | : 


it a ready market on the Pacific coast; that its location will permit 
its being supplied to the various steamship lines and several pro- 
jected railroads; that— | | 

the large amount of coal already Speed: ie natural sondipons qaveoghang same, — | 
and the comparative cheapness with which it can be put into the market wil yustity | 

| thorough equipment and permanent improvements. — 

And in this connection he recommended that the banal sioiestsa 
be driven without delay; that a survey be run for the railroad line 
during the winter; and that a capable harbor man or engineer be 
employed to report on the character and expense of dock and bunk- 
ers. He then mentioned that the Alaska Central Railroad was build- 
ing to the Matanuska field, where great bodies of superior coal were 
located, admonished the claim. holders to act quickly so as to place 
their coals on the market before those of the anual field became — 
available, and concluded with— | 


80 having such short haulage from your mine to tidewater you are in a position to 
act quickly and secure the advantage offered by being first in the market. 


The assessments levied by Cunningham on the several members at 
the time that he furnished them with his-own and the foregoing report 
of Hawkins were promptly paid, and not a single member or claim- 
ant filed any protest or made any objection. | 

Reginald K. and Joseph H. Neill declined to pay the asaeaenicnts 


of $100 each levied on the members during the months of April and 2 
_ August, 1905, respectively, at the time.said assessments were made. | 


Reginald K. Neill returned to Cunningham the drafts drawn on 


him. Neill testifies that ‘ ‘Cunningham notified me if I did not pay 


up he would let my claim lapse.” The October drafts in the sum 
of $200, which were accompanied by Cunningham’s report of October 
20, 1905, and ‘also the report of the expert Hawkins, were promptly — 
- paid by both the N eills and the two former assessments | as well, each 
of them sending $400. | 
December 19, 1905, the 35 plats of survey were approved by the 
surveyor general of Alaska and all of them were filed in the local - 
office at Juneau December 22, 1905. Following the recommenda- 
tions of Hawkins that a harbor man be secured to survey the harbor 
_ at Kanak, Engineer Jamme was employed for that purpose in the. 
| 55736°—vou 41—12—18 ) | 
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fall of 1905 and executed his survey thereof during’ the following 
winter. His i in the sum of $556.40 were paid by the 
association. | 

In January, 1906, Cunningham set about. securing the execution of 
applications for patent on the-part of the various members of the 
association, and on February 21, 1906, filed-25 of them in the local 
office at Juneau. The remaining 8 were filed by Cunningham within ~ 


.. afew days thereafter. The applications were for the tracts embraced 


in the declaratory statements, with the exception that Will H. Bat-- 
ting transferred his claim by deed to W. W. Baker and the latter | 
abandoned his filmg upon the Belmont and applied to enter the 
‘Victor, and Charles Sweeney abandoned his filing for the Wallula 
and applied to enter the Cunningham. Sweeney’s application to pur- 
chase the Cunningham was filed February 21, 1906, prior to the filing 
of the declaratory statement of K. J. Cunningham for said tract. 
The notices issued from the Juneau land office were published in a 
‘newspaper and were posted on the land and in‘the local land office. 
The expense of making and filing the applications and of posting and 
publishing the notices was borne by the association. The field notes 
of the surveys accompanied the several applications. | 

February 6, 1906, Cunningham addressed a communication to the 
Acting Commissioner of the Land Office, stating that for himself, 
and as agent for a number of others, he had secured several claims of 
160 acres each, had had them surveyed, and a large amount of devel- 
opment done to determine the value of the land. 

- We are now publishing our notices for patent, and as soon as the time required 
under the act elapses (six months) for adversing us we will make our final proof and °. 
ask for patent. Each claimant pays for the work done on his own claim and expects to 
derive all the benefit therefrom, but owing to the nature of the country and in the 
interest of economical mining it would be necessary to run a long cross-cut tunnel to 
reach the measures at a depth where transportation can reach the ground and proper. 
‘drainage secured.: The cost of this work will be too great for any individual to bear, 
but the benefit will accrue equally to all claims located on the belt after they are 
fully opened (by affording drainage and haulage way). Can we form a voluntary asso- 
- ciation to jointly build this tunnel without prejudicing our right to secure title from 
_ the Government before said title is actually secured? | 

The Acting Commissioner replied to this communication andes date 
of February 24, 1906, carefully rehearsing the statements made by 
Cunningham, including the erroneous statement that” ‘each claimant 
pays for the work done on his own claim,” and upon. the par of these 
statements said: | ona | : 

You are advised that it is contrary to the practice of this office to anaes. to 
_ render an authoritative or binding opinion in any case other than one in which the 
record has been regularly transmitted for consideration and action. However, in 
view of the interests involved it is not deemed improper to state that, while the con- . 
struction of a tunnel such as proposed would call for close scrutiny of each entry made 


for claims in this group as to the good ; faith of the entryman and as to whether he was 
securing his claim strictly for his own use and not Gurectly *¢ or r indirectly for the use 
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~ and benefit of others or of an association or corporation; yét it is bélieved that the con- 


struction of the proposed drainage and working tunnel by a voluntary association to es 


_ be composed of a portion or all of the coal claimants interested in the group, by means: 


- of their own personal and’ private funds, would not militate against the making of 


coal entries by the several claimants and would not imperil their right to secure © 
patent upon said entries. The issuance of patent would, without doubt, be delayed 


until a full investigation of the. matter could be had and the Land Department be ay 8 


advised as to all the facts in the premises 


The proposed tunnel was not driven, and no eae. whatever was : 


"done thereon. 


June 11, 1906, Frederick « Burbidge. Clarence Camninchain, Miles 


C. Moore, C. J. Smith, and H. C. Henry associated themselves together - 


for the purpose of forming a corporation under the laws of the State 
of Washington and adopted articles of incorporation. The name of 
the corporation was the Bering River Railroad Co., and its purpose | 
to construct, maintain, and operate a railroad from. a point near- 
Kanak, in the District of Alaska, ‘Tunning thence in a northerly direc- 
tion up the Bering River to a. point on Clear Creek, in the District of 
Alaska. The amount of the capital stock was fixed at $500,000; the . 
principal place of business of the corporation, at Seattle, Wash.; and 
the number of trustees to manage the affairs of the corporation fixed | 
at five, the incorporators above mentioned. The expenses incident 
to the organization of this corporation were pe by the association _ 
out of the common fund. 

There was expended by the association for examining . route of | 
proposed railroad in November, 1906, the amount of $36.65, and in 
December following the route of the road. was fixed by survey at a 
cost to the association of $987.15. The survey extended from a 


‘point opposite Kanak” to Clear Creek. The terminus of the Toad. 7 


on the property was near the Cunningham camp on Clear Creek. 
Not only was the son of the receiver of Juneau land office per- — 

mitted to secure an interest in these lands by Cunningham, but the © 

register of the same office was employed in 1906 to prepare forms of 

- notice, affidavits, and other papers to be used in final Deh He was © 

paid at the joint expense of all the locators. | 
Special Agent Love, of the General Land Office, in Docanbee 1906, 

anticipating the— submission of proofs on the various claims, pre- 


pared and mailed to each claimant a form of affidavit to be executed —_ 


and returned to him. In the latter part of December, Cunningham — 
_ visited Seattle for the purpose of discussing these affidavits and inter- 
viewed Horace Henry and C. J. Smith with respect thereto. During 
the discussion of the matter Smith took the affidavit prepared for 
Cunningham’s signature and, thinking it was the one prepared for — 
him, proceeded to mutilate it by crossing out a number of expressions _ 
‘therein contained and with pencil suggested the incorporation of 
other words. Being advised by Cunningham that the form of affidavit _ 
7 had been prepared by Special Agent Love, Smith signed the one 
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| intended for him ‘without erasing the expressions gee had — 


ais es 





crossed out in the one intended for Cunningham, indorsing over his 
signature the following statement: 


This affiant has discussed with applicants of adjoining claims the advisability of 
joint development and operation. But this was for convenience and economical rea- 
sons and did not contemplate any share in penny nor-is there any aropmnent: with 
them. . | 


The part of the -affidavit prepared for Cunningham, auc the 
Inutilations and eon made by Smith, is here reproduced 
as follows: 

“That said location was made #64 the sole use and benefit of 
the affiant, and has ever since so remained his, and in his exclusive 


4 control; that at no time prior to. location or at such time, or Since, - 


jhas affiant entered into any agreement, (expressed-orimplieder 
|pledged-himsel£) by promise or otherwise, (expressed-erimpHed,) by 

lwhich the title to-said land, or any part thereof, or interest therein, © 
jis to pass to any other gaa or association wee ever;) ee 





and that when til land is patented he | 

oF ae oe jill-be-free-fe-every-way-to-hold_said-tmet;-to-lease-ox 

22 

There was also indorsed at the bottom of the mutilated affidavit 

which was executed by Clarence Cunningham, after his signature 
thereto, the following memorandum i in pencil: | 


That he has discussed with applicants of adjoining eon the dastapility of joint | 
development of said -property and adjoining properties for economic reasons, but is 
under no agreement to do so, and if it should be done the operation of said claim would 
be for his exclusive account and benefit. | | 


~ ‘Henry, who was present at the conference and warticipated therein, 
modified his affidavit by indorsing thereon the following statement: 


I ee supposed that sooner or later to develop my property it would be hest for 


| | adjoining owners to ion ie the pO but have never considered the matter with 


any person. 


‘Cunningham executed the affidavit nied for him, swith the 
mutilations, interlineations, and the additions above described, 
and forwarded it to Special Agent Love, who, under date of February 
5, 1907, returned it for correction. In a letter dated Spokane, 
Wash. February 18, 1907, Cunningham addressed Love and ex- 
plained how the mutilations: occurred, Cunningham apparently did 
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not notice the penciled addition to his affidavit until after he had 
signed his letter to Love, and the following was added: - 
P. §.—Since writing the above, T saw for the first time the pencil scratches, in- 
_ terlineations, etc., contained in my affidavit. I don’t know much about them, but 
imagine it was done when in company with Mr. Smith and Mr. Henry. We tried to 
_ frame up something that might. be less objectionable to good church members, but — 
; a decided there was. nothing i in it-we could not sign, so let it go-as it was. : 
| wo, | (Signed) ©§ CG. 
During this visit to ‘Benttle, Colniphan attended. a meeting for 
the election of officers of the Bering River Railroad. The expense é 
: OF the trip was borne by the association. 7 
Early in the year 1907, prior to the issuance of any certificate, | 
Cunningham started to Alaska for the purpose of securing timber 
and. water rights, but being delayed did not proceed’ farther than. 
Seattle, and he authorized Hubbell and ee to attend to those | 
matters. _ | 
_ February 26, 1907, the first proofs were filed ; consisting in each. 
' instance of affidavits as to the character of the land. and as to’ the. 
improvements thereon, executed by H. L. Hawkins and S.C. Chezum, — 
and affidavits that notice of the application had been posted on the 
claim, executed by James McGrath and Clarence Cunningham, 
"affidavit of agent as to character of improvements, executed by 


_ Clarence Cunningham, and the special affidavit required: by Special. — 


Agent Love, that the claim was made for the use and: benefit of the 
applicant, evidence of citizenship, etc. As these proofs were filed 
and the purchase money paid, the register and receiver proceeded to 


issue their final certificates and-final receipts. Entries 1 to 4 (Scofield, ~ 


Jenkins, Smith, and Henry) were issued February 26-28; that is, | 
the register issued final certificate on the 26th, but the receiver’ Be 
certificate is dated the 28th of February, 1907; entries 5 to 10; jn- 
elusive (Mullen, White, Collins, Davidson, Doneen, _and Johiisen)e: : 
March 13, 1907; entries Nos. 11 and 12 (Dr. John G. and Clarence | 
Cunningham), March 20, 1907; entries 13 to 15 (Campbell, Henry 
and Hugh B. Wick), March 29, 1907: entries 16 to 21 (Mason, Miller, 
‘Sweeney, Riblet, Fred Cushing Moore, and Page), April 11, 1907; 
_ entries 22 to 30 (Baker, Burbidge, R. K. Neill, J. H. Neill, Miles Gs 
_ Moore, Finch, Walter B. Moore, Arthur D. Terie and O. D. Jones); 
April 23, 1907; and entries 31 to 33. (Warmer, Frank A. Moore, and’ ; 
Nelson), October 25, 1907. : | 
Pursuant to the metric ons which be received froin Glaveiise Gi 
ningham, Hubbell began the survey of timber claims south of the — 
Cunningham group early in March, 1907. The surveys were exe-_ 
cuted under applications by Clarence Cunningham to file soldiers’ — 
additional claims. A soldier’s additional right is assignable and is 
the only right in the nature of scrip that can be located on the tim- 
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ber lands of Alaska. The work in the field was begun on March 10 
- with survey No. 198 and completed April 22:on survey. No. 881... - 
The records of this office disclose that Hubbell made the following 


surveys under Cunningham’s said applications to locate soldiers’ 


additional rights: Surveys Nos. 198 and 199, surveys Nos. 610 to 
624 inclusive, and survey No. 881. Beginning with survey No. 198 
whose initial point is on Lake Kushtaka at.its outlet, the source of . 
Stillwater Creek, a series of surveys embrace the country imme- 
_ diately adjacent to said creek on the south and west, almost to its 
junction with Bering River; a second series begins north of the out- 
let of the lake, omitting a small tract on the shore of the lake, and | 
extends east to the ‘“‘toe”’ of “Mule Shoe Bend”’ in Stillwater Creek, 
thence east and south, taking the lands immediately north and east 
of said creek; a third series connects the lands of the Cunningham 
group with the timber lands on Stillwater Creek through the valley 
of Clear Creek from the Avon and Lucky Baldwin. coal . claims, 
through which the proposed railroad runs; a fourth series connects _ 
_ the Cunningham group of coal claims with the body of land on Still- ~ 

water Creek through the valley of Trout Creek. . The field notes show 
these lands are, with the exception of a very small area, covered. 
with a fair or aead growth of hemlock and spruce timbers. There 
was expended on these timber surveys or in connection therewith 
by the association or out of the common fund contributed by each 
claim holder nearly $4,000. These surveys were approved by the. 
surveyor general at various dates from the latter part of November, 
1907, to January 2, 1908. The inclusion of the lands in the Chugach 
N ational Forest stopped their purchase. 

March.1, 1907, Cunningham submitted a statement of account of 
the coal Raids: to’ each of the subscribers. Under “boarding-house 
store’? he shows the disbursement of $1,858.20 and explains it as 
follows: “Boarding-house store represents supplies of all kinds on. 
hand, such as groceries, provisions, bedding, rubber boots, coats, 
tébacco, etc.;”’ and under “salary” he shows the payment. of $7,800 
_ to himself; and under “railroad and terminal’ that. $1,862.50 hed, 
been spent for the examination of harbor by George KE. Jamme, and. 
in surveying for railroad terminals, etc.; under “receipts” he shows 


the payment of $71,850 by the claim..owners; under “trial balance,” 


the payment of $2, 050 by each of the 10 shea organizers, $2,150. 
by Baker, and $2,300 by all the later comers, with the following 
exceptions: Jenkins $1,700, Mullen $1,900; and-W. H. Warner $2,100. 
“In the early part of April, 1907, Clarence Cunningham entered into — 
| negotiations with Stephen Birch, the managing director of the Alaska 
Syndicate, a concern controlled by the Guggenheims of New York, 
resulting in Cunningham’s calling a meeting of the claim holders in — 


— 
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| a ‘effise of Finch & Campbell at Spokane, Wash., “May. 1 15, 1907. a 
_ April 23, 1907, Cunningham sent the following ican, to Birch: : 
“Am calling meeting to perfect organization so proposition can be — 
arranged;” and on May 1, 1907, Cunningham wrote Birch stating 
that he had called a meeting ‘ “at which time we can incorporate and — 


pass resolutions that will be effective, whereas should we now submit. 


one to you and have it accepted, we. might not be able to ‘deliver | 
the goods.’ ”’ Responding to the call of Cunningham, 18 of the claim. 


holders met at the time and place designated, Those in attendance | 


were: Miles C. Moore, John A. Finch, A. B. Campbell, F. H. Mason, 
Clarence Cunningham, J. G. Cunningham, Charles Sweeney, O. D. — 
Jones, A. D. Jones, M. Doneen, F. C. Davidson, H. W. Collins, Alfred. 
Page, Francis Jenkins; F. F. Johnson, R. K. Neill, Frederick. Bur- | 
bidge, A. L. Scofield. Gov. Miles C. Moore was elected chairman _— 
of the meeting, and. Frederick Burbidge secretary. Cunningham. © 
‘submitted to the claim holders the Guggenheim propositions, 
which were: First, that the Guggenheims mine the coal on a 
royalty basis; second, that the claim owners incorporate, deed their 
lands to the corporation, receive as consideration therefor one-half 
of the capital stock, the other half of the capital stock to be held in 


. the treasury and sold to the Guggenheims for a sum sufficient to 


equip and develop the property, the operating: company to build 
bunkers at the coast terminal of the railroad and enter into contracts | 
with the Guggenheims as to the disposition of the coal. The plans 
submitted by the Guggenheims did not meet with the approval of. 
the majority of the claim holders,.and it was decided that they at, 
that time would make no proposition to the Guggenheim. company. 
Thereupon, on motion of Mr. Sweeney, seconded by Mr. Finch, the chairman was 
authorized to appoint a committee of five who should organize a corporation for the — 
purpose of acquiring coal claims owned by those present and those of such other claim 
owners as might desire to join the corporation, the committee to secure deeds to the | 
Inining claims and to issue receipts therefor and to take all necessary steps to complete 
the organization of the company ready for the transaction of business. — 


- There were appointed on that committee C. J. Smith, Clarence — 
Cunningham, H. W. Collins, R. K. Neill, and Frederick Burbidge. 

During the progress of the meeting the question was raised whether 
at that time the claim holders had the legal right to form a corpora= 
tion for the purpose of taking over the properties, and it was decided _ 
to consult counsel with respect thereto. W. J. C. Wakefield, the 

personal attorney for Messrs. Finch & Campbell, was selected, called 
before the meeting and requested to give his opinion. Wakefield 
advised them that they had the legal right to form a corporation, and 
he was subsequently retained by the committee to prepare articles of 
incorporation, but, owing to differences of opinion which developed — 
among the members of the committee itself, Wakefield decided it 
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. _ would be savsuble to. take the deeds to-a re company. The Union 


- Trust Co. of Spokane. was selected and forms of deeds prepared by — 
- Wakefield and sent to the various claim owners. The deeds, while 
_ given to a trust company, were absolute in terms and conveyed to said 
company all the title the claim owners possessed. - Eighteen of the 
claim owners, to wit, Henry W. Collins, A. L. Scofield, Michael 
Doneen, Frank F. Johnson, Orville D. Jones, Alfred Page, John A. 
_ Finch, Francis Jenkins, Henry White, Walter B. Moore, Fred C, — 
Davidson, Joseph H. Neill, Fred Cushing Moore, Reginald K. Neill, | 
- Amassa B. Campbell, Byron C. Riblet, Hugh B. Wick, and Henry 
- Wick, executed and. delivered their deeds to Mr. Wakefield. Two, 
Charles Sweeney and Frederick H. Mason, were uncertain whether 
they executed deeds; five, Miles C. Moore, Charles J. Smith, Horace 
- Henry, Clarence Cunningham, and Dr. John G. Cunningham, were not 
questioned with respect thereto; three, Frank Moore, Nelson B. Nel-. 
son, and W. H. Warner, had not received their certificates, and: the 
- copy sent to Ignatius Mullen failed"to reach him. Two, W. W. Baker 
and A, D? Jones, were not satisfied that they had the legal right to 
convey their claims before the issuance of patent. Frederick Bur- 
bidge, the secretary of the meeting and one of the committee. to 
organize the corporation, left the State of Washington for a European | 
trip shortly after the May meeting. A deed was sent to and received 
‘by him while abroad. He intended to execute it, but decided to await 
his return to Washington; but, upon arriving home and learning of the 
- arrangement that had been antared into between a committee repre- 
senting the claimants and the Guggenheims at Salt Lake, he declined: 
to execute the deed and actively set about to frustrate the Salt Lake 
plan. 
The Guggenheims heonine impatient at the aaieg: urged Clarence. 
Cunningham to secure from the claim holders a definite proposition, 
stating to him that they must have coal and unless they secured it 
from the Cunningham people they would look elsewhere. Accordingly 
Cunningham called a second meeting of the claim holders in the office 
of Finch & Campbell in the city of Spokane on July 16, 1907. At this 
meeting Finch presided and H. W. Collins. was secretary. Those 
“present in person were: Messrs. Page, Mason, Jones, Campbell, Finch, — 
Dr. Cunningham, Clarence Cunningham, Doneen, Collins, Moore, 
O. D. Jones, and Jenkins; and the following represented by proxy: 
Messrs. Davidson, Warner, Henry Wick, Hugh B. Wick, Scofield, 
Mullen, Nelson, Miles C. Moore, W. B. Moore, Johnson, and White. 
It is disclosed by the minutes of the meeting that Mr. Wakefield was 
absent and that no information could be obtained as to the number of 
deeds received by that. gentleman for deposit with the Union Trust 
Co. The minutes of the meeting show: 


A motion was made and carried that two members be added to the committee, a 
majority of whom would have full authority to instruct the Union Trust Co. to. make 
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conveyance to: a corporation to be formed: whenever it is deemed advisable. The 
_ chair appointed Messrs. F. H. Mason and A. B. Campbell:as additional members of 
: the aforesaid committee. | 
Cunningham reported. the SoetiOn taken: by the Cate and 

stated that it was desired by them that a definite proposition from 


the claim owners be submitted to Eccles: at Salt ces on. nue 20th of a 
_ that month, and the minutes recite: 


A motion was unanimously carried that the chair apport a éommmaties of three to go | 
to Salt Lake on the above date and negotiate the best terms possible for all concerned. 
After a full discussion and at the suggestion of several of the members present the chair 
appointed as such committee Miles C. Moore, A. B. Campbell,.and Clarence Cunning- 
ham. Allof the members va agreed to ratify any action taken by said committee. -* 
(Italics are mine.) | 


It will be noted. nee the subscribers or slants are referred to as. 

“members” and the. distinction is made between ‘‘the members. 
present”’ and others who, although. absent, are presumptively also 
members, although at the time of this meeting the only association 
of which any of them could have been members must have been the. . 
association which existed from the beginning, as no change i in their 
relationship in this regard had occurred. 

Gov. Moore, Campbell, and. Cunningham accepted thet: appoint es 
ments and proceeded. to Salt Lake to carry into effect the instructions - 
given. They met Eccles arid the attorney of the Guggenheims and 
represented to them that at a. meeting participated in by 25 of the 
33 coal claimants a resolution was unanimously passed authorizing 
the committee to enter into negotiations with parties to secure the 
equipment, development, and operation. of the consolidated property 
and. the sale of its product; that. to effect consolidation it had been 
determined. that. each of said entrymen should convey the. title to 
-his individual tract to the Union Trust Co., of Spokane, Wash.., in 
_ trust, to be dealt with in such manner as should: be directed by C. de 
Smith, R..K. Neill,.H. W. Collins; Frederiek Burbidge, Fred. H. Mason, 
A.B. Camipbell, aa Clarence Cuiminghan: or a-majority of them. Act- | 
ing for themselves.and as a committee Tepresenting their associates. 
under the resolution adopted at Spokane on July 16, Moore, Camp- 
bell, and Cunningham submitted for the eaetdoratien of Daniel 
Guggenheim certain proposals which were in brief that a corpora- 
tion be formed with a capital stock of $5,000,000 divided into 50,000 


a shares of the par value of $100 each; that. the title of all of said’: 


properties including water rights be transferred to said. corporation 
in consideration for which 25,000 shares of the stock were to be dis- 
tributed to the vendors of ‘the claims, the remaining 25,000 shares _ 
of stock to. be deposited. in escrow with the Bank of California, Seat-_ 

tle, with instructions to make delivery of same. to Guggenheim or 
his nominee upon the payment to said depositary to the credit of 
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said corporation of $250,000, said money to be considered as a 
- ‘working capital’ to be expended by said corporation in the equip- | 
‘ment, development, and operation of said property. Guggenheim 


was given the exclusive privilege to purchase the ‘‘run of the mine” 


_ for a period of 25 years at the rate of $2.25 per ton of 2,240 pounds, 
the coal to be delivered at the mine either in bunkers to be provided 


- by the corporation for that purpose or upon cars, as said Guegenheim 


might direct. Guggenheim was to build a railroad from the portal. 
of the mine to tidewater and the mining corporation was to furnish 
grounds to establish and maintain its tracks, switches, depots, termi- 
nals, stations, and other facilities. He was further authorized to — 
- purchase at the rate of $1.75 per ton of 2,240 pounds all the coals - 
“necessary for the operation of the railway. He was allowed a period 
of 25 days within which to elect to cause an examination of the — 
property to be made‘and, if he caused this examination, four months 
within which to determine whether he would accept the proposition. 
Guggenheim sent the experts to examine the property within the — 
_ period specified, and notified the committee of his acceptance of the 


proposition within the time fixed. The expenses of the examination 


of the field.made by Guggenheim were borne by the association and 
were subsequently repaid by Guggenheim i in the sum of $1,359.60. 
‘The contract: entered into between the committee representing the 
members of the association and the Guggenheims was not satis- 
factory to a large majority of such members, and many of them upon. 
learning the terms of the contract withdrew their deeds from Wake- | 
field. 
~ On or about August 4, 1907, oT T. Jones, a special seen of the | 
Land Office, called-on one of the entrymen, Fred H. Mason, and inter- 
viewed hitn with respect to these coal entries. The matter was 
thoroughly discussed on the afternoon.of the day on which the call ° 
was made, and on the followimg morning Jones again visited Mason, 
taking with him: a paper prepared for the signature of the latter. 
. Mason read the statement and said: ‘‘I must state that you have not 
exaggerated it a particle.” Whereupon Jones asked him to sign the 
statement. Mason requested the privilege of consulting his attorney 
before doing so and, with Jones, he proceeded to the office of Wakefield 
and meeting A. B. Campbell the four considered the paper, after 
which both Mason and. Campbell signed it, the latter corroborating the 
-former’s statement, and each of them swore to it before Jones. It 
is represented therein: . 
_ We have often talked of what we were going to ‘is with our nna both before and 
after making entry. The popular idea with us is that after we get our titles from the - 
Government we will make an effort to get a railroad to our lands so as to get the coal 


- out for shipment; we thought that if it were perfectly legal we would form a company 
and i issue oe for the securing of bonds for the oe of the road. 
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an September, 1907, ‘Cunningham expended for the. purpose of 


locating and holding a water right at the outlet of Lake Kushtaka_ 
$205, and during the month of December, 1907, $776 in the exami- 
- nation of the harbor and in surveying for railroad. | 
January 1, 1908, he submitted a statement of account of iis 
Alaska coal fields, wherein he shows the receipt of $131,050. This 
- amount, however, included the purchase price of the land, which 
was paid direct by the several claimants to the receiver at the Juneau — 


land office. Under “disbursements” it was shown that $9,800 had . 


_ been paid to him in salary, $2,638.15 for’ railroad and terminal, - 
$3,955.10, timber land, and pd water Tight, with the following 
explanations: 


Railroad and terminal account oe been ees by new surveys found necessary. 
This will be further explained i in accompanying letter. Timber-land account con- 
sists of expenditures made in surveying and platting 1,600 acres of timber land adja- 
cent to our coal claims. . It is our intention to secure title to this land by use of soldiers’ 
additional homestead scrip after surveys have been approved. Water-right account 
is a sum papeuee for labor on water. right oe on Lake Kushtaka for ROWE 

purposes. | 

January 15, 1908, Canninehags wrote to the nee and receiver ” 
at Juneau concerning the filing of a map of the Bering River Rail- 

road Co., and, speaking of the claims, he said: 

Tam particularly anxious to have these matters go through now at the earliest 
possible moment, for it looks as though it would be up to us to furnish our own trans- 
portation, in which case I must have all my financial and preliminary arrangements 
made before the season opens and take advantage of the long summer. days if we 
expect to get into the market by next fall. You will therefore confer a great favor - 
if you can assist me in any way, and if you wish ‘it any information or advice fur- 
nished me will be treated as strictly confidential. 

March. We 1908, a map of preliminary route of the ‘pene River 
Railway Co. was filed i in the Juneau land office. The survey was 
' executed by Charles 5. Hubbell, and appears to have been signed 
by J. C. Smith, president, and James Cunningham, secretary. As 
delineated upon the map, the road started near the southern point 


of Kanak Island and ran northwest. to near the north boundary of 


said island; thence northeast across the mud flats to a point south 


of the Pont of Bering River; thence along the valley of said river _ 


_to the pomt where the waters of Stillwater Creek are discharged. 
therein; thence across said river and along the valley of Stillwater 


Creek to Mule Shoe Bend, at the mouth of Clear Creek; thence 


along the valley of Clear Creek to the Cunningham. camp on tne 
Avon claim. 


On or about March 4, 1908, im R. Glavis, then Chief of Field Divi- a 


sion of the General Land Office, and H. T. Jones, special agent, 
interviewed Orville D. Jones sal Frank F. Johnson, of Wallace, 
Idaho, with respect, to these entries. They went over the matter 
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carefully with both Jones and with Johnson on the afternoon of the 
day the first call was made-and were informed by each of these entry- 
men that they had certain papers or reports that had been submitted 
to them by Cunningham during the course of the proceedings. At 
the request of Glavis and Special Agent Jones these reports were. 
produced, and on the following day Glavis and Special Agent Jones 
again called upon O. D. Jones, and, after further discussion, Glavis 
_ prepared a. statement which O. D. J ones signed and verified. After 
__ setting forth that. he authorized the location of a claim in the spring of 
1903, O. D. Jones said: - oe : 
_ Since then I have been assessed from time to time | favs aaa Cunningham 
$4,200, which included the price of the land. Cunningham was agent for 31 other 


entrymen, who, like myself, advanced various sums of money. The money was 
expended by Cunningham to develop and improve the coal field as a whole; nearly all 


of the 32 coal claimants are acquainted with each other; they are men of the best | 


business. standing and prominence in their respective lecalitiee: the matter of the 
formation of a company was never formally discussed at any of our meetings, but we 
have discussed this question among ourselves, as we were well satisfied that we could © 
not handle the claims individually; anyone who is at all acquainted with coal mining 
_ knows that one claim could not be handled profitably, especially in Alaska, where 
- expenses.are so great, since the large expense preliminary to the opening of the coal 
“field would not warrant: it; we have, therefore, understood among ourselves that when | 
title had been secured we would form a company and combine the entire group; this 
was, however, positively the only understanding; we had no written agreement or any 
| written instrument whatsoever. , : 


The foregoing sworn statement was then presénted to F. F. Johnson 
and he attached thereto a statement, under oath, that he secured the 
claim.of some member who dropped out, and that- 

Ihave read the foregoing affidavits and know from my own personal knowledge that 
_ the contents thereof are true with respect of my own claim in the Cunningham group. 

' Just prior to they departure from Wallace, F. Cushing. Moore, 

for whom Glavis and Jones had inquired, waited upon them, read 
the affidavits that had been signed by Orville D. Jones and corrobo- . 
rated by Frank F. Johnson, as aforesaid, and confirmed them in the 


following language: 


* #* * T first became. interested 4 in whe matter in the fall of 1902, I think wasthe 
date. Ihave read the.foregoing affidavit of Orville D. Jones, and hereby corroborate | 
the same and state. that the matters mentioned by Mr. Jones in connection with his 
‘understanding concerning the working of his coal claim are also true with respect to 
my own claim. . I was located by Clarence Cunningham among the very first persons, 


The statement was signed and sworn to by Moore. - 

Glavis and Jones after procuring a statement: from White isdeaibd 
to Seattle, Wash.; and on the morning of the 6th of March, called 
upon Clarence Cunningham.. They went over the matter very 
carefully. During the course of the interview Cunningham pro- 
duced for examination a journal in which he had kept an aceount of 
the proceedings. Glavis secured the volume and was permitted 
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to ne it to. ie hotel for the purpose of checking certain matters. 
‘Cunningham also furnished Glavis the copies of one or two reports 
which the latter had not obtained in Wallace, Idaho. By engage- 
ment, Glavis and Jones met Cunningham im the afternoon of the 
same day and shortly after the second conference began Gov. Miles C, | 
Moore came in and participated therein. Near the conclusion of the 

interview the hotel stenographer was called and Glavis in the presence © 
of Cunningham and conformably with his suggestions dictated a 
statement which was reduced to writing by the eee cor=— 


Ss rected, signed, and sworn to by Cunningham. 


In this verified statement Cunningham sets forth in some detail 
the circumstances attending the location and entry of the several 
- claims and explains the negotiations with the Guggenheims. nee ey 
other things he says: ; : 


_ Thave kept a complete record of oe made in the develgnnient of these 
claims, and the statements which I have made and the journal which I have kept are 
true and correct statements of the facts. * * * We have had no written agreement 
‘whatever with any corporation and the only understanding which we have had ‘is 
that among ourselves. We have had an understanding that when the patents had 
been secured we would form a.company for the development of the coal fields, but 
none of the claims were taken up for the benefit of a corporation, but merely with the © 
idea that when titles were secured we would combine our claims and work the coal. 
fields for ourselves. We have always proceeded with this end in view, for anyone 
familiar with coal mining well knows that it is impracticable to mine an individual © 
claim of 160 acres, especially in Alaska, where expenses are so great. 

_As agent for the various coal claimants, I am ‘personally familiar with their ideas, 
having talked with them concerning the matter, and know that they are thoroughly 
familiar with the conditions and the facts as stated in this affidavit. ~ 


‘Under date of March LY, 1908, Miles C. Moore addressed a com- 
munication to this office eee to the fact that he had made coal 
entry No. 26 of the series now under consideration: | 

During a visit to Washington in J anuary of the present year, I was told that the 
. issuance of patent on this and other claims in which Clarence Cunningham acted as 
agent was delayed pending the receipt from the Juneau office of certain plats. * * * 
A short time ago the writer met Messrs. Glavis and Jones, who were again investigat- 
ing these entries. Their report can not be otherwise than favorable, but even if 


favorable it does not follow that still other agents will be detailed to make still other . | 


reports. The entries have been gone over repeatedly and favorably reported on, but 


still our patents are delayed and the development: of the mines and the building of _. 


the line of transportation necessary to bring the coal to tidewater are being retarded. 
_ The coal, which i is of superior quality, is needed all along the coast, as the coal here 
is now high in price and of inferior quality. If this coal, some of which is identical 
with the Pocahontas coal used by the battleships, was now available, it would not be 
‘necessary to send supplies around the Horn in foreign transports. 

These are interests too important to be subordinated to tedious technicalities and 
the delays occasioned by clerical errors for which our people are in no wise responsible. 
In conclusion, it is urged that if there is any failure to comply strictly with the Alaska 
: coal-land laws or the Federal statutes, or if fraud is charged, the mutate of thei irregu- 

‘arities or the charge should be made known. oo 
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April 10, 1908, Glavis, in company with Clarence Cunningham, 
called on Charles J. Smith. Cunningham intfoduced Glavis to. 
Smith,. informing the latter that the former had an affidavit which 
he wished signed. Smith expressed his displeasure and stated that 


he would sign no more affidavits; but after further conference and 


after rewriting the form that had been suggested by Glavis and put- 
ting 16 in his own words he executed. it and swore to it. It contains | 
the following statement: 2 2 ; | 


* % * J have read the foregoing affidavit of Clarence Guantaghann. wisae on ‘the 
6th day of March, who was and now is my agent. J am well acquainted with most 


___ of the other coal- land entrymen for whom. Cunningham i isagent, and know ofmyown.. ~ 
- personal knowledge that the statements made in the affidavit of said Cunningham 


are true in so far as they pertain to the Guggenheim Syndicate and the understanding 
existing between the various entrymen as to the disposition of claims. I know posi- 
tively that the Gug ggenheims have nothing to do with our claims. .We have under- 
stood among the entrymen that when title was secured’ we would probably form a. 
company for the operation of the entire group on the grounds of economy. 


_ Glavis accompanied by Clarence Cunningham also called on. Horace 
Henry. Henry did not on the occasion of this visit execute the 
affidavit submitted by Glavis, although he was advised by Cunning- 
ham that there was no objection thereto. Some time subsequent, 
however, he did execute the affidavit as it had been prepared by | 
Glavis, and on April 22, 1908, mailed it to the latter.‘ In this an 
Henry swears: 7 


I have read the foregoing affidavit of Clarence Cunningham, who was and now is 
my agent. Iam wellacquainted with most of the other coal-land entrymen for whom 
. Cunningham is agent, and know of my own personal knowledge that the statements 

made in the foregoing affidavit are true in so far as they pertain to the Guggenheim 
Syndicate andthe understanding existing among ourselves as to the disposition of 
our claims; I know positively that the Guggenheims had nothing to do with our 
claims whatever; we have understood among ourselves that when title was secured ~ 
we would form a company.and combine the entiré group, since the conditions are 
such that one claim could not be prsiably mined, a8 any one familiar wa coal 


mining appreciates. 

H.W. Collins, April 21; Arthur D. J ones and Pivedaricl k Burbidge, 
April 23; Henry Wick, April 24; W. H. Warner, April 25; Fred H. 
- Mason, April 2i; Fred Cc. Davidson and Charles Sweeney, April 30; 
Michael Doneen, May 2; W. E. Miller, May 9; and Hugh B. Wick, 
- May 11, 1908, eeecited. and. delivered to Glavis affidavits identical 
with the one of Henry above set forth. | 7 

Miles C.: Moore, after attending the conference between Glavis, 
Jones, and Cunningham at Seattle on March 6, 1908, and after writing 
- the letter, hereinabove set forth, to this office under date of March 17, 
1908, on April 25 rewrote the form of affidavit which oe had 
‘prepared and sent to him, declaring: 


- J have read the foregoing affidavit of Clarence Cunningham, who was and now is my 
| agent; Tam well sequamted with most of eae other coal entrymen for whom Clarence 
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- Cunningham is agent; I ioe of my own personal: iiowiease that the statements 
made in the foregoing affidavit are true in so far as they pertain to the Guggenheim © 
syndicate and.the understanding existing among ourselves as to the disposition ofour 
claims; I know. positively that the Guggenheims had nothing to do with our claims 
whatever and were not considered or thought of in connection therewith until after — 
the issue of final receipts; and that the tentative negotiations, began at the meeting 
at Salt Lake, came to nothing. 

There has been a tacit understanding among the claimants represented by Clarence : 
- Cunningham, that when title was perfected a company would be formed to develop 
the claims, but no written or specific agreement to do so was ever entered into, but: 
conditions are such that one claim can not be prone worked, as any one > familiar 
with coal mining appreciates. 


Moore signed the above statement, swore to it, and fouwataed it 


to Glavis by mail. Before executing’ his affidavit, Mason attempted — 


to consult Campbell and Finch, but as these gentlemen were out of 
town. he called upon A. D. Jones and ascertained that he had received 
a similar form of affidavit and intended executing it. W.H. Warner, 
in a letter accompanying his affidavit, said: ‘‘Mr. Cunningham’s. 
statements in regard to the matter are correct and I believe fully 
cover them;’’ while Burbidge in his letter of — 23, 1908, trans- 
mitting his. affidavit, represents: 

I have your letter of the 16th instant inclosing copy of affidavit of Mr. Giaence 
- Cunningham in relation to coal-land entries in Alaska. This affidavit covers all of. - 


facts in the matter, so far as I know them, and I have therefore signed the accompany- 
ing affidavit in corroboration thereof, and return it to you herewith. 


Henry Wick, in his letter of apa 24, makes these additional state- 
ments: 


Campi ying with the request contained in your letter of the 18th I return to you.’ 
herewith affidavit duly executed corroborating Mr. Cunningham’ s affidavit, which. 
I certainly think is entirely and completely true and correct. J have kept in touch. 
with this matter, though at a distance, quite closely, and I am certain that no collu- 
- gion or connection with the Guggenheims has obtained in any way nor in my. opinion 
‘is there the slightest possibility of ever doing so, as I understand they have ae 
changed their plans as to the route of their railroad. | 


April 28, 1908, Cunningham executed an affidavit saeGiine the 
one of. March 6, 1908; and on September 4, 1908, he executed an 


~ affidavit explaining the agreement set forth in the journal, stating 


that at the time the memorandum was made he and his associates 
were proceeding with a view of acquiring the title to the lands under 
the mining laws. Referring to the eeocotton of the 22 claims bal the | 
: spring of 1903, he said: a 
- These claims were recorded for each of the 11 sien above referred to and. 
for 11 other persons with whom affiant was associated in Idaho; some of the latter: 
persons not choosing to take claims so far away declined to come forward with their 
subscriptions and Mr. A. B. Campbell temporarily advanced the pro rata ae 
hy until their associates could be found to take their Places. | , : 


po 
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And to the relocations. under the act of 1904: | 
Affiant’s engineer was immediately instructed to establish a ‘Meridian, erect his 


-. Taonument, and proceed to make his location surveys in accordance with the act of 


April 28, 1904. This work took all of the summer of 1904 and no development. was 
caitied on. On the completion of said surveys it was found that there were 35 claims 
embraced therein. Entry was at once made by 33 persons, all bona fide, and includ- — 
ing the former associates who had made locations under the theory that said lands © 
could be entered as mineral claims. * * * When the surveys were first made 
in 1904. affiant undertook to locate in 640-acre tracts, with four entrymen for each 
location, as is provided in the laws applicable to the States and Territories. This 

Tight was denied by the a a in their construction of the. Statute applicable 


 . to Alaska. 


March 25, 1909, there was filed in the Juneau land oes a map 
_ showing line of definite location for the Bering River Railroad Com- 
_.pany. The map and field notes were verified by. the affidavit of . 
_H. L. Hawkins, locating engineer, executed March 12, 1909, and 
attested by the signature of H. C. Henry; vice president of the Bering 

River Railroad Co., and Clarence Cunningham, secretary. The line 
of definite location did not materially depart from that shown on 
the preliminary map hereinbefore described. 
Cunningham at one time informed Mason “there was a lot of coal 
there,” but none on his claim. To use his language, Mason formed 
the idea ‘‘I was sort of on the outside of the coal group.” 7 

On a map prepared by the Forest Service and introduced in 
evidence by the defense it is indicated there are three-fourths of a 
million feet of timber on Mason’s claim. It is also indicated on said - 


map that all the claims of the southern tier contain large quantities — 


of timber, except that upon the Lyons and the Bedford no estimate 
is given. | 
_ During the progress of the May masting at Spokane, Charles Swee- 

ney, president of the Federal Mining & Smelting Co., a large Gug- 
_ genheim concern, opposed the Guggenheim proposition. from the 

floor of the mecting, but proposed to buy. 10 claims and to pay there- 
for $15,000 each in cash, and in private offered Collins $22,000 for 
his claim, the Tenino. Sweeney testified that from his experience of — 
40 years in mining and locating claims he considered that the possi~ 
bilities were that a number of the claims were of no value and that 
_ from-what he had been told he doubted whether his claim was of 
any value and whether it would warrant the expense of working it. 
He therefore suggested that a “corporation be organized taking in 
all of these claims, and that'if any person in the crowd had a claim 
that was of no value he would get something from the claims that 
were valuable.” 
_ There was no provision made at the May meeting for eee | 
the value of any of the individual claims. The committee was 
merely directed to organize a corporation for the purpose of taking 
over the several claims and no distinction was made between them, 
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ieeay those we sxacuted cad delivered aes on terms a equality es 


may be mentioned Collins, who declined $22,000 for his claim, and 


Riblet and Joseph H. Neill, who after the, controversy arose » accepted : 
$20,000. and $15,000, respectively, for their claims. — | | 
During the course ofa visit to the western coast of Alaska in ‘the i 
. year 1903 Horace V. Winchell, geologist and mining engineer, was 
_ shown samples of coal that had been taken from near Katalla in 
the Controller Bay region. Winchell was so impressed with. the 
quality of-the coal that he kept the matter in mind and ther eafter 
- examined the reports of the United States Geological Survey with 
reference to Alaskan coal. Further pursuing an investigation into 
the matter, he was advised to consult Clarence Cunningham, and — 
visited Seattle for the purpose of meeting him in the latter part of. 
April, 1908. Cunningham advised Winchell that a number of coal 
claims had been entered, but that. so far as he knew none were for 
‘sale. Cunningham, however, promised to.inform Winchell if he 
should hear of anyone desiring to sell a claim; and in the summer of 
1908 he notified Winchell that a claim could i purchased. Winchell 
thereafter bought claims from the persons, on the dates, and at the 
prices following: The Frick from the Nelson estate August 8, 1908, 
$15,000; the Deposit from Burbidge, October 4, 1908, $18,000; the 
Carlsbad from R. K. Neill, February 2, 1909, $15,500; the Newgate 
from Scofield, March 12, 1909, $15,500; the Clear from Riblet, on 
_ June 22, 1909, $20,000; and the Rutland from J. H. Neill, August 
15, 1908, $15,000. The claim last. purchased, the Rutland, from 
JL. Neill, was taken under a general warranty deed, while the others 
were under a special warranty that did not guarantee the title from 
the Government. Two of the claims purchased by Winchell, the — 
Frick and the Newgate, are situated in the north tier, but are not 
contiguous, the claim located and entered in the name of Frank <A. 
Moore separating them. One, the Clear, is immediately south of 
the Newgate; two, the Deposit and the Carlsbad, are contiguous, and. 


the latter corners with the Clear, while the Rutland. is located to - “ 


the extreme west of the field. The proposed Hawkins tunnel begin-— 


ning a short distance'south runs through the Deposit and also through ~ 
the Lobster, the claim entered m the name of Mullen, and cuts the 


Frick at. the. southwest. corner. Winchell had not examined any of 
_ the claims prior to their purchase, but late in the summer of 1909, 

in company with John P. Graf, the attorney, and Clarence Cunning: 
‘ham he started to Alaska for the purpose of visiting the coal field, 
and was aboard the ill-fated steamer Ohio when it sank in the Mas: 
kan waters. In. company with the gentlemen named he finally 
succeeded in reaching the claims in the fall of 1909, a short time. 
_ prior to the beginning of this investigation. He found coal outcrops 


on the Frick and visited all the other claims ee eneee mae him,except 
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the Paeads Winchell fad no examination of the claims i in the | 

- southern tier, but testified that he had been offered an opportunity . 
to purchase them. He had been informed that he could buy several: 
‘of them, but declined to do so. Not only did Winchell make a 
careful examination of the claims, but he also secured the services 
of his brother and Frank C. Green, mining engineers and geologists, 
and those’ gentlemen accompanied him to the field. Winchell was 
asked, based on his knowledge of the field, what area he considered 
necessary for the development of a mine, and answered: ne, 
Well, based upon. what I saw of this field, it aould be necessary to make a good many | 

explorations before deciding which, if any, portion of it could be worked in the whole 
5,000-acres. There is one single positively workable coal vein. I do not think and do 
not consider that the whole group of claims present an area at the present time suffi- 
ciently developed to justify the expense of building a railroad and wharves, and — 
putting up tipples, and building ae and putung up eo as pen for" the . 
purpose of operation. , 

At the trial of the case each of the 31 living claimants, in response | 
to direct questions of his counsel, explicitly denied that he had prior 
to location or entry any understanding, or had entered into any 
agreement or compact, whereby he was to convey his claim to a cor- 
poration or to hold it for the,common use and benefit of the other 
claimants or in any manner convey any interest therein to any other 


person or persons. They admitted that whatever was done in pros- 


pecting and exploring the field was at the joint expense of all of them, 
and in their proofs asserted common ownership in tunnels on individual 
claims. A number of them stated that they made their respective 
locations as investments, not éxpecting to secure any benefit there- 
from themselves, but believed the property if secured would be a 
valuable heritage to their children or grandchildren.. Those who 
executed the affidavits prepared, by Glavis containing statements 
that there was: an understanding that the claims should be com- 
bined offered the explanation that they had in mind when executing 
said affidavits the conferences held at Spokane in May and J ‘uly after 
the issuance of their several certificates. Mason, however, admitted 
that he understood from the beginning that it was the intention of 
those making locations to convey their claims to a corporation for the — 

- purposes of development. As illustrating the understanding of these 


claimants as to the necessity for cooperation before any paying mine — 


could. be openecs the LO OWANS, extracts from. their testimony are | 


| given: 


‘Smith: I had no understanding hae with reference to any joint operation — 
except the belief in my mind and the knowledge in my mind | that no single man | 
could ever operate his claim up there by himself, but I was willing and contented | 
to rest until I could have proper and reasonable opportunity to join with one, two, . 
three, fifty, or more people to make a mine, because I knew that no one person or no | 
_ two persons or no three persons could ever make a mine, . . 





| DECISIONS RELATING TO THE PUBLIC LANDS. : 211 


_ Henry: Why, no man with any sense would think that he could go up in Alaska there, 
25 miles from the coast, and operate a coal minealone. If this were operated it would 
have to be some kind of an operation together * * *. No; that means, ifit means 
anything, that I know it would cost $1,500,000 or $2,000,000 to get that coal ue ee it 


| to a, harbor—and there is no. man ‘could Ab it. with one claim. 


Finch: We (referring to himself and Clarence Cunningham) both realize that coal | 
3 without a aways in Alaska would be no better than country rock. | 


PERSONNEL OF CLAIMANTS—FINANCIAL STANDING—BUSINESS ae 
: | RELATIONS. eas 


‘The men prin in this transaction may be divided generally as a 


four groups according to their places of residence and business asso- ' 
ciations: The Wallace (Idaho) group, composed of the friends and 
associates of Clarence Cunningham; the Spokane (Wash.) group, the 
_ business associates of John A. Finch and A. B. Campbell and the 
. friends of Dr. John G. Cunningham; third, the Walla Walla group, 
* Miles C. Moore, his relatives and business associates; and, fourth, the 
Seattle group, Charles J. Smith and those connected with him in 
business enterprises. Scofield of California belongs to the Wallace 
group. Warner, Miller, and the two Wicks of Ohio and Sweeney of 
New York may be classed with the Spokane group. Not.all of these 
men know each other personally, but each claimant, with the possible 
exception of Nelson, whose business and social relations do not very 
clearly appear, and Ignatius. Mullen, the son of the receiver, a dis- 
tinctive outsider, was closely connected i in business enterprises with 
one or more of the leading men-of the several groups; and these 
leaders were in turn associated in financial ventures. Finch, Camp- 
bell, Moore, and Smith were successful business men; and it was 
their connection with the enterprise that led many of those who made 

entries to associate themselves with Cunningham, and confidence in | 
the business sagacity of these men induced the greater number of - 

_ the claimants to remain in the association and honor the many drafts 
~ made upon them by Cunningham. While very popular personally 
and while some of the claimants went into the scheme. upon his invita- 


tion, Cunningham was not regarded as a man possessing sound judg- 


ment in business affairs. . Collectively the entrymen herein appear to 
: command sufficient resources to carry out the © various, enterprises 
| constituting the general scheme. 


: THE | DEMAND FOR COAL—THE OPPORTUNITY FOR G@AIN—THE 
ea ‘MEANS.. 


“While the eats of these lands precluded the possibility of a 
paying mine being opened and operated on any individual tract of. 


160 acres, the plan to open and develop a mine on the property herein 


involved was entirely feasible. According to the estimates of the _ 
_ experts who had been sent to. examine the field, the lands embraced 
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ip these lnitae contain coal in enormous quantities and excellent 
qualities. The expense of opening a mine, constructing a railroad 
from its portals to the sea, and the erection of wharves would be 
great, but the men behind this movement had the required capital 
and could easily secure the money necessary to carry the project 
into effect. Hor years the demands of trade and commerce on the 
Pacific coast had greatly exceeded the supply of available coal; 
the prices were exorbitant, and in many instances the quality of the 
- coal inferior. Steamboats were plying between the various ports 
of Alaska, railroads were being projected and built, and copper and 
gold mines were being operied. The Government was transporting 
the supply for its Army and Navy around the Horn from the Atlantic — 


seaboard a distance of 15,000 miles. There was every reason to 


believe that a mine of coal..operated with intelligence in this field — 
would prove a splendid investment. Not only was there an oppor- 
_ tunity to place this coal on the markets of the Pacific coast and supply. 
the needs of the Government, but it was very probable that much 
if not all of it would find a ready sale in the near vicinity of the mine. 
_ The land was owned by the Government and no one man could buy a 

— tract large enough to open thereon a paying-mine, but 33 men operat- 

ing together could get a sufficient quantity to open and operate a 
paying mine. What, therefore, was ‘their TRO in 1 investing their 
money in this scheme? | 


THE FACTS CONSIDERED. / 


The shosteans of the 31 living entrymen that. prior to their respec- = 
tive locations no, agreement, had been entered into to combine the 
claims, and, with the exception of Mason, that prior to location there 
was no understanding that the claims should: be so combined, has — 
been given due weight; but the statements made by many of them 
under oath. prior to the trial, in conflict with their testimony, and the 
facts and circumstances either admitted by them or clearly estab- 
hished. by the record must control. Counsel for the claimants have 
urged in their brief that, in order to find that there was such a prior 
understanding or agreement, it is necessary to hold that each of the 
31 claimants who testified | was ‘f guilty of the crime of willful and — 
‘deliberate perjury.” Experience in the analysis of human testimony, 7 
~ however, does not preclude a-more lenient judgment. This is a case 


where the substance of a transaction was different from its: form and 


in which the form was adopted solely in an attempt at outward com- 
pliance with the law which required that particular form. In such _ 
_ circumstances it is neither unnatural nor unusual that under an attack 
_ the participants should later persuade themselves that the form was, 
in fact, the substance, but in seeking to ascertain now what was then 
substance and what was merely form, the present declarations of the ~ 
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parties are > far less significant than are their words and acts during 
the progress of the transaction itself. | | 
Applying this principle, there seems no doubt that in the beginning 


the participants were “‘subscribers” for joint ‘‘interests” and not - 
 -owners of separate “claims” and that the substantial character of 


the transaction never changed. In 1905 they were still ‘‘ co-owners” 
of a single property, although in order to acquire it each particular 
claim had been allotted to a pertetilar individual and piace been 
entered by him in his name. __ 

In the printed brief for the sigiiunts itis said (p. 88): 


It will he urged that the memorandum contained on the first page of the Cunning- ; 


ham journal evidences an intention or purpose on his part to combine these claims. 
in one group, to be owned and held by a single corporation, of whose stock he expected 


to receive one-eighth for his services.. That such was the thought and purpose of Mr. . 


Cunningham at the time of writing this memorandum, we do not affect to gainsay. 
And if this plan or purpose was made known and assented to by the several enirymen, 
the same inference would be equally applicable to them. i 
It has already been shown that the reports made by Gantinghan 

to the subscribers were in substantial compliance with this memo- 


‘randum, the plan and purpose of which was thus ‘‘made known” 


to the several entrymen without a word of dissent from any of them. 


Indeed, in discussing the report issued by Cunningham on February 
29, 1904, and sent -to the various claimants, it 1s said 1 m 1 the ‘Printed 
ee tints 7 


The terms ‘ ‘subscribers ” and Pesaran si contained in: the peeneae do, how-— 


ever, it is frankly | admitted, deserve attention, and, if. coupled with other sufficient | 
. facts evidencing conspiracy, might justify the finding that 4 conspiracy in fact existed, 


in the absence of any explanation or affirmative proot to the contrary. 
The “explanation or affirmative proof to. the contrary” consists | 


in the ‘oa denials of the claimants.. And although their counsel 
dismiss with little discussion the use of the words ‘‘our development,’ 


‘our coal,” and ‘four work,” in the Cunningham report of October 7 


20, 1905, they admit that ‘‘there remains, however, one matter 
‘contained in this report which is entitled to consideration, namely, — 
the statement at its close that he is ‘making drafts on all of our 
co-owners.’*’ And they say that ‘‘it must be admitted that the word 


{ 


‘coowners’ in its legal sense means joint owners or tenants in com- | 


mon and implies a common interest.” Indeed, gO clear is their 
realization of the significance of this word ‘‘co-owners,” used by 
Cunningham in this report in 1905, which was sent to the claimants, 
that the position -taken with respect to it is quite different from that 
taken with regard to the memorandum in the Cunningham journal. 
The quotation already made shows ‘that counsel concede that the 


to them and they had assented to it, but the position taken in the 


_ brief with regard. to the word ‘‘co-owners”’ is that ‘‘moreover, even * 


~ 


Po ist 


several entrymen would be bound by it, if it had been made known — 
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if he had intended to use this word in its technical. sense, it would 
not bind the other claimants, even if they as laymen read and under- 
stood it in that meaning.” Clearly, the latter position can not be 
maintained. 7 
What we are seeking to ascertain now is the understanding warn 
- these claimants then had as to the nature of their relations to each 
other and to the enterprise in which they were all engaged. 
~The explanations given by the several parties that. their admissions 
in the Glavis affidavit referred to the agreements reached at the May 
and July meetings are not convincing. The affidavit of Cunningham 
which each of them corroborated contained the explicit statement: 
‘We have always proceeded with this end in view;” and the reason 
was given, that anyone familiar with coal mining knows it is impracti- 
cable to mine an individual claim of 160 acres, especially in Alaska, 
where expenses are so great. Moreover, at the meetings in May and 
July, 1907, an express agreement was veached and that nerecmens was 
qncornorated into the minutes of the meeting. : 


In describing the understanding had between the various claimarits _ 


Gov. Moore states it was a tacit understanding. © The word “‘tacit”’ 


was not ini the draft of the affidavit submitted by Glavis to Moore, and 


was, therefore, a word of Moore’s selection. He rewrote the form pre- 
pared by Glavis for the purpose of expressing the thought in his own | 
language. It was unquestionably his purpose to show that there had 
been no express agreement; that the matter had proceeded no further 
than a ‘‘tacit’’ understanding between the parties. Gov. Moore © 
explains his affidavit. in his testimony by saying that he referred to 
the agreement in the May meeting, after issuance of the majority of. | 
the certificates. But that agreement was not. a “tacit”? one; it was . 
an express and written agreement. He had presided at the May meet- 
ing, and at the trial he identified the minutes of said meeting. He 
knew, therefore, that the members who attended that meeting 
' expressed their will i in a resolution which was discussed, adopted, and 
reduced to writing. He knew, also, while not present at the July. 
meeting, that the ‘ ‘members’? who attended it. adopted resolutions — 


which were embodied in the minutes. As one of a committee he. 
journeyed to Salt Lake and entered into a contract under the authority 


of the resolutions adopted at said meeting. 

_ Smith had mutilated the affidavit prepared by Love long béfore 
either the May or July meetings held at Spokane, and inserted in his 
affidavit a paragraph not essentially different. from the one which. 
he dictated to his stenographer and swore to before Glavis. When | 
he. was informed that Glavis was a special agent and had a form of — 


‘affidavit which he desired executed, he replied that he would not . 


execute any other affidavit. Is it not reasonable to infer that he 
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had in nia the trouble he had experienced in Decomber, 1906, in 


‘modifying the form of affidavit prepared by Love so that-he could — 


sign it? Cunningham stated in his letter to Love that he and Smith 


and Henry ‘‘tried to frame up something that might be less objec- 
tionable to good church members, but finally. decided there was. 
nothing i in it we could not-sign, so let it go as it was.’”’ The conclu- | 


sion is irresistible that Smith mutilated the Love affidavit because | 
he was unwilling to swear to it in the form-in which it was presented ee 


to him and that he signed and swore to the Glavis affidavit after he 
had modified it’ because it told the truth. . Henry was one of those 
who participated in the conference in which the Love affidavit was 
considered, and he did not execute the Glavis affidavit until after 
| he had had time to thoroughly examine it. The others who executed _ 
the Glavis affidavits received them through the mail and had ample — 
opportunity before executing to digest them. More than a year — 
had elapsed from the time the first certificates were issued before 
Glavis sent those forms of affidavits to the several claimants. Gov. 
Moore and others of them had complained of the delay. They were 
anxious to secure their patents if for no other reason than to proceed 
with the development of the claims. They knew the affidavit: was 
sent to them by a Government officer investigating. the integrity 
of the claims. It is not likely, therefore, that any of these men would 
_ have executed the paper without giving it careful attention. 

The representations made in the letter and telegram. of Cunningham | 
to Birch that a meeting had been called to organize a corporation do 
not in any manner indicate that no agreement to combine the claims 
existed. It was not intended at the outset that any corporation. 
should be formed until after the titles were secured and Cunning- 
ham’s conclusion that any resolution adopted by the association be- 
fore the organization of the corporation would be ineffective was 

‘amply warranted by what subsequently. occurred, and the fact that — 
‘ differences of opinion developed among the. 33. eiaanie or the 33 
subscribers when they came to the point where it was necessary to 


take definite action looking to the development of the property orthe | 
‘disposition of the claims in no wise refutes the Government’s charges. ° _ 
It could not very well be that 33 men each of whom was prominent 


in his respective locality and who thought and acted. for himself 


should assemble and unanimously agree upon a plan whereby their 


joint claims were to be operated or, if they were to be disposed of, 
the terms of the sale. The Gav aminant does not charge that any of — 
them had authorized Cunningham to dispose of his interest-in the — 
property. An agreement that they would combine their claims for 
_. the common use‘and benefit of all would not carry with it an under- 

standing that the property was to, be turned over to the Guggenheims, 


and opposition to the Guggenheim deal does not indicate that there _ a. 
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was not.an agreement to combine.. As members of the eens 


they all stood: on equal footings. Each man was at liberty to repre- - 


sent his individual interest as one of the joint stockholders in the con- | 
cern. The plan of Cunningham to organize a corporation and have 
_ it take over the claims before submitting the Guggenheim proposition — 
was a wise one from his standpoint, because after the several claims 
_ passed into corporate control the majority of the stockholder claim-— 
ants could - dictate its policy. The original agreement, as reduced 
to writing and recorded by Cunningham, contemplated the formation 
of a corporation as soon as the titles were secured, and Cunningham 
entered into negotiations with Birch and called the meeting of the | 
claim holders to organize a corporation immediately after the first — 
_ certificates were issued and probably before.a majority of them had — 
issued. - Birch fixes the date of his first interview with Cunningham | 
in the fore part of Apri, 1907. Scarcely more than a dozen of the 
certificates had issued prior to April. When the resolution was intro- 


duced that a corporation be formed to take over the claims, evidently — 


on terms of equality, not a single: one of the 18 members present 
_ objected. The resolution fulfilled in its entirety the original agree- 

ment, and all of the claim holders present stood ready to carry it into 
effect and manifested their intentions of so doing. So decided was the 
opposition-to a departure from the origmal plan and giving control of 
the property to the Guggenheims that the proposition was withdrawn, 
and the Guggenheims were notified that the members would not deal - 
with them at that time... Whether it was before.or after it was dem- 


onstrated by the temper of the meeting that the Guggenheim proposi- 


tion would not be approved that Sweeney made his offer to purchase — 
any 10 of the claims, paying in cash therefor $15,000 each, is not 
shown. Sweeney, on the floor, opposed the Guggenheim plan, | 
although at that.tirne he was the president of one of the great proper- — 
ties controlled by the Guggenheims. That the members of the asso- 


ciation stood ready to carry the original agreement into effect is con- ° 


_ clusively shown by the fact that 18 of them, many of whom did not, 
- attend the meeting, immediately executed deeds to the Union Trust. 
Co. and forwarded them to Wakefield for the purpose of organizing the | 
_ corporation to take over the properties. Some of those who did not 
sion the deeds participated i in the two meetings and clearly indicated 


their intentions of doing so, and no doubt would have done so if there | | 


had been no change in the plan. The impatience of the Guggenheims, 
however, resulted in the call for the second meeting at Spokane and, 
finally, in the execution of the contract entered into at Salt Eales. 
The proposition made to the Guggenheims by Moore, Campbell, and 
' Cunningham was at utter variance from the terms of the agreement. 
under which these men associated themselves, and. no wonder that 
many of them protested against it. Had the leaders of this associa- 
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| iis ahevad: the will of the niger thereof. by. seeeptias to: carry 7 
_ into effect the agreement under which the association was formed | 
_ there is no reason to believe that a single member would have refused - 
to carry out his part of the compact. Riblet, Scofield, and the two | 
Neills executed and delivered deeds to the elnin: standing in their 
bames, while Burbidge stood ready to ao so upon the terms of the 
orginal agreement. | 
The fact that it was represented to the Cine at ‘Salt Take : 
. there were 33 independent claimants to be reckoned with in nowise 
strengthens the defense. It is not to be supposed that any sane — 
men representing these entrymen as a committee would suggest to a 


7 a prospective purchaser of the pyxoperty that the claims were Beene, 


- and the several entries subject to forfeiture. | | 

At the time the conferences with the Guggenheim representatives: 
took: place at Salt Lake, Olarence. Cunningham was fully advised as 
‘to the law; and it is. evident from the record that both Campbell and 
Moore then fully understood the limitations of the coal-land acts. ~ 
_ The assertion of many of the claim holders that they-.authorized 
locations not expecting to réap any profit therefrom themselves but 
hoped that the claims would prove a good investment to their de- 
-scendants ‘is not supported by their acts. It is not probable that 
one man having no intention or plan of combining his claim with | 
those of his.neighbors and who intended to hold it for his children or 


_ grandchildren would immediately upon the issuance of his certificate .— 


agree to convey his claim to a corporation for the purposes of joint 
- exploitation, and it is inconceivable that 25 or 30-men would under 


similar circumstances do so. 


The sale of the six claims to Winchell does not sbaleent the Govern- 
ment’s case.. Five of the. vendors had expressed their willingness. 


~~ to combine their claims with thosa of their associates, and four. 


_ of them had executed.and delivered deeds looking to that end. The 
sixth claim was purchased from the estate of a deceased member. — 
- Winchell, the purchaser, dealt with Cunningham and secured from | 

that gentleman information that led to the purchase of some if not 
all of the claims. - Scofield, from whom one of the claims was secured, © 
was growing old and was in ill health when the sale was made, and 

had retired from business at the date of the trial. Burbidge and 
Reginald K. Neill had both actively opposed a number of Cunning- 
ham’s projects, while they all received for their claims. amounts in 
excess of the proposed Guggenheim capitalization. Having shown 


their wilhngness to carry into effect the agreement entered into and _ 


the leaders having attempted to change the plan, they no doubt 
regarded themselves as absolved from further obligation. There. 
~ could have been no legal agreement—no binding compact—entered 
into between these parties Pon to entry to on the claims 3 in com- 


ae 
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mon or to hold them for the joint use and benefit of all the participants 
in the scheme. Moreover, there is nothing to indicate that it is 
- Winchell’s purpose to frustrate the development of the property as 
- awhole in the event that titles are acquired. The claims purchased | 

by him were not in a compact body, and according to his testimony | 
and in harmony with the entire record it can be safely said that in 
the form in which they are situated the lands held by Winchell. are | 
worthless for the purposes of independent commercial development. 
That strategically they occupy a commanding portion: of the field — 
is perhaps true, and no doubt that should these claims go to patent 
the other claim holders or their assignees will have to reach an 


| understanding with Winchell befoye they can aucceesEUny, operate oe 


the remaining portions of the field. | 
That all the work so far done was paid for from as common fund 
is not denied. It is admitted by the claimants and frankly stated in 
the brief of their counsel that one claim of 160 acres can not be 
profitably worked, that sometime and somehow the claims must be 
operated together. Is it reasonable to suppose that business men 
would agree to the common investment of their moneys to jointly 
explore a coal field in Alaska with the understanding that the sevéral — 
claims should be operated separately, or with no understanding with 
respect thereto? Would they consent to spend money jointly where 
there was to be no common profit? The work preliminary to entry, | 
while more burdensome when left to individual effort, might have 
been accomplished without combination. Would they do those’ 
things in common that might be done: individually and leave to» 
individual effort that which must be done in-common if done at all? 
- If there had been no understanding that the claims should consti- 
tute a single property would the members of this association have _ 
permitted their claims to be lecated in any portion of the field with- . 
out inquiring as to their accessibility, the coal therein contained, or 
the means by which it could be utilized? Knowing that an area of. 
160 acres could not be successfully operated and that the greater the 
area the more valuable the property, would men connected by ties 
of blood have consented that their claims be scattered throughout 
the field? Would men who had been associated together as partners 


since their youth and who had grown rich together have agreed.to — 


the placing of their claims at remote distances from each other? If 
each claimant was to receive a single tract and no interest in any — 
other, would Cunningham have located the great majority of the men 


' who first’ went into the scheme and made its success possible on the. 


timber claims of the southern -tier, claims which, possessed but little 
value as compared with the others and which Winchell would not 
buy? Would Ignatius Mullen have been given a tract in the very 
center of the system, one practically dominating the development of — 
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the entire field? If there was no prior agreement, would Clarence 


Cunningham in April, 1907, before many of the. certificates were 


issued, have entered into negotiations with the Guggenheims looking — 


to the disposition of the combined properties; and would Campbell, 


- Moore, and Cunningham have attempted to speak for all the claim- - 


ants, at Salt Lake, stating there were ‘‘33. tracts of coal land of 160 


had not issued on three of the claims? 


‘The amounts contributed by the several entrymen. were -aubetans | 
tially the same. If it-was not understood there was to be a common. 
profit, would the. 16 upon whose claims nothing whatever was done 


- have permitted the use of their funds for the development. of the 
other claims, and would 32 of them have suffered their joint funds to 


be expended i in ellen the Co: ‘tunnels on one claim, the a3 


Tenino 2: | 
The plan to secure timber tanifle and water rights fer the benefit of 


the mine was recommended by Hawkins in the fall of 1905, and arrange-. _ 


ments were made for the survey of these timber claims before any 


_of the certificates issued, and these surveys were so contrived that 
the outlet of Lake Kushteka. and the approaches thereto: from the — . 


acres each, aggregating 5,280. acres,’’ when at that time certificates 


- portheast were dominated, the waters of Stillwater Creek controlled, | 


_ while the beds of Clear and Trout Creeks outside of the Cunningham 


group were completely embraced therein.. The forms of these surveys | | 
show clearly that the lands were not taken for independent operation 


and that such claims would be valuable only as an adjunct to the 


mine. The. line of the proposed railroad for several miles passes — 
| over Jands embraced in these timber claims. The timber‘on the. — 
various tracts can be easily conveyed to either the proposed. mine 
on Clear Creek through the valley of said stream or to the old workings 


on the Tenino. through the valley of Trout Creek. The acquisition 


of the timber tracts would practically insure a monopoly of the. 
waters of Kushtaka Lake and the several streams above mentioned, 
and would protect the power site recommended by Hawkins in 1905 


and located by. Cunningham i in 1907. 


Sweeney explains the scheme in language that is unmistakable. a 
From, his 40 years’ experience in mining he concluded that some of 


~ 


the claims were without value, and that his own was among the 


number. Yet by organizing a corporation to take over the. claims, 


_ ‘Sf any person in the crowd had a claim that was of no value he 


: would get something from the claims that were valuable.” But the 7 


plan to organize the corporation was not originated by Sweeney. It 
-was formed in the beginning, and there was not at any time a devia- 


tion therefrom. The resolutions adopted at the meeting held at. 


Spokane in May, 1907, express its purposes. The organization of the 


7 corngieuee to take over on terms: On equality all the claims is in- | 
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harmony with the action, or, rather, the repose, of these,men, who, 
after recelving Cunningham’ s various reports showing the joint devel- 
opment at common expense of the field as a whole, entered no pro- 
_ test and continued to honor the-drafts made upon them, or, in Cun- 
_ ningham’s language, to pay the assessments levied upon them. It 
_ isin keeping with the indifference with which they received the reports _ 
of the expert, Hawkins, that four of the claims were of no value for — 
coal, but contained timber ; in sufficient quantities to authorize their — 
retention. It comports with their acquiescence in’ the expenditure — 
of their individual funds for the incorporation and survey of a rail- 
road from the claims to tidewater. It explains why none of them | 
objected to the use of their money for exploring the harbor, acquir- 
ing water rights, and securing the survey of timber lands. It accounts 
for the equanimity with which these men accepted the statement of 


; Hawkins that large portions of the field were faulted, but that one 


portion, to wit, the part situated between Clear and Trout Creeks, 
contained deposits of coal of such enormous value as to justify the : 
expense of opening and equipping a mine, the construction of a rail- 
road from its portals to tidewater, and the erection and maintenance 
of docks at the sea. 
_ <A further discussion of the facta is nt necessary. They speak for 
themselves and speak plainly. There was not at any time a single 
act performed that connected any claimant with the precise tract he 
claimed to locate. There was not a dollar spent by any locator indi- 
vidually or by agent on the land he entered, but every act done and. 
each dollar disbursed were for the purpose, of determining whether 
.the field as a whole contained workable deposits of coal. 3 
Prior to the hearing, eighteen of the claimants admitted, under the 
solemn sanction of an oath, that they proceeded from the beginning 
with the understanding that when the patents were secured they - 
would form a company for the development of the property. | 
The plan from the outset was to acquire a coal field at joint expense 
to be developed for the common benefit. There was not at any time 
a departure from this original compact save the substitution of the 
salary to Cunningham for the one-cighth interest he intended to 
secure in the several claims. Whether operating with the alleged — 
view of acquiring title under the mining. laws prior to October, 1903, 
or under the provisions of sections 2347 to 2352, inclusive, Revised 
Statutes, or under the act of April 28, 1904, or before or after cer- — 
tificates issued, the system was the same. During September, 1903, 
an assessment was levied and paid. These assessments were repeated 
between October, 1903, and April 28, 1904, and were thereafter con-. - 
tinued from time to time, two of them being ie after the issuance | 
of the certificates. . ~ : 
Carrying into effect the purpose of acquiring this coal field for the 
common. use and benefit of the members of the association, claims” 
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were reer and entries inde in the names. of individuals, pul the caer’ 
~ smaking of these locations and entries in the manner indicated’ were 


but incidents in the transaction, but means to an end, and the names. 


-’. of the individuals ‘were used only to effect a colorable comphance 


with the law. Eath location was made and each tract was entered 
with the understanding and under an agreement that the lands so 


: located and entered should. be held for the common use and benefit of — 7 


all the members in the association, and it was further understood and. 
agreed that the claims located and entéred for the common use and 
benefit should be consolidated into one property and taken over by a 
corporation to be organized by the members of the association. 


They exercised.no choice in the selection of their claims, mani-— ; 


fested no interest in their individual values, and (except perhaps 


Baker) sought no information as to their respective locations. The ~ 


field jointly acquired by all of them and a at the common 
expense was the ouly object, of their solicitude.. 


THE COAL LAND LAWS, THEIR LIMITATIONS, AND THE PROVISION S 
| APPLICABLE TO ALASKA. 


Sactons? 2347 to 2352, inclusive, of the Revised Statutes, ésteanonly 
known as the coal laws, provide i in brief that every person over the 
age of 21 years who is a citizen of the United States, or who has 
declared. his intention to become such, may purchase from the 
United States.160 acres of coal land, or an association of two or more 
persons 320 acres and no. more, except that an association composed 

of four or more persons, which has expended the sum of $5,000 in | 
opening and i improving a mine, may purchase 640 acres. Prior to 
_ the enactment of an act aero June 6, 1900 (81 Stats., 638), the 
-coal-land laws of the United States had not been extended to Alaska. 
The act in question provided “that so much of the public-land laws 
of the United. States are hereby extended to the District of Alaska 
as relate to coal lands, namely, sections 2347 to 2352, inclusive, of 
the Revised Statutes. ” While the provisions of the eoal-land’ laws _ 
were fully éxtended to Alaska by the statute above quoted, no titles | 
could then be acquired to coal lands in that District, because under — 
the provisions of the law a declaratory statement could not be filed 
upon nor entry made of unsurveyed land, and the public land sur- 
_ veys had not been extended over any part of that country. While 
a lawful claim could have been initiated by the discovery of coal — 
‘and the opening and improving of a mine, maintained by possession — 
and protected by filing a declaratory statement or application — 
therefor after the survey of the land, yet as no base and meridians 


had been established in Alaska there were no means by which those _ | 


who located claims-could force the extension of the public surveys. — 


. In this condition Or affairs there was 4, natur al hesitation on ‘the part | gi Hak 
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of those desiring to acquire the coal lands to take possession of them 
and make the necessary expenditures to hold them under the law.. 
- It was this condition that prompted the passage of the act approved 
| April 28, 1904 (33 Stat., 525), amending prior laws and making pro- 
vision for the location and entry of. vunsurveyed* coal a in the: _ 
District of Alaska. 7 , oo 
In an effort to prevent monopoly the (oneress prescribed the area. 
that could be included in a single purchase by one person or by an_ 
association of persons, and declared that one who either by himself 


or as a member of.an association made one purchase was thereafter — 


. disqualified to acquire coal lands from the Government. A number 

of unlawful expedients have been adopted by those seeking to acquire — 
Government: coal land in excess of the quantity the law permits; and 
. in United States v. Portland Coal & Coke Co. (173 Fed. Rep., 566), 
the court considered a case similar to the one under consider ation, 


and it was held: 


Tf the scheme was not unlawful each ieabee of the combination would have a 
legal right to compel his fellow members to hold each and every tract for the benefit 
of all and to have an accounting of all profits derived from the mining operations on - 
each and every tract, although the legal title might be retained by the individual 
members in severalty, so that the object of the combination was to acquire coal lands. 
"In excess of 320 ‘acres for an association, ancueH the law fixes the maximum quantity 


of 320 Acres. | 

It is contended, however, ie the Siatashtent that the act of April 
28, 1904, affords an exclusive remedy and that under it titles to 
| unsurveyed coal lands in Alaska can be obtained without reference 
to the restrictive eee of the coal-land law. : | 7 


: CONSTRUCTION OF THE ‘ACT OF APRIL 28, 1904. 


| ‘Thi is well established that fhe: acts of Congress granting poneing of 
_ the public lands for any cause or providing for their disposition shall 
_ be strictly construed and that the grant shall not be enlarged by 


implication. 
‘The Supreme Court j in: te: case Of Wisconsin Central Railroad Vv. 


The United States (164 U.S., 190), held: 


7 “Statutes granting privileges or relinquishing rights of the public are to Be strictly 
' construed agamst the grantee. 
And in the earlier denen of Rice. v. Railroad Co. ve Black 358): 
Legislative grants must be interpreted. if practicable so as to effect the intention of 
the. grantor, but if the words are ambiguous the true rule is to construe them most. 
strongly against the grantee. Whatever privileges are granted to a corporation and 
the grant comes under the revision of the courts it is to be construed strictly against 
_the corporation and in favor of the public, and nothing passes except what is given | 


in clear and explicit terms. 


1 For the text of the several coal-Iand acts applicable to Alaska, see appendix, 
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In Leavenworth, arenes & Galveston Railroad Co. v. The United a 
States (92 U. S., 733) it was declared: | 


“Where rights claimed under the United States are set. up against it, they must be 6 so 
desi defined that there can be no question of the purpose of Congress to confer them. 
The rule announced in the former decisions of this court, that a grant by the United 
_ States is strictly construed against the grantee applies as well to grants to a State to 
~ aid in building railroads as to one granting special pri vileges to a private corporation. 
In the case of Blair v. Chicago (201 U. S. , 400) the court considered 

the question of the construction of statutes eraning franchises, and 
declared the rule to be (syllabus) : © | : : 


One asserting private. rights in public property under srants. of franchises must 
- show that they have been conferred in plain terms, for ae ae oe the Brant | 

7 except it be clearly stated « or necessarily implied. , | 

_ And the court quoted with approval from ‘iis case of the Bmg- 
hampton Bridge (3 Wall., 51), in which it was held: . 


_ The principle is this, ‘that all rights which are asserted against the State 1 must be 
clearly defined and not maiced by inference or presumption, and if the charter is silent 
about a power it does not exist. If-on a fair reading of the instrument reasonable 
doubts arise as to the proper interpretation to be given it, those doubts are to be solved 

‘in favor of the State; and’ where it is susceptible of two meanings, one restricting and 
the other extending the powers of the corporation, that construction is to be adopted 
which works the least. harm to the State. 1 | | 
The court in the further consideration of ihe case of Blair v. Chicago , 
referring to the rule in the Binghampton Bridge case, set forth above, 
_gaid: ‘This principle has been declared axiomatic as a doctrine of this 
court,”’ and. cited Fertilizing Co. v. Hyde Park (97 U. S., 659); 
Slidell v. Grandjean (111 U. S., 412); Coosaw Mining Co. v. South 
Carolina (144 U.S., 550); and ‘Knoxville Water Co. v. Knoxville 
(200 U.S., 22). | | 

The we of Slidell v. Grandjean, jad with appneral in Blair v. 
Chicago, was one arising under the public-land laws, and the court 
considered therein the effect of a land erent; and in disposing of the 


i _ case used this language: 


Tt is also a familiar rule. of construction that where a statute operates as a grant of 
public property to an individual or the relinquishment of a public interest, and there 
is a doubt as to the meaning of its terms or as to its general purpose, that construction 
- should be adopted which will support the claim of the Government rather than that — 
’ of the individual. Nothing can be inferred against the State. As a reason for this 


’ rule it is often stated that such acts are usually drawn by interested parties, and 


they are presumed to claim all they are entitled to. The rule has been adopted and — 

. followed by this court in many instances in the construction of statutes of this descrip- 

tion. ‘(Charles River Bridge v. Warren Bridge, 11 Pet., 420, 536; Dubuque & Pacific 

Railroad Co. v. Litchfield, 23 How., 66, 88; the Delaware Railroad Tax, 18 Wall., 206.) 

. The rule is a wise one; it serves to defeat any purpose concealed by the skillful use 
of terms to accomplish something not apparent on the face of the act, and thus sanctions - 

- only open dealing with ee bodies, | 
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The Supreme Court in the case of Morgac v. Nebraska (21. Wall., 
660) considered the question whether saline lands in the district of 
Nebraska might be taken by military bounty land warrants which 
were locatable on lands subject to private entry, and pointed out 
that it had been the policy of the Government since the acquisition 
of the Northwest Territory. and the inauguration of the acne 


7 ‘system to ‘reserve salt springs from sale, and concluded: 


An intention to abandon a poli¢y which had secured to the Statea admitted before 
1854 donations of great value can not be sa ia to Congres unlee the law on the — 
subject admits cf no other construction. - 

In } Mining Co. v. Consolidated Mining Co. (102 U. 6., 467) the © 
question before the court was whether a grant to California of sec~ 
tions 16 and 36 embraced mineral lands, and the court held: 

Such lands were by the setiled policy of the General Gevernment excluded from 
all grants. . ra | za 

~The court discussed at some ee the cbua tone under which 
California was settled and the history of mining in that section. It 
noticed that Congress did not until 1866, or subsequent to the admis- 
sion of the State of California and the date of the grant in question, - 
pass any general mining law, notwithstanding that mines of great 
value were being operated and that the rights of many people were 
unsettled. The court decided that while Congress had not enacted 
into law any general plan by which title to mineral lands could be 
acquired, it was its policy to reserve those lands until such time as it. 
saw proper to adopt a system for their disposition, and said: 7 
' We are forced to the conclusion that Congress did not. intend to depart from ie 
uniform policy i in this respect in the grant of those sections to the State. : 
Coming directly to the act under consideration it is observed that — 
in 1873 the Congress formulated its policy as to the disposition of 
the public coal lands of the United States; the laws relating thereto 


were codified and carried into the revision of the statutes in 1874 
under sections 2347 to 2352, inclusive. These laws were extended to — 


Alaska by the act approved June 6, 1900 (31 Stat., 658); and under 
‘a title declaring it to be an amendment of existing law, the act of | 
April 28, 1904 (33 Stat., 525), was passed providing that any per-. 

gon or association of persons qualified to make entry under the coal- | 
land laws of the United States who shall have opened or improved © 
a coal mine or coal mines on any of the unsurveyed public lands of 


the United States in the District of Alaska may locate the lands upon — . 


which such mine or mines are situated, in rectangular tracts con- _ 
taining.40, 80, or 160 acres, “Then followed provisions under which 
these unsurveyed lands might be marked by private. survey and the 
Jands as thus identified entered and patented. The price of the land 
was fixed at the flat rate of $10 pee and substantially the sys- 
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tem then existing for the ascertainment of homestead and mineral 


-. eonflicts was provided. Not only was the act upon its face and by ©’ 


its title an amendment of the then existing ee but section 4. thereof | 
oa specifically provided: 


‘That all the provisions of. the coal-land laws of the United States not in conde a 


_ -with the provisions of this act. shall continue and be in full ete in the District of 


| Alaska. 


‘It is urged that section 4 wilds nothitig to the act sats even menoueh : 
it be conceded that it would be the duty of the land department and 
of the courts to read section 4 into the act if it had been omitted — 
therefrom, it is significant that. Congress saw fit to add the section, 


and by so doing it emphasized its will that the act in question should | - 


not be held to abrogate or repeal ce law any further than was . 
therein directly expressed. 


The Supreme Court in the case of Blair 2. Ciiieare (201 U. s. oak 7 } 


- quoted with approval and adopted the rule announced i in People * V. 
Circuit Judge (37 Mich., 287): SO 
. Asa rule of construction a statute ‘tended ‘is to be wadertioad in ihe same sense 
exactly as if it had read from the beginning. as it does amended. 
The law: as it had been extended to Alaska prior to the date of the 
amendatory act. contained strict provisions preventing one person 
from securing from the Government more than 160 acres ofvits 


-- public coal lands, an association of two or more persons, more than 


320 acres, and four or more persons who had expended in opening and | 
improving a@ mine the sum of $5,000 an area not greater than 640 
_ acres. There is nothing whatever in the act of 1904 to indicate that: 
it was the purpose of Congress to depart. from. its established policy. _. 
‘It proceeded to give relief to the pioneers in Alaska by amending 
existing law so as to provide a means by which those duly qualified 
who had opened. or improved or who thereafter might open or im- — 


prove amine or mines of coal on the public. lands situated there, 


even if unsurveyed, could locate the land in tracts of 160 acres or less — 
and through their own efforts secure the identification thereof in 


. - such manner as to permit the claims to pass to patent. It was a 
| well-known fact that while the coal-land laws had been extended to. 
Alaska in all their force and effect, that as‘a practical question the — 


titles could not be acquired as the lands were not surveyed and the 


vast extent.of that country precluded the possibility that the regu- | | 


lar system of surveys could be extended over all that country for 


years to come. The fact that after providing these special methods 


by which the patents could be obtained and after reciting that those 


who made the locations must possess the qualifications necessary to _ 


‘enter coal lands in the United States, it was expressly declared that — 


all the laws not inconsistent with that act should remain in full force 


| and effect, strongly argues that Congress did not intend to remove 9 all 
55736°—voL L41—i2- 15 
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pastrictions’s so as to permit the unsurveyed coal lands. in Alaska to 
be acquired in unlimited quantities. It is inconceivable that Con- — 
gress intended the lands in Alaska thereafter surveyed should be | 
disposed of under the strict provisions of sections 2347 to. 2352 and 
that the unsurveyed lands might bé appropriated without reference 
- whatever to the limitations of said act. If it had been the purpose 
of Congress to repeal the section of the law aimed at the prevention 
of monopoly, it could have manifested its will in language that would | 
have left nothing to construction. The policy which governed in 
_ the disposition of coal’ lands had been recognized by the Supreme © 
Court in the case of United States v. Trinidad Coal Co. (187 U. S., | 
160). The limitations in the law had been declared by the land 
department in decisions too numerous to be cited. The Congress, 
therefore, understood the construction that had been given the 
existing acts both by the department whose duty it was to dispose 
of the lands in accordance with its mandate and by the oe court 
of the land when called upon to declare the law. 

That it was not the intention of the Congress to adopt a new eoley 
with reference to Alaska which would permit the coal lands there to 
be monopolized is clearly indicated by the reports made to that body 
prior to the enactment of the law of 1904 and the history of the 
legislation; and that it was not so understood is shown by the regu- 
lations issued by the. department for carrying said act.into effect under 
date of July 18, 1904 coe L. D., 114). . In the regulations above 
-imentioned it is said: * . : 

Persons Or associations of persons inestis coal lands i in n the District of ‘Anais under 


this provision of the act are required to possess the qualifications of persons or associa- 
tions making entry under the general coal-land laws of the United States. And the 


requirements in this particular are to be found in the coal-land circular approved sah 


July. 31, 1882 (1 Te D., 687), paragraphs 30 and 31, amended (32 L. D. , 382). | 


Thus it will be seer! that the department contemporaneously with 
the approval of the act construed it to mean that the same qualifica- 
tions to locate and perfect entries to coal lands obtained in Alaska as 
in the United States. Moreover, it is provided in the regulations of 
Commissioner Ballinger, . approved by Soe Garfield, promul- 

gated April 12, 1907: | : : | 


That persons or associations of persons inestng or entering coal lands i in the District 


of Alaska under the provisions of the act of April 28, 1904 (33 Stats., 525), amendatory _ . 


‘of the act of June 6, 1900 (31 Stats., 658), are required to possess ‘the qualifications of _ 
- persons or associations making anne under the general coal- land laws of the United — 
‘States, and are subject to the same limitations. : 


- And section 5 of said regulations provided: 


But one entry of coal lands by any person or association of persons is s allowed by the 
law. No person who and no association any member of which either as an individual 
or ag a member of an association shall have had the benefits of the law may enter or 


2 
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hold any other coal Jands thereunder. The right so to enter or hold is exhausted |. 
_ whether an a8 y embraces in any instance the maximum area allowed by the law .. 
or less. | 


| “That Giriese did not intend to authorize one e person or an asso-— 
ciation of persons to acquire coal lands in Alaska in unlimited 
| quantities, by the approval of the act of April 28, 1904, is evidenced - 


= by the later act approved May 28, 1908, entitled ‘ ‘An act to encourage - 


the development of coal deposits in the ‘Territory of Alaska,” because 
itis provided i in the later act— 


‘That all persons, their heirs or assigns, . who Haver in aad faith peaelen ar an. 
attorney in fact made location of coal land in the Territory of Alaska in their own . 
interest, prior to November twelfth, nineteen hundred and six, * * * may con- 
solidate their said claims or locations by including in a single claim, location, or pur- 
chase not to exceed two thousand five hundred and sixty acres of contiguous lands» 
not exceeding i in length twice the. width of the tract thus consolidated. 


It would have been idle for Congress to have passed an act per- —— 


3 mitting the consolidation of claims if under previous law one person 
could acquire the lands in unlimited quantities. The act of 1908 
clearly recognizes that the restrictions and limitations applicable to 
the United States at that time obtained in Alaska, and the object of 
the act was to grant relief and provide a means by which these claims 
. could be consolidated and titles thereto acquired by the locators; 
and that the Congress did not intend to depart from its policy is 


shown by: the drastic erumonepely provisions in section 3 of the 


. act of 1908. | 
The Attorney General ae date of 6 12, 1909 (38 iz D., 86), 

advised the Secretary of the Interior that a verbal agreement entered | 

into between two or more entrymen prior to the location, that upon 


the issuance of patent the entries were to be consolidated and mined 


at the joint expense of each claimant, share and share alike, was 
unauthorized under the law, and that such agreements were not 
validated or the locations confirmed: ‘by the ae of the act of 
‘May 28, 1908, above referred to. 

In the cases of United States v. Charles F. Munday et al., and 
: United States v. Charles H. Doughton et al., decided recently by the 
United States Circuit Courts for the Western and Eastern Districts — 
of Washington, respectively, there was a difference of. opinion | 
expressed by the courts as to the construction to be given some of | 
‘the provisions of the act of April 28, 1904. The decision in the 
' Doughton case sustained the Govarnment’s contention therein, but 


even though it be conceded that the decision adverse to the Govern 4 


ment in the Munday case should ultimately prevail, it is not seen how 
it would affect the merits of this case. The decision in. that case 
was predicated upon the theory that the several: locations were 
lawful, while in this case it has been specifically alleged and proven _ 
that each location was unlawful because prior thereto each of the 
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soa igeatons hed: agreed and confederated together that all the 
_ land embraced by said several locations should be taken’ and held 
for the common use and benefit of all the claimants, a scheme which 
would permit an association of 33 persons to acquire for the common 
use and benefit of said association more than 5,000 acres of the public 
~ coal lands; whereas the act under which the locations: were made 
authorized an association to secure under its sue: provisions only 7 
160 acres of such land. | | 
_. If the act of 1904. be regarded as an an epeniens expression of the | 
will of Congress and as constituting all.the law applicable to Alaska 


_ coal lands, if the ordinary rules of construction between grantor and 
" grantee be applied, if the policy of the Government to prevent — 


monopoly of its coal land be forgotten, if the contemporaneous con- 
structions of Acting Commissioner Fimple: and Acting Secretary 


~~’ Ryan and the subsequent regulations of Commissioner Ballinger 


and Secretary Garfield be not invoked, if the opinion of the Attor- 
ney General'‘and the, decision of J udge Rudkin ‘in the Doughton 
- case be not considered, and guided only by the express language ot 
the Congress employed in this act, I could not hold the provision— 
That any person or association of persons qualified to make entry under the coal- 
land laws of the United States who shall have opened or improved a coal mine or 
‘coal mines on any of the unsurveyed public lands of the United States in the District 
of Alaska may locate the lands upon which such mine or mines are situated, in 
rectangular tracts coulgioine pay (40), eighty (80), or one hundred and aixty (160) 
acres— 
authorized an association of 33 persons to caus 5, 250 acres of the 
puRue coal lands situated 1 in the District of Alaska: , 


THE OPENING OR IMPROVING OF A ‘MINE OR MINES OF COAL. 


| Iti is clear rom the record that nothing whatever was done to open 
or improve a mine or mines of coal-on any of the following claims, 
- nor was-any work done on such claims which could by any possibility _ 
be described as a mine: The Lucky Baldwin Jenkins), entry No. 2; _ 
_ the Lyons (Smith), entry No. 3; the Wabash (Henry), entry No. 4; 
the Ansonia (Doneen), entry No. 9; the Plutocrat (Johnson), entry 


ig No.. 10; the Adrian (Mason), entry No. 16; the Cunningham (Swee- 


ney), entry No. 18; the. Boston (Page), entry No. 21; the Victor — 
(Baker), entry No. 22; the Rutland (Jos. H. Neill), entry No. 2535 


~ . the Bozeman (Finch), ee No. 27; the Bedford. (Walter B. Moore), 


‘- entry No. 285. the Calais (Arthur aos Jones), entry No. 29; the Avon 
(Orville D. J ay entry No. 30; the Tampa (Warner), entry No. 3; 
and the Frick (Nelson), entry No. 33. 


And the small amount of open cut work performed on or of ne | | 


following claims was merely prospecting and does not fulfill the 
ac wean of thé law: The Lobster (Mullen), entry No. 5; the 
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Socorro (White), entry No. 6; the Octopus (Dr. John G. Cunningham), » 
entry No. 11; the Maxine (Clarence Cunningham), entry No. 12; the 
Candelario (Henry Wick), entry No. 14; the Agnes (Hugh B. Wick) ? 
entry No. 15; the Clear (Riblet),: eniry No. 19; the Deposit (Bur- 
bidge), entry N o. 23; the Carlsbad (R. K. N eill), entry No. 24; the. 
Syndicate (Frank A. Moore), entry No. 32; the Albion ae icon) ‘ 
entry No. 8; and the Tulare (Miller), entry N 0. 17. 

In the circular approved May 3, 1882, it is provided: 

The opening and improving of a coal mine in order to confer a preference veh of . 
' purchase must not be considered as a mere. matter of form. | ; 
- While in the amended rules promulgated April 12, 1907, reprint 
July 11, 1908, it is provided: . 


a. preference right of entry accrues only where a person or association of persons | 
severally qualified have opened and improved a coal mine or mines upon the public 
lands and shall be in actual possession thereof and not by the filing of a declaratory 
statement. A perfunctory compliance with the law in this respect will not suffice, 
but a mine or mines of coal must be in fact opened and improved on the Jands claimed. 


| In the case of McDonald v. ‘Crawford, unreported, decided March ~ 
16, 1907, the department said: 
The act of merely clearing the face or surface of aD outcrop of coal in 1 order to oie | 


imine the depth of the coal bed was not the openiae and i PBBEOVInE: of a mine within 
the meaning of the statute. 


It was also held in the unreported case of Hatop 2. Lathrop, 


decided. April 5, 1907, afterwards cited with approval in depart- 


mental decision of March 28, 1909, in the case of Thad Stevens et al. 
(87 L. D., 728), that the mere Dene italian ofa bed of coal by means 
of a drill. so small that the work could not be utilized in the mining 
of coal from the land is not in itself the opening and improving of a 
mine of coal thereon within the contemplation of the statute. 
In the Stevens case it was shown that there had been a number of 
holes driven by a drill penetrating the coal bed and indicating its — 


thickness: Observing that the drilling of such holes was in fact > 


only prospect work, and that the only effect could be to demonstrate. 
the existence of the. coal, its quantity, etc., the department concluded _ 
- that the work performed was not sufficient to entitle the. ae 
doing it to a preference right of entry. =. 
And 1 in the case of Esther F. Filer (36 1G, D. , 860) it was sascha: 
Substantial steps taken in good faith ooking to the creation of an operating and 
producing mine are. essential. 

Short tunnels were driven on the Collier (Campbell) pee No. 13; 
the Adams. (Fred Cushing Moore). entry No. 20; the Newgate (Seo-. 
field) entry No. 1; and a tunnel of some length on driven into the _ 
- Ludlow (Miles C. Moore) entry No. 26; while there were several 

tunnels driven considerable distances into the Tenino (Collins) entry - 
No. 7. 7 : 
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The purposes for which the tunnels weré driven were shown by the 
testimony of Chezum, a witness for the defendants. He testified: 
' All our work you will understand was in the nature of prospecting — me On Fe ‘to | 
determine the extent of that field, because at that.time when we went in-there we 
did not know whether that coal was of commercial quality or not, and it required a 
great deal of prospecting work to ascertain if it would even eee the payment of 
the Government price.. 


And he responded as follows to the questions propounded: 


Q. Was there any understanding between you and Mr. Cunningham or anybody 
~ else connected with these entries at the time that you were driving these tunnels that — 
they would be ultimately used for mining coal off of any other than the Tenino.entry 
or the adjoining entries?—A. No, sir; in fact, really: that work was not done With. a 
— view of mining coal. 

Q. It was just prospecting?—A. It was just prospecting. 

It is furthermore shown that after the tunnels had been seaciened 
by Hawkins, the expert, it was decided to remove the camp from the 
vicinity of said tunnels to a point on Clear Creek where it was pro- 
posed by Hawkins that the mine on the property be opened, that the 
tunnels were abandoned, and, pursuant to Hawkins’ plan, the camp 
was moved and established on the Avon claim a short distance from 
the proposed opening of the Hawkins tunnel. Mr. Winchell, when — 

questioned with respect to the development work, stated: _ 3 

I do not think and do not consider that the whole group of claime presenta an area at 

- the present time sufficiently developed to justify the expense of building a railroad 


and wharves and putting up tipples and building residences and putting up power | 


plants for the purposes of operation. - | 
The Supreme Court in the case of Marsal UV. Morritt (116 Us 8. » 11) 
| adopted the definition of Webster that a mine is a— 


pit or excavation in the earth from which metallic ores or other mineral substances are 
taken by digging, distinguished from the sg from which stones only are taken and 
_ which are called quarries, _ se 


‘The term “mine” when aaplied to coal is generally equivalent to a 


 & ‘worked vein.”’ (Westmoreland Coal Co., 85 Pa., 344.) — 


In the case-of Ghost v. United States (168 Fed. Rep., 841) the Cir-_ 
— cuit Court of Appeals for the Eighth Circuit considered what consti- 
tuted the opening and improving of a mine of coal within the meaning 
of seetions 2347 to 2352, Revised Statutes, inclusive. The Goverti- | 
ment brought an action against Ghost for the alleged conversion of 
coal which he had taken from the public land of the United States 
and sold at a time when he was holding the land under a coal declara- 
tory statement, which he subsequently permitted to expire without _ 
applying tio purchase the land. Ghost apparently did not deny that — 
he had taken and sold the coal, but claimed that the. coal was ex- — 
tracted from a prospecting tunnel which he drove to ascertain the 
extent of the coal measure. The theory of the Government was that. 
~ amine of coal had been opened and improved on the tract by a prior 
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claimant, to whose rights Ghost had succeeded. The trial court 


ae dirécted a judgment in favor of the Government and Ghost appealed. 


_ The controlling question, therefore, was whether a mine of coal had — 
been opened and improved on the tract at the time Ghost purchased © 
__ the possessory rights of the prior claimant. The court through Judge, © 

- now Mr. Justice, Van Devanter, stated the case in part as follows: 


In January, 1897, Allen M. Ghost purchased from prior possessory claimants a 
~ go-called coal mine upon public lands ofthe United States-in Colorado, the purchase - 
including two or three hundred feet of tunnels and shafts theretofore made in an 
- attempt to develop an outcropping vein of coal and various improvements and appli- | 

ances used in that connection, * * * The so-called mine had then been idle 
quite a while and was in bad condition, the timber work being down and the tunnel 
shafts being choked with fallen material: Ghost put these in. proper condition, | 
added materially to the improvements and epplenee and extended the cevelopment 


a work much further into. the earth. 


The court noted the regulations ia had been issued: by the Land 
Department under the coal land acts, cited a number of decisions 
bearing thereon, and referred: to the action of the court below as fol- 
lows: | | ta. ? { #, 

In directing a eae for the Seyerueat the court seems to have proceeded: upon 
the theory that the evidence conclusively established that the original workings 
which were upon the land when ‘the defendant began his operations constituted a 


fully opened. and developed coal mine within the: meaning of the statute; but for 
reasons before stated we think that theory has little substantial supportin the evidence. 


~The judgment of the court below i in favor of the Government was 
reversed. | | | | 

If the work of driving the tunnels on aoe various cia had been 
steps in the creation of operating and producing mines on said claims, 
even though it had not progressed to the extent that eormnorcinl 
development was assured, it might be contended that the requirements - 
of the statute had been met as the lands were admitted by the Gov- 
ernment to be coal in character, but the tunnels were driven not with 
the intent of developing operating mines but for the purpose of ascer- 
taining whether the group of claims contained coal i in workable ara | 
tities and of merchantable qualities. _ 

In conformity with the rule announced by the department i in ane 7 

several cases cited and im harmony with the decision of the Circuit 
_ Court of Appeals in the case of Ghost.v. United States (above), it 

must be held that a mine of coal was not opened or a upon a 
of the claims under consideration. 


THE CUNNINGHAM, SURVEY NO. AO, ENTERED BY CHARLES | 


SWEENEY, AND THE VICTOR, SURVEY ‘NO. 38, ENTERED | BY 
OW. W. BAKER. 


It was held in the Albert Bisemana case (10 L. D. , 539) that a second 
declaratory statement can not be filed 1 in the absence of a valid reason : 
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for anionine: the first; and in the case of James D. N ecus et tal. 
(11 L. D., 32) the department declared: ‘‘One who has had the aneat. 3 


of a éo8l declaratory statement is disqualified thereby to enter a 


_ second filing;’’ while in the case of Walter Dearden (11 L. D:, 351) 
the department considered the Eisemann case and in-almost identical | 
_ language approved the conclusions therein reached; and in Conner v. 
Terry (15 L. D., 310) the earlier cases were reviewed and the goctrine 
* therein announced adhered to. | : 

W. W. Baker having located and filed his nealannioiy seaLenient for 
the Belmont claim, survey No. 65, and Charles Sweeney having located — 
and filed his declaratory statement for the Wallula claim, survey No. — 
_ 63, neither of these gentlemen could abandon the claim located and 

filed upon and enter different lands without a valid excuse therefor. 
No explanation whatever is given by Sweeney, while Baker states 
that Cunningham failed to locate him upon the claim that he desired 
to enter. As, however, he executed his declaratory statement in 
blank and left the matter entirely in the hands of Cunningham, he 
- can not now be heard to complain that Cunningham failed to carry 
out his wishes. He does not charge that Cunningham’s failure to give 
him a claim in the center of the group was the result of fraud or collu- 
sion. He swears that he had-never seen the deed from Will H. 
Batting to himself for the Victor claim and that he did not know that 
such an instrument had been executed. The record does not disclose 
that there was any. conveyance from K. J. Cunningham, the locator 
of the Cunningham claim, survey No. 40, to Charles Sweeney, further 
than a note on the abstract of sales that the claim had. ‘been so 
transferred. _ 

As Sweeney and Baker + were ion disquslified by ee he prior 
locations, filing declaratory statements for the land, and without 
cause abandoning them, their entries must fail for these reasons if 
for no other. so | | 


7 4 | DEFECTS APPARENT on THE FACE OF ‘THE PAPERS. 


The locations were all made during the months of July and ees 


m 1904, and no notices thereof were filed in the local office at Juneau : 7 
| naa) October 10, 1905. Therefore, not one of the notices was filed 4 
within the period of one year fixed by the act of April 28,1904. It 


is true that the locations of Sweeney, Johnson, Scofield, Mullen, 
White, Riblet, Henry, Nelson, and Frank Moore were falsely dated, — 

as none of the gentlemen mentioned had joined the association prior | 
to. the date of the alleged location, but having through their agent, 


and Mullen i in person as well, given a false date to their locations, they 


are in no position to say that as a matter of fact said locations were — 


made at a later date or at a time within the year preceding the filing 


of their declaratory statements and notices of claim with the register _ 


f 
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and receiver. Cun Furthermore, there is sethine to indicate - 
that said claims were actually located at all, if not at the dates fixed. 
_ November 12, 1906, the President withdrew all the coal lands in 


Alaska from location, filing, and entry, and by sundry other orders 


withdrew various bodies of coal lands from filing and entry in the 
United States; January 15, 1907, he modified the previous with- 
_drawals without specifically mentioning Alaska, as follows: | 


Nothing 1 in any withdrawal of lands from coal entry heretofore made shall i impair 7 


'. any right acquired in good faith under the coal-land laws and existent at the date 


| of such withdrawal. 


‘The Secretary of ‘the Interior, under date of J anuary 21, 1907, an 


promulgated the above order of President Roosevelt and issued _ 
instructions thereunder (35 L. D., 395) providing: _ _ 


_ Any person seeking to pertect a right alleged to have been existent att the aes of | 
the withdrawal must, in addition to the showing now required by the regulations, 


submit his affidavit or that of his duly authorized agent, setting forth specifically _ | 


the conditions under which the claim was made and the different Bteps ken to 
perfect. the’ same.. 

Under date of May 16, 1907, the Ganaissoer of ihe General 
Land Office, with the approval of the Secretary of the Interior, 
issued instructions to the register and receiver at Juneau, Alaska, 
for the disposition of claims in that office. All the certificates except 
those of Frank Moore, Nelson, and Warner were issued. prior to the 
promulgation of said instructions, and while the register and receiver 
presumably” acted under the Presidents order of January 15, as 
explained in the Secretary’ s instructions of January 21, they did 
not require the affidavit showing the several steps taken provided 
in said instructions. As the notices of location and declaratory © 
statements were not filed in the local land office within the time 
fixed by the act of 1904, as a claim could not be initiated in Alaska 
under the provisions of said act. by application to purchase, and as 
the purchase money was not tendered on any of the applications 
prior to the President’s withdrawal, not one of these applications — 
was lawfully allowed, without reference to any charges formally” 
preferred. | 
In the case of Charles g, Morrison 36 L. Dz ames the department ; 
declared: a 

Unless the declaratory statement is filed within the 60- aes eee in pe ee 
with the statute, and in which respect its provisions are mandatory, the preference 


right lapses and leaves nothing to be secured by a declaratory statement thereafter | 
filed notwithstanding no rights 1 in others have intervened. | 


It is true that. on review (36 L. D., 319) the dspaveinstt mace 
7 the views expressed above to the extent: of holding that sections 
2347 to 2352, inclusive, Revised Statutes, under which the case 
arose, contemplated:a total period of'substantially 14 months during . — 


nl 
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which the claimant in the actual possession of a tract who had ppened 
and improved a mine or mines of coal thereon has a preferred right 
- to purchase for the first 60 days absolutely, for the remaining one- 

year period upon the condition: of filing a declaratory statement; 
that while the applicant in that case failed to file his declaratory 
statement within the 60-day period, but did file it before any adverse 
right intervened, and within’ the 14-month period, the right of the 
applicant was protested as against a subsequent, withdrawal of the 
land under conditions similar to the withdrawals in Alaska. But 


here no notice was filed within the year, and.a right under the act of . _ 


1904 could not be initiated by Hung a declaratory statement or by 
applying to enter. 
Two of the entries involved Rate: those of Sesaney aid Baker, are, 
_as disclosed by the record, illegal for reasons not affecting the others. 
Each of the 33 entries was improperly allowed because of fatal defects 
apparent on the face of the papers; and the Government has conclu- 
sively established the several charges brought against them. There- 
fore, coal entries Nos. 1 to 33, inclusive, your series, are held for 
cancellation subject to the rights of the several entrymen to appeal 
to the department as provided in the Rules of Practice. | 
a OEY eee | te 4% 
WRED canes 
ei | : — Commissioner. 
Boarp or Law Review, a | 
By Jopn MoPoaut. — 


S cncmcmnmmcmmamannad t 


INSTRUCTIONS OF THE SECRETARY OF THE INTERIOR TO THE 
COMMISSIONER OF THE GENERAL LAND OFFICE AND CORRE- 
-SPONDENCE BETWEEN THE SECRETARY OF THE INTERIOR AND 
E. C. HUGHES, OF COUNSEL FOR DEFENDANT. | 


: J UNE 21, 1911: 
Sm: T transmit herewith copies of correspondence with Mr. EK. C. 
_ Hughes, attorney for the claimants in the so-called Cunningham cases. 
Will you see that these papers are filed with the record in those cases 
and copies: transmitted to the parties interested therein, together with 
‘ your opinion and judgment in the cases. 


_ Yours, truly, - 
; WALTER Li. FISHER, Secretary. 


“The Connniss1onER OF THE GENERAL Lanp OFFICE. 


mn ananaananannaumael 


Under instructions from the Secretary of the Interior, copies of the 
following correspondence have been filed in the above-entitled cases, 
and are transmitted herewith to the partic interested therein: 


—_ 
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Tue NEw WIntarD, , 
Washington, D. C., May 1, 1 911. 
Dzar Sir: ios in the United States of America v. Andrew L. | 
Scofield et al. (the so-called Cunningham cases) has been set before 
the Commissioner of the General Land Office for May 8. Testimony 
in these cases was taken in Seattle, Spokane, Paris, Rome, New 
~~ York City, Cleveland, and Washington City in the order named and 
-was concluded more than a year ago. The record is exceedingly 


voluminous, and much labor will necessarily be involved in a proper aa 


submission of these consolidated causes. The repetition of this labor | 
and the expense incident thereto which would be occasioned by a 
formal appeal should be avoided, if possible. Moreover, public 
interest demands as speedy a determination of this controversy as 
may be consistent with justice and with the onceey. eer of the 
| business of your department. | 

Permit me, therefore, on behalf of ve eivtiwats.* to. ceaiiest that 
you sit with the commissioner at the hearing, and that either by a 
separate or a concurring opinion you render a final decision, as upon ~ 
appeal. The purpose of this request is not to avoid a decision by the 
commissioner, butto prevent the delay, expense, and labor incident 
to a formal appeal from the decision of the commissioner and without 
Waiving any rights either oor the part of the Government or the 
claimants. , ke . 

: _ Very respectfully, yours, PS on eee Tiedins 
oe: nee Lg Claimants. 
Hon. WALTER L. Frsuer, 


S ay of sg a Washington, D. oO. 


Tur SECRETARY OF THE INTERIOR, 
Washington, May 1, 1911. 
site Str: Your letter of this date, requesting that I sit with the — 
Commissioner of the General Land Office at the hearing in the so-. 
called Cunningham cases, now set for May 8, has been received and 
given careful consideration. 
I appreciate the importance of a ee determi anton ‘at iWese 
cases, and of limiting the labor and expense connected with them so ~ 
far as consistent with the public interests. I can not be sure, how-. 
ever, in advance of the hearing, that the rights either of the Govern: | 
ment or of the claimants can be fully protected without the record 
-of a decision by the commissioner and an appeal to the Secretary of 
the Interior, but I see no reason why your request, that I should sit 
with the commissioner at the hearing and in some appropriate manner 
indicate my views as to the correctness of his conclusions, should not 
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be granted. I shall accordingly arrange to be present at the hearing 
of the cases on the 8th instant. . se ee, 
Yours, respectfully, Warrer.L. FIsHEr, 
7 | - Secretary. 
Mr, E. C. Hucues, : 
Attorney for Scofield et al., a 
- New Willard Hotel, Washington, D. OC. — 


SE se a | Jun 21, 1911. 
_ Dear Sr: In comphance with your request and my reply to you 
of May 1, 1911, I sat with the Commissioner of the General Land 
Office, as'you are aware, at the hearing of the oral arguments in the’ — 
so-called Cunningham cases. — ee: see ee ee 
I have carefully considered the printed briefs, the record of the 
cases, and the opinion and judgment of the commissioner. In my 
opinion, the findings and conclusions of the commissioner are correct. 
‘This letter is sent you in compliance with our correspondence of 
May 1, 1911, and is without prejudice to the rights either of the Gov- — 
ernment or of the claimants. — eS 


Yours, truly, es Watrer L. FIsHER, 
Ta ae ee _* Secretary. 
Mr. E. C. Hugues, de 
| Seattle, Wash. | 
| APPENDIX, 


COAL LAND LAWS. 


Suc. 2347. Every person above the age of twenty-one years, who 
is a citizen of the United States, or who has declared his intention to 
become such, or any association of persons severally qualified as 
above, shall, upon application to the register of the proper land office, — 


_. have the right to enter, by legal subdivisions, any quantity of vacant 


coal lands of the United States not otherwise appropriated or 
reserved by competent. authority not exceeding one hundred and 
sixty acres to such individual person, or three hundred and twenty 
acres to such association, upon payment to the receiver of not less 
than ten dollars per acre for such lands where the same shall be 

situated more than fifteen miles from any completed railroad, and 
- not less than twenty dollars per acre for such lands as shall be within . 


fifteen miles of such road. | 


_ Sec. 2348. Any person or association of persons severally qualified, 
as above provided, who have opened and improved, or shall hereafter 
get and improve, any coal mine or mines upon the public lands, and 
S 


all be in actual possession of the same, shall be entitled to a prefer- _ - - 


ence right of entry, under the preceding section, of the mimes so opened 
and improved: Promded, That when any association of not less than | 


_. four persons, severally qualified as above provided, shall have 


. expended not less than five thousand dollars in working and improving 
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any such mine or mines, such association may enter not exceeding six | 

hundred and forty acres, including such mining improvements. __ 
‘Src. 2349. All claims under the preceding section. must be pre- 


- sented to the register of the proper land district within sixty days _ 


after the date of actual possession and the commencement of improve- 
ments on the land, by the filing of a declaratory statement therefor; | 
but, when the township plat is not on file at the date of such improve- 
ment, filing must be made within sixty days from the receipt of such 
_ plat at the district office; and where the improvements shall have | 
_ been made prior to the expiration of three months from the third 
— day of March, eighteen hundred and seventy-three, sixty days from 
the expiration of such three months shall be allowed for the filing of 
a declaratory statement, and no sale under the provisions of this | 
~ gection shall be allowed until the expiration of stx months from the | 
- third day of March, eighteen hundred and seventy-three. 0° 
Src. 2350. The three preceding sections shall be held to authorize 
only one entry by the same person or association of persons; and no~ 
association of persons any member of which shall have taken the bene- 
fit of such sections, either as an individual or as a member of any 
other association, shall enter or hold any other lands under the pro- 
visions thereof; and no member of any association which shall have 
- taken the benefit of.such sections shall enter or hold any other lands 
under their provisions; and all persons claiming under section twenty- 
_ three hundred and forty-eight. shall be required to prove their respec- 


tive rights and pay for the lands filed upon within one year from the. .. 


time prescribed for filing their respective claims; and upon failure to 
file the proper notice, or to pay for the land within the required period, 
the same shall be subject to entry by any other qualified applicant. 
Seo. 2351. In case of conflicting claims upon coal lands where the 
improvements shall be commenced: after the third day of March, | 
- eighteen hundred and seventy-three, priority of possession and im- - 
provement, followed by proper filing and continued good faith, shall 
determine the preference right to purchase. And also where improve- 
ments have already been made prior to the third day of March, 
eighteen hundred and seventy-three, division of.the land: claimed. 
may be made by legal subdivisions, to include, as near as may be, 
the valuable improvements of the respective parties. ‘The Commis- 
sioner of the General Land Office is. authorized to issue all needful 
_ rules and regulations for carrying into effect the provisions of this and 
_ the four »receding sections. ee - ae 
Src. 2352. Nothing in the five preceding sections shall be construed 


to destroy or impair any rights which may have attached priortothe —— 


third day of March, eighteen hundred and seventy-three, or to author- 
_-1ze the sale of.lands valuable for mines of gold, silver, or copper. 


| THE COAL-LAND LAWS EXTENDED TO ALASKA. 
AN ACT To extend the coal-land laws to the District. of Alaska. - 


_ Be it enacted by the Senate and House of Representatives of the United — 


States of America in’ Congress assembled, That so much of the public- 
land laws of the United States are hereby extended to the District of 
Alaska as-relate to coal lands, namely, sections twenty-three hundred: 


and forty-seven to twenty-three hundred and fifty-two, inclusive, — | 


_ of the Revised Statutes. | | 
_ Approved, June 6, 1900. (31 Stat., 658.) 
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"” AN AGT To amend an act entitled “An act to extend the.coal-land laws to thé Dis- 
_ trict of Alaska,’’ approved June sixth, nineteen hundred. | 


: Be ut enacted by the Senate and House of Representatives of the United 

States of America in Congress assembled, That any person or associa-— 
tion of persons qualified to make entry under the coal-land laws of © 
_ the United States, who shall have opened or improved a coal mine or 
_ coal mines on any of the unsurveyed public lands of the United States 
tn the district of Alaska, may locate the lands upon which such mine 


or mines are situated, in rectangular tracts containing forty, eighty, 
- or one hundred and sixty acres, with north and south boundary lines ~ 


run according to the true meridian, by marking the four corners. 
thereof with permanent monuments, so that the boundaries thereof — 
may be a and easily traced. And all such locators shall, within | 
one year from the passage of this act, or within one year from making | 

‘such locations, file for record in the recording district, and with the 
register: and receiver of the land district in which the lands are 
located. or situated, a notice containing the name or names of the 
locator or locators, the date of the location, the description. of the 
‘lands located, and a reference to such natural objects or permanent 
monuments as will readily identify the same. | 

_ Sec. 2. That such locator, or locators, or their assigns, who are 
- citizens of the United States, shall receive a patent to the lands 
located by presenting, at any time within three years from the date 
of such notice, to the register and receiver of the land district in 
which the lands so located are situated, an application therefor, 
accompanied by a certified copy of a plat of survey and field notes 
thereof, made by a United States deputy surveyor or a United States 
mineral surveyor, duly approved by the surveyor general for the 
district of Alaska, and a payment otf the sum of ten dollars per acre 
for the lands applied for; but no such application shall be allowed 
until after the applicant has caused a notice of the presentation 
thereof, embracing a description of the lands, to have been published — 


in a newspaper in’ the district of Alaska published nearest the location. _ 


of the premises for a period of sixty days,.and shall have caused 
copies of such notice, together with a.certified copy of the official 
plat of survey, to have been kept. posted in a conspicuous place upon 
the land applied for and in the land office for the district in which 
the lands are located for a like period, and until after he shall have 
furnished proof of such publication and posting, and such other 
proof as is required by the coal-land laws: Provided, That nothing 
[miecs contained shall be so construed as to authorize entries to be 
_ made or title to be acquired to the shore of any navigable waters 
within said district. eet ek 7 a 
- Sec. 3. That during such period of posting and publication, or 
within six months thereafter, any person or association of persons 
having or asserting any adverse interest or claim to the tract of land 
or any part thereof sought to be purchased shall file in the land office. 
where such application is pending, under oath, an adverse claim, 
setting forth the nature and extent thereof, and such adverse claimant 


: shall, within sixty days after the filing of such adverse claim, begin 


an action to quiet title in a court of competent jurisdiction within 
_ the district of Alaska, and thereafter no patent shall issue for such 
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claim’ until the final adjudication of the rights of the parties, and. 
such patent shall then be issued in conformity with the final decree 
of such court therein; > - ast ek oe od 
| Src. 4. That. all the provisions of the coal land laws of the United 


States not in conflict with the provisions of this act shall continue | 


and be in full force in the district of Alaska. — 
_ Approved, April 28, 1904. (33 Stat., 525.) 


AN ACT To encourage the development of coal deposits in the Territory of Alaska. 


_ Be it enacted by the Senate and House of Representatives of the United | 
States of America wn. Congress assembled, That all persons, their heirs 


or assigns, who have in good faith personally or by an attorney in — 


fact made locations of coal-land in the Territory of Alaska in their _ 
own. interest, prior te November twelfth, nineteen hundred and six, 


or. in accordance with circular of instructions issued by the Secretary: _ 


of the Interior May sixteenth, nineteen hundred and seven, may 
consolidate their said claims or locations by including in a single | 
claim, location, or purchase not to exceed two thousand five hundred 
and sixty acres of contiguous lands, not exceeding in length twice 
the width of the tract thus consolidated, and for this purpose such: 


- persons, their heirs or assigns may form associations or corporations 


who may perfect entry of and acquire title to such lands in accordance 

with the other provisions of law under which said locations were 

originally made: Provided, That no.corporation shall be permitted to 

consolidate its claims under this act unless seventy-five per centum 

a a stock shall be held by persons qualified to enter coal lands in 
aska,. ~ 2. °° : | 7 3 : 

Src, 2, That the United States shall at all times have the pref- 
erence right to purchase so much of the product of.any mine or mines 
opened upon the lands sold under: the provisions of this act as may » 
be necessary for the use of the Army and Navy;.and at such reasonable 
and remunerative price as may be fixed by the President; but the — 
producers of any coal so purchased who may be dissatisfied with the 

rice thus fixed shall have the right to prosecute suits against the 
nited States in the Court of Claims for the recovery of any additional © 
sum or sums they may claim as justly due upon such purchase. ° | 

Src. 3. That if any of the lands or deposits purchased under the 
provisions of this act shall be owned, nen trusteed, possessed, — 
or controlled by any device permanently, temporarily, directly, in- 
directly, tacitly, or in any manner whatsover so that they form part. 
of, or in any way. effect any combination, or are in anywise controlled | 
_ by any combination in the form of'an unlawful trust, or-form the sub- 

ject of any contract or conspiracy in restraint of trade in the mimins 
or selling of coal, or of any holding of such lands by any individual 
partnership, association, corporation, mortgage, stock ownership; or. 
control, in excess of two thousand five hundred and sixty acresin the 
_ District of Alaska, the title thereto shall be forfeited to the United =~ 


maa: States, by proceedings instituted by the Attorney General of the © 


United States in the courts for that purpose. . | 
$xo.4. That every patent issued under this act shall tees : 
ta the terms and conditions prescribed in sections two and. 

ereot. | 


Approved, May 28, 1908. (35 Stat., 424.) e %, oe 
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ANDREW L SCOFIELD ET aL 


 Anprew L. Scorrexp, 
» Francis JENKINS, 
Craxies J. SMITH, 
‘Horace C. Henry, 
Ienatius MuLven, 
Henry Wuoirts, 
Henry W. Cotxrys, 
Frep C. Davinson, © 
~Micuart Donzen, 
Franx F, Jonnson, 
JoHN G. CUNNINGHAM, 


Cirarencn CUNNINGHAM, 


A.B. CAMPBELL, 

Henry Wicr, 

. Hue, B. Wier, 
Freep H. Mason, 


“Dapapracena or THE Ivrerror, 


Washington, August 29, 1912. 


Caries SWEENEY, | 
Byron H. Risierr, 


Frep Cusuine Moors, 


_ Aurrep Pages, 


W. W. Baxer, » 


_ Freprrick Bursiwes, 


Reervatp K. Ney, - 
JOsSEPH‘sH. Neu, 
Mixes C. Moore, 


 Joun A. Frncu, 


Waxrrr B. Moors, 
Azruour D. Jones, 
Orvitte D. Jonzs, 
W. H: Warner, 
Frank A. Moorr, . 
Nertson B. Netson. 


Winiram E. Minter, 


_ These cases come to the Department on appeal from the decision 
_of the Commissioner of the General-Land Office. As appears from 
the copies of the correspondence appended to the printed copy of the | 
‘decision of the Commissioner, at the express request: of counsel for | 
the claimants I sat with the Commissioner at the hearing of these _ 
cases. I read and carefully considered the briefs of counsel for 
claimants, together with the printed record, and consulted with the — 
Commissioner and his assistants in the preparation of his opinion, 
in. which I concurred, as I stated in my letter of June 21, 1911, to 
Mr. E. C. Pere of counsel for the clans: m ahioh jeter ie 
sald: | . 

I has ieee considered the printed briefs and. record of the cases and 


the opinion and judgment of the Commissioner. In ny opinion the findings 
and conclusions of the Commissioner are correct. 


"T have e again. reviewed the cases, reading the brief and argument | 


of claimants’ attorneys. No new considerations are presented in the — 


argument, although it contains many statements reflecting upon the 
animus and attitude of the Commissioner which are in em: opinion 
totally unwarranted. | : 
_ After full consideration, I am of the opinion that the findings of 
fact. and the conclusions both of law and fact of the Commissioner, 


. 1§ee page 176. 
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as expressed in his opinion in these cases, are correct, and they are 
hereby adopted as the findings and conclusions, both of law and of 
fact, of, the Department. The decision of the Commissioner in each 
of ae cases is affirmed, | . , 

In view of the circumstances as above recited in meee to my 
participation in the hearing and consideration of these cases, both. 
on this appeal and at the time they were before the Commissioner. | 
the applicants have had a full and fair hearing both before the 
_Commisssioner and myself, and, indeed, the consideration by me of 
this appeal has in all respects mise the effect of a rehearing of the | 
case after my own decision. The decision will therefore be carried. 
into immediate effect, and the entries canceled. 
Waurer L. FIsHER, 

| Secretary. 


CONTESTS oF LANDS WITHDRAWN UNDER RECLAMATION ACT. 


~ 


INSTRUCTIONS. 


Disses or THE LyTeRIor, 
Ww ashington, S eptember 4, J 912 2. 


Tur CoMMIssIoNER OF THE: GENERAL Lanp OFFICE. 


Sir: Referring to departmental decision of August 24, 1912 (41 
L. D., 171), reaffirming, or restoring, with modifications, pe caoaiphe 
6 and T of the regulations of June 6, 1905 (33 L. D., 607), with 
respect to contests concerning lands withdrawn under the reclamation 

act of June 17, 1902 (32 Stat., ae said sections are menely amended 
to read as follows: = & ; | 

Sixth. An entry. embracing ands ineladad: within a withdrawal, made under 
either of the forms mentioned, whether such entry was made before or after 
the date of such withdrawal, may be contested and canceled because of entry- 


man’s failure to comply with the law or for any other sufficient reason, and 
any contestant who secures the cancellation of such entry and pays the land 


office fees occasioned by -his contest will be awarded a preferred right of mak- 


ing entry. Should the land embraced in the contested entry be within a first | 
form withdrawal at time of successful termination of the contest the preferred 
right may prove futile for it can not be exercised as long as the land remains - 


go withdrawn; should it be within a second form withdrawal, however, he 


(the contestant) may make entry under the terms of the ‘reclamation act and 
should it, at that time, be excluded from all forms of withdrawal he may enter. 
-as in other- cases made and provided. No contest can be allowed, however, 
against any. qualified entryman who, prior to June 25, 1910, made bona fide 
entry upon lands proposed to be irrigated and who established residence in 
good faith upon the lands entered by him, for failure to maintain residence. or 
to make-improvements upon his land prior to the time when water.is available 
- for its. alae puccesarul oo against entries in second form with- 


— «807 
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drawals, reclamation: dectants can not ‘be allowed to exercise preference right 
of entry prior to the time when the Secretary shall have established the unit. 
of acreage, fixed the water charges, and the date when water can be applied 
and made public announcement of the same. It should be the duty, however, - 
of such contest to keep the local: officers advised respecting his residence to 
which. notice may be sent him of his preference right | of entry in event of suc- 
‘cessful contest, and a notice mailed to his address, shown by the records of the 
local land office at the time of the mailing of the notice of preference right, 
will be held to meet the requirements of the act of May 14, 1880 (21 Stat., 140) :. 
Seventh. When any entry for lands embraced within a withdrawal under the _ 

first form or under the second form, section 5 of the act of J une 25, 1910 (386 © 
Stat., 885), is canceled by reason of contest or for any other reason, such lands | 
become ‘subject immediately to such withdrawal and can not thereafter, so 
long as they remain so. withdrawn, be entered or otherwise appropriated, either 
by successful contestant .or any other person, but any contestant. who gains.a 
preferred right to enter any such lands may exercise that: right. at any time 
within thirty days from notice that the lands involved have been released. from 
such withdrawal and made subject to entry. 


- Departmental decision of August 24, 1912, is Taodiaes a your 
future action respecting contests will be. governed accordingly. So 
advise, the Jocal land officers. — ; *. 

Very respectfully, "+ Samus Apams, 
| pe First Assistant Secretary. 


ROUGH RIDER AND OTHER LODE CLAIMS* 
- Decided January 31, 1911. 


Lope MINING CLAIM—DIscoveny. 

_ The exposure of substantially valueless deposits on the surface of a lode min- | 
ing claim, in themselves insusceptible of practical development, but which 
taken in connection with other established geological and mineralogical 
conditions in the district lead to the hope or belief that a valuable mineral — 
deposit exists within the claim, does not constitute the discovery of a vein 
or lode within the meaning of the law nor afford a valid basis for a lode 
location. : 


Prmrce, First Assistant Secretary: - 

September 12, 1906, .J. A. Sherwood filed ; a ae application | 
for patent to each of the following lode mining claims: Rough 
Rider, survey No. 2252; White Horse, survey No. 2253; Red Jacket, 
survey No. 2254; Goce: Jack, survey No. 2255: Black Joe, survey 
No. 2258; Last Chance, survey No. 2259; Roosevelt, survey No. 2260; 
Jennie Gibson, survey No. 2261; Michigan, survey No. 2262; Bright 
Hope, survey No. 2265; Osceola, survey No. 2255, and Hard Time, 
survey No. 2257, situate in the Warren mining district, Phoenix land — 
district, Arizona, and entries were allowed thereon December 13 of © 
the same year. 7 | 
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: Referring to the foregoing claims, the Commissioner of the General | 


| Tend Office, ‘by: f letter of a 23, 1907, advised the local, officers: GBs # @. : 
follows: ve | 


In his report dated erepetaiy 28, 1907, Chief of Fiela Division Oe ©. Devsiie 


—dorf states that he made a personal. examination. of each of said claims on ~ 


January 22, 1907, and found that the development work done thereon consisted . 
of shafts and open cuts made in the softest rock or earth and was practically a 
money thrown away for the purpose of meeting the. requirements of the law as . 
to expenditure ; that the lands embraced in each and all of said entries is non- 
mineral in character and that no mineral had. been discovered ‘upon any of 
sqid claims at date of entry nor at the date of his examination ; that said - 


entries. were fraudulently made. for the purpose of obtaining the lands embraced _ 


therein for agricultural and townsite. purposes; that prior to making applica- 
tion for patent said d. A. Sherwood. sold and deeded said mineral entries to | 
Hoval A. Smith. ‘The Chiet of Wield Division recommends thai said entries. be : 
canceled. : Se 8 | | _ «~— f. 

By thie same ier, ite Gacmissiones ieee the Cet officers to. 
serve notice of such charges, | and to proceed i in the manner ‘prescribed. 
. by the circular of February 14, 1906 [84 L. D., 4891. 7 

Denial of each of the ‘charges having been made by Sherwood, a 
hearing was ordered by the local officers and duly had. Certain de- 
positions were taken November 27, 1908, and the remainder of the 
testimony was given in April, 1909, before a United States commis- 
sioner at Bisbee, Arizona. 

December 18, 1909, the local officers found that none vor the Gites 
made against the entries had been sustained, and recommended that 
the protests be dismissed. ‘The Commissioner, however, upon consid- 
ering the case, found and held that “There has not Been: made in 
either of the twelve claims involved a: discovery such as would, under 
the mining laws, .qupport a mineral. application for patent, or vali-. 
date a mining location.” The action of the local officers wes accord- 


ingly reversed, and, for the reason stated, each of said entries was 7 


held for pene s eto From this decision the entryman appeals. 


The claims are situated from two and three-quarters to three and 7 


three-quarters miles in a southeasterly direction from the main 
portion of the town of Bisbee, and. from a quarter of a mile to a 
mile south of what is represented-on the maps prepared by the 
United: States Geological Survey as a probable eon: extension, of 
the Dividend fault. can | 
- The Rough Rider, ‘Last Cranks, Bink Joe, sad Couuit: Fack | 
claims were located February 9, 1908, and the Red Jacket, April 6, _ 
. 1908, by J. A. Sherwood, the entryman ; the Osceola, January 6, 19083 ; 


| the Jennié Gibson and White Horse, January 12, 1903; the. Ede , 


Time, February 12, 1908, and the Michigan, February. 14, 1905, by 
J. S. Smyth; and the Bright Hope, August 8, 1903, by Fred Colman 
_and John. Farley. . The above-mentioned claims not. located by the — 
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entryman were conveyed to him August 23, 1906. They comprise 

three separate areas, the largest of which embraces, in the order named 
from east to west, the Rough Rider, Michigan, Roosevelt, Last Chance, 
Black Joe, Cousin Jack, Red Jacket, and White Horse. The two 
smaller. areas, one smbecine the Hard Time and the Jennie Gibson, 
_ and the other the Osceola, lie’ something less than one thousand feet 
south of the area first mentioned. , | 

The Bisbee quadrangle wherein the areas are situated: is ; shown 
to owe its commercial “importance exclusively to the occurrence 
therein of ores of copper, the only other ores therein that have been 
exploited being an unimportant deposit of sericite, or lead carbonite, 
~ that has been worked in a small way, and a siliceous gold ore ( at the 
_ Easter Sunday mine, situated at a point about two miles east of said 
areas), which has been used in the Copper. Queen smelter for con- 


verter ining or ganister. The nearest producing copper mine to the 


claims in question is the Junction, situated from a mile and a quarter 
to two miles and a quarter, in a westerly direction therefrom, 
although a workable deposit of copper is alleged to. have been dis- 
closed in the workings connected with what. is known as the Denn 
shaft, situated from a mile to two miles in a. northwesterly direction 
from the land. Operations at the Denn mine, however, have been 
suspended. It also appears that the workable copper deposits in the 
Warren mining district occur only at a depth of a thousand feet or 
more beneath. the surface, and that no such deposits have been dis- 
closed at any point south, east, or southeast of the Junction mine: — 

Witnesses for the Government testify that examinations of. the 
claims made by: them after the dates of the entries failed to disclose 
the existence of any mineral whatever on any of them, or such surface 
indications as would warrant a man of ordinary ‘prudence in ex- 


i pending his time and means with a reasonable expectation of devel- 


oping a mine thereon. Chief of Field Division Dezendorf, one of 
the Government’s witnesses, testified i in part as follows: | 


On January 18th, 1907, I, in company with Mr. J. A. Sherwood, representing ‘a 


himself, Hoval A. Smith and the Warren Realty & Development Company, 
~ owners of the Warren Townsite, drove to the Warren Townsite property; went 
to the several claims, he pointing them out to me showing the corners and | 
assessment work, which assessment work on each claim was practically the 
same with the exception of the Lone Star claim which has situated on it what 
is known as the Warren Shaft; at that time the Foreman stated that the shaft 
was. down about one- hundred-and- fifty feet. They were working same with a 
windlass ; four men being employed. . The formation as disclosed by the dump 
and what I could see without going down in the shaft was limestone and — 
porphyry ; saw some copper stained rock on the dump. “The assessment work 
_ on these Claiins, in, most instances, was' done in the soft places, and in fact 

Mr. Sherwood, who stated to me that he had charge of and did the assessment, 
-.or had charge of doing same for Mr. Hoval A. Smith and the Warren Realty 
_'& Development. Company, admitted that in most instances they had done the 
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Aescamnieak (oor in the soft places, in the easiest formation and fe: easiest 


places, and so far as developing any mines on that land, which also included —_ 


his own claims, it was practically money thrown away with the exception of 
complying with the straight letter of the law as to annual assessment work.» 
He also admitted to me that on none of those claims embr aced. in the Warren. 
Townsite or on his own claims had be made any discovery of mineral in rock 
in place in ledges, lodes or veins, but. from the geological conditions of the 


district it was expected by. those whom he represented and on behalf of him- 


self that by deep exploration they would. eventually. find copper mineral, and | 
he pointed to the fact that -in the Junction Mine and in the Denn, where they. 
-had gone through conglomerate. formation for several hundred feet, and then | 


7 limestone, and then porphyry, they had discovered. mineral at great depth, and 


shipped same from ‘one or both of said mines, but there were no surface out- 
a. croppines of mineral on the land in which those mines were being operated. 
: Ag : 3 4 a , *k. ‘ mi sh 

on the morning of J anuary 22nd, in company with Mr. J. AL Sherwood. we > 
went to the Warren Townsite, examined the Wash claim and the New Castle; 


both of them. had practically the same surface formation, conglomerate and 


limestone. | The Wash claim takes in the pone of the hill and runs into the 
flat. | 

 We.also ‘Sener the ‘Roneh Rider Agimne or at ieast examined on. ‘the 
ground most. of them, but did not examine all of the Roosevelt. claim, but 
Mr. Sherwood said it was not necessary-as the workings were done practically 
in the same manner and in the same formations as the other claims of this 
group and on those claims we did not examine were the same as those we did. 
examine; he admitted that there had been no discovery of mineral in veins, 

lodes,. or ledges,: or otherwise, but. that he thought and considered that ny deep 
exploration. copper would be found on those lands. 


The Wash ‘claim teforred to by this witness as oins ae Rough | 
‘Rider claim. on the south, and conflicts therewith to the: extent of 
about half its area. The New Castle adjoins the Wash on ee west, 
the Roosevelt on the north, and the Michigan on the east. 

‘The surface formations of those claims consist, according to the tes- 
timony of several of claimant’s witnesses, of Pao conglomerate, 
or limestone and conglomerate, and containing within the limits of 
some of the claims, intrusions of porphyry with iron-stained or iron- 


impregnated contacts; on others, what is termed by the witnesses pre 


iron “ blowouts ”; Gas on still others, so-called stringers, feeders, © 


_ ledges, or blowouts of quartz, stained more or less with iron oxide, 
or impregnated with iron sulphide, and varying in thickness from 
two to three inches to a number of feet. With respect to the quartz 


deposits referred to, they. testify that about a week before taking the : 


_ stand they arocured samples thereof which assayed, in valle per ton, 
as follows: as : 


Reagh, Rider eae eee eon ae OI IS RV, | ee 
Michigan____.___. ae ee : eee ne : 1. G0. 222 ss - Ne 25 ts 
Roosevelt ________-______- ere ease eases EOD, (epee es 
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righ soe a2 ssa a ee eee $0. 40__--.. ‘none____-. 

Last ‘Chance_-___ Se ee ee oe ce x SOE Ig |<: ee Oe (087 | Rea ae 3 
- Black J6e___--.- EE ere a a ANE OE Bute 4AGS ey 220s. irace 
Cousin Jack—_.------------~~=-------- eet oO -eeeee, rote 

ga Be, ce eee a eileen Rel, (et | ae 

Red FT 7 en Ele ea, Stk i 6 OO sect. 05 

eo Se, Sn one ee Me ern A ete ter Bee A Oey, § acorn ¥ , fee de 

SOW He AOUNG seein pul oe se 7: () SA ne; eee 
WORE GIPSON a2 te eRe cee® gB0sieni | 

6) c 0]: ee Oren ee eee lic Me: ORs, irs: meen 

Osceola pero n se eee ee ee ites trace.----- ‘ 15_---.~ e 


None of. these witnesses, however, claims that the quartz denouile 
can ever be successfully worked for gold or silver, and some con-| 
cede that the claims have no value for gold or silver mining purposes. 
_ With reference to the ferriferous deposits exposed on the claims, 

claimant’s witnesses all agree that it would be unprofitable to attempt 
to operate them for iron, and that their only-value lies in the fact 
that, in connection with: other conditions disclosed upon the claims, 
and elsewhere in the district, they afford indications of the existance 
of other deposits at depth, vaiuable for copper mining purposes. 

J. G. Pritchard testifies that he has lived in the Bisbee district for 
twenty- five years and has made a study of the geological conditions 
thereon. He is more or less familiar with the manner in which min- 
ing men and mining compatiles study the formations. and the indi- 
cations they look for in assisting them in determining the location 
of ore bodies, and is himself in the process of developing some claims 
lying southeast of the claims here in question. He is familiar, in a 
general way, with the large faults that cross the country and the 
- formations in which ore deposits are found. They are found in the 

neighborhood of the Dividend Fault, along its southeast side; at the 
Cooper Queen mine ore is found at the surface, but at increasing 
depths to the east thereof; at the J unction, about one and one-quarter 
miles to the west of hese areas it is found at a depth. of from. 1200 

to 1400 feet. Along the line of this fault, mining men are. looking 
~ for-ores to be discovered. Asked to explain the effect that ¢ cross faults 
: and slips have on the discovery of ores, he says: © | - 

Why, the ore is liable to be more in the line of those cross faults, and we 

naturally look for those faults to guide us where there. is a probability of ore; 


we can ’t. see. into the. ground. 

-Q.—If you should find a cross fault running south of the Dividend Fault on 
a group of claims in this generally mineralized zone, and would find at the | 
surface of the ground iron croppings with a trace of copper, would ou consider 


. that an important place to sink for ore? 


A. —That is the only indication that we have is lead to each deposits. 


He thinks that under such circumstances a. prudent man would | 
be justified i In expending his money with a hope of developing a mine. | 
The ore in that, este is generally found ‘where the Escabrosa 
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- Timestone has euemed contacts with porphyry, or where. there has 
been a change 1 in the lime itself. | 7 


There are cases where the ore is found i in lime that are sometimes filled in; : 
- there Seems to have been a breaking down of the lime formation and these 
pockets are feud filled in from cared seule and. it is close to these faults 
_. that they. occur. 


 Q.—tIn that area (which is described, and aimbracss the claims in question) it 2 
if you could find a lime with. porphyry contact. with iron showing and possibly 


some copper, or even without copper, would you- ‘consider it a favorable indica- 
tion of ore beneath? = | 
A.— Yes, sir. 


On cross-examination he testifies: that ; in thes district no mineral 
is found in rock in place in veins, lodes, or ledges on the surface. 
An area described as lying between the Dividend Fault on the north, 
the Escabrosa Fault on‘the south, and east of the Junction mine, 
within which area these claims lie, is at present an undeveloped 
country, so far as the production of ore is concerned, and it. has yet 
to be determined whether paying ore deposits exist at depths therein. 

John J. Hill testifies that he has been in charge of the sinking of 
a shaft on the Lone Star claim, situated about 1300 feet south of the 
Jennie Gibson (the said shaft. being 848 feet.in depth), and is 
familiar with the character of the ground lying north and east of 
the shaft for a distance of from 1000 to 1500 feet. At a point on the 
McKinley or the McKinley Fraction, which lie to the north of the 
Lone Star shaft and to the south a the areas in question, he saw 
mineral indications and copper stain... 7 | 

“They have sunk. little prospect. holes there where the brick- like porphyry 
shoves up. through the conglomerate in three streaks. Each-of these str eaks is 
from a foot to eighteen inches thick and they show quite a. bit of. copper: ‘stain. | 
This point is about 1200 feet from the Lone Star shaft. - 

Q—iIs. that what you consider a valuable mineral showing in this district? — 

A.—Yes, it shows. mineral. I do not know whether yeu would. eall it: very 
valuable or not. 


Q.—hnh your opinion, dces it show enough mineral to justify a prudent man 
to develop that ground with a hope to develop a valuable mine? 


A.—iWell, that is mighty hard to say; they have sunk holes SO. many places 2 


where they have nothing in. sight, a man might consider wae they nave even 
a stain a good prospect. . 
The claims: referred to are aha an undeveloped. area, So far as | 

producing mines are concerned. __ 
| C. T. Winwood testifies that he has worked. in the “Ranson: 
7 Saginaw shaft (situated from half.a mile to a mile and a half to the | 
- west of the claims) down to a 900 foot level ; that at the 600 foot level _ 
a. drift was run east from the shaft and directly towards the Rough » 
Rider group for a distance of 600 or. 800 feet, and in this drift con-— 
siderable ore was found. An average sample of that ore would prob- 
ably run from two to four per cent copper, “ but you could pick speci- 
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‘mens that would go from forty to fifty per cent. » Tn his opinion as a 
mining man, bearing in mind the relation of the different faults as 
they occur, and the dev elopment on the surrounding claims, a prudent — 
man would be justified in expending money in developing the Rough 
Rider group and the-land adjacent thereto. They generally find 
copper in that district between lime and porphyry, or between the. 
different limes. There is no mine being operated for copper to the 
east or south of the Saginaw shatt. | 

Charles Cunningham testifies that he is engaged in mining, has 
lived in the Warren district for eight years, and is familiar with the 
ore deposits therein, He believes that the mineralized zone of the 
district extends fully a mile east of the shaft known as the Warren 
or Crescent, situated on the Lone Star claim, which lies a short dis-- 
tance to the south of these areas; that all of the ground lying north — 
of the Gold Hill fault (which is. ‘southeast of nee claim in question ) 
is in that zone; and that wherever faults break through the lime in- 
that region mineral 3 is liable to be found by sinking. : 

C. J. Haslam testifies that he is an assayer and ie oad aicae. | 
We has been in the Bisbee district about five years; and has made a 
study of the: geological formations and deposits therein. He is 
familiar in a general way with the faults and slips known to the — 
mining men and mining engineers of the district. He defines what he 
believes to be the mineralized zone of the district, within whose east- 
ern portion the areas in question are situated, and testifies that there 
is every reason to believe that ore deposition has occurred in that part 
of the district; that “there is lime in abundance and it is only a case 
of proving up the formation below the surface and striking a broken — 
up country below where the porphyry and limestone come in along — 
_ through the faults, which are frequent.” In his opinion, not only the 

‘ynain ‘Dividend Fault, but the smaller cross faults, have an im-. 
portant bearing upon the ore deposits of the district, “for the pres- 
sure that caused the Dividend Fault and thé pressure caused by the — 
intrusion of igneous rocks coming up through there, have. caused . 

‘fractures and fissures almost the entire way at right angles to the 
general trend of the Dividend F ault, showing that there are great 
. possibilities of existing mineral of possibly great value at depths of, — 
these faults.” The Saginaw and Denn shafis are-sunk on faulted . 
eround and there is another fault to the east of that, running south 


from the Dividend Fault, and crossing the Rough Rider group. .The 


condition most favorable to the eee of mineral deposits in the 
district is a lime- porphyry contact; “any limestone in any broken 
up country of cross faults with an- intrusion of ieneous rocks is a 
good indication, and a very good showing to sink under, and ‘possibly 
at. great depth you will come into a broken up country in the nature 
of porphyry and altered limestone, which would warrant your Cross — 
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eutting and ae hitting the baa of ore.” ‘Nearly all. the ore. 
“deposits of the district are associated with iron and, in sinking, iron | 
is usually encountered before the copper deposits. are reached. He 
would consider the surface conditions disclosed with respect to these 
claims favorable to the existence of copper deposits beneath. | 
L. ©. Shattuck testifies that he has resided at Bisbee continuously 
for twenty-two years and is quite familiar with the mining claims 
and ore deposits of the district; that he lias owned mines and mining 
: claims therein and worked: as a miner there for about a year. Asked 
to describe the manner in which the ore in the mines of that district. 
that have proven valuable generally occurs, the witness said: 
~The ore occurs here in the form of deposits; some of them are near the sur- 
face and some of the ore bodies are at greater depth and are quite deep and. 
these deposits occur in the land along the faulting plains, or along where it has - 
been faulted. Sometimes they occur off of the faults quite a distance from the — 
faults, but I think the faults were the cause of making the ore, besides. that 
there are porphyry sheets where you can’t see them; in fact these porphyry 
sheets occur everywhere in the limestone here where there has been any amount 
of work done... . Sometimes the ore occurs in the hard solid lime, both 
the roof and the bottom of the ore body being on solid lime, but you find a little 
fracture or a fissure where ther e is altered lime and. that is the means by which 
the ore got into this solid lime; but most of the ore occurs in altered ZONES. | 
where the limestone has been altered. | | | | 
In nearly every. instance ° where valuable ore bodies have beer : 
found at depth in the district there is no valuable mineral exposed on 
the surface. If from the study of the surface of any particular 
mining claim, and claims adjoining it, witness could ascertain, with - 
coe certainty, the character of the formation he would find 
under that area, and was satisfied that there was within the limits 
of the claim limestone with a porphyry intrusion, or two different. 
characters of limestone coming in contact, that carried valuable ore © 
deposits, he would consider: that a narticularly favorable place to. 
sink a shaft, even though there were no mineral, in the strict sense — 
of the term, showing on the surface. He would hig also that under 
such circumstances a prudent man would be justified in sinking with — 
a reasonable hope of finding ore. ‘There are two instances in the 
district where this has happened, viz: at the Junction and Denn 
shafts. Inasmuch as ore has been developed at the Junction, Denn,. 
| Saginaw, and other mines, on faults that cross, and extend south: — 
from, the Dividend Fault, witness would expect to find the same ore 
bodies on such faults as the one that extends south from the Divi- 
dend Fault and crosses the Rough Rider group. He has examined - 
the surface of the Rough Rider group; found there lime, cretaceous. 
_Inme, quartzite, cretaceous: quartzite, and some shale and conglomer- 


ate. - That formation, taken in connection with the situation of the ~ 


as would indicate to the witness, as a mining man, that that i 1s. 
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a oie place to ae qth a view to developing ore, and ‘hae 1 
prudent man would be justified in expending his money there with a 


reasonable hope of developing an ore body. The surface indica- 


tions there are a good deal better than those disclosed on the Junction 


- and Denn ground for the reason that on the ground in question the 
lime is on fie surface, whereas at. the Junction and Denn the shafts 
had to be sunk through an overlying formation of considerable thick- 
ness before the mineralized limestone. was. reached, 


The important mines of the Warren mining district are sated: 


according to the report:of Professor Ransom (see professional paper | 


No. 21, published by the Geological Survey and offered as evidence 
herein), ’ in what is known as the Copper Queen block, whose north- © 
easterly exposed limits are from one and one quarter to one and three 
quarter miles west, south and southwest of the claims in question. 
The ore deposits within that block, it is stated by Professor Ransom, 
consist of irregularly shaped tabular or lenticular’ masses in the Car- : 


‘boniferous (Escabrosa) limestone, and lie for the most part parallel 


with, but in some cases transverse to, the bedding planes of the for- - 


~ mation. Concerning the distribution of such bodies, he says (p. 109): 


The principle bodies of copper ore thus far exploited in the’ quadrangle are ~ 
contained within an irregular area of approximately one-quarter of a square 


mile in extent. This area begins on the north in the heart of the town of 
‘Bisbee, and extends south for three-quarters ‘of a mile. It lies northwest of 


Sacramento Hill and for the most.part between the Czar and Calumiet and 


Arizona (Irish Mag) shafts ...- Outside of this limited area no such bodies of 


copper have yet been discovered, although more or less ore is known to occur in : 


the Lowell, Uncle Sam, White” cal Wade Hampton, and other mines and 
| prospects. es 2 


More saniuitede describing the boundaries of the productive 


area he says (p. 141) > 


The ore bodies on the whole constitute a broad pelt, about 900 feet in width 
which, beginning (so far as present exploitations show) at‘a point about 2 000 
feet southwest: of the Czar shaft, continues northeasterly, chiefly along the - 
southeast side of the Czar fault to the Calumet shaft, thence southeasterly 
along the southwest side of the Dividend fault, to the contact with the Sacra- 


mento Hill porphyry near the hospital. Here the ore belt swings to the south | 


skirting the porphyry mass toward the Spray and ‘the Calumet and. Arizona - 


shafts. Whether it continues to skirt the porphyry eastward, past the Gardner 


and Lowell shafts toward the ice ae and Mule Gulch is yet, to be ‘proved - 


- by underground work. 


e 


The area thus described i is ey from. ae aha one- -half - three 


an one-half miles to the west of the claims here in question, — Since. 


the date of Professor Ransom’s examination (in 1902), but one pro- 


~~ ducing mine—the Junction, situated about a mile and a quarter to 
the east of the area and in close proximity to a pomt marking the _ 
‘most southeasterly border of the porphyry mass of which Sacra- 7 


mento ill is composed—has been i aa 
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"With respect to surface rice aoae of mineral in the district, Pro- 
fessor Ransom, at p. 102 of.said paper, says: - | 


Some- dark, rusty masses, composed principally of limonite eee along 
| the Dividend fault in Bisbee. Similar ferruginous ledges occur in Hendricks. 
Gulch, Queen Hill, and in the limestone south of Bisbee. Experience has shown | 
that such limonitic croppings, although rarely containing appreciable quantities. 2 
of. copper- bearing minerals, are nevertheless frequently, although not invariably,. 

‘associated with an- underlying ore body. They mark the loci of. fracturing and | 

mineralization in the. limestone. - They evidently. result from the oxidation of 


' .. pyrite, the Tess soluble iron oxide, and some silica, remaining near the surface, 


while such copper as “was originally present has. been earried. down by perco- 


lating solution and redeposited at lower lev els. These bodies of limonite, when 


~ not too siliceous, are the best surface indications of ore that the district affords. 
- Many of the most important ore bodies, on the other hand, would have re- 
mained . undiscovered, were’ surficial pueoomens alone relied upon to suggest 
exploration. _ | ; : | 

Although the rocks: of the ndadeanele’s are seamed with faults and dykes, 
none of the workable ore deposits occur. as ledges or fissure veins. ‘With a 
few exceptions they are irregular replacements of limestone, originally pyritic, 
containing probably subordinate amounts of chalcopyrite; they owe their pres- 
ent value to secondary concentrations effected by a Se of sulphide enrich- 
ment and oxidation. - Ay 


As to quartz veins in the district, and their importance in connec- - 
tion with copper mining, he says (p. 130) :. | 

Quartz varies greatly in abundance in different portions of the ore- poueind | 
ground. A few small veinlets of quartz, carrying pyrite, were observed in the 
limestone of the 950 feet level of the Calumet and Arizona to have been quartz 
in exceptional in connection with: the. eupriferous ore bodies. The mineral, 
where it occurs at all, usually has the form of. fine-grained aggregates that - 
hare replaced the calcium carbonate of the limestone or ‘the feldgpars. of the. 
granite-porphyry. . | 

It is manifest from: the showing herein made tat the mineral- 
bearing quartz which, it is testified, was found on. some of the claims - 
in question, possesses no value whatsoever, either present: or prospec- 
’ tive, for mining purposes. Indeed, in the brief filed in the case in 
behalf of the entryman, it is expressly conceded that “ the witnesses 


for the mineral entryman do not, claim that the mineral discovered. ue 


has any actual value in itself, or that mines could be successfully 

worked for the mineral diecovered. The. enone for the mineral 

entryman do not make such a claim.” ~ 

By section 2320, Revised Statutes, it is provided that “no aeatigu 7 
of a mining claim shall be made until the discovery of the vein or : 
lode within the limits of the claim located.” | 

In Chrisman v. Miller (197 U. S., 313) the Supreme Court, epea 

- ing through Mr. J ustice Brewer, said (p. 821): | 3 

What is necessary to constitute a discovery of mineral is not prescribed by - 


statute, but there have been frequent judicial declarations in respect thereto. 
_ In United States 4. Iron Silver Mining Company, 128 U. S., 678, a sult pbrouent 
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by the United States to. set aside placer Snteais on the shasee that the patented 
tracts were not placer mining ground but land containing mineral veins or. 
odes of great. value, aS was well known to the patentee on his application for 
the patents, we said (p. 683): | 
| 1G appears very clearly from. the ev faeries that no. lodes or veins were - dis- 
covered by the excavations of Sawyer in his prospecting work, and that his lode — 
locations were made upon an erroneous opinion, and not upon knowledge, that 


-lodes bearing metal were disclosed by them. It is not enough that there may _ 


liave been some indications by outcroppings on the: ‘surface, of the existence of 
lodes or veins of rock in place bearing gold or silver. or other metal, to justify 
their destination as ‘known’ veins or lodes. ‘To meet that designation the 
lodes. or veins must be clearly ascertained, and be of such exteut as to render 
the land. more valuable | on that account, and justify their exploitation. 
Although. pits and shafts bad been sunk in various places, and what are termed: 
in mining cross cuts had been-run, only loose gold and small nuggets had. been 
found, mingled with earth, sand and gravel. Lodes and veins in quartz or other 
rock in place bearing gold or Silver or other metal were not disclosed when the 
application for the patents were made,” - : 

‘This definition was accepted as correct in. Iron Silver Company ¥. “Mike & | 
Starr Company, 143 U. S., 394, though in that case there was ,a vigorous dis- 
sent mpon questions of. fact, in which .Mr. ‘Justice Field, speaking for the 
| minority, said (p. 412): “The mere indication or presence of. gold or silver 
. is not sufficient to establish the existence of a lode. The mineral must exist 
in such quantities as to justify expenditure of money for the development: of © 
the mine aud the extraction of the mineral.” And again (p. 424): “It is uot | 
_ every vein or lode which may show traces of gold or silver that is exempted 

from sale or patent on the ground embracing it, but those only which possess 
these metals in such quantities as to enhance the value of the land and invite - 
the expenditure of time and money for their development. No purpose or policy 
would be subserved by excepting from sale and patent veins and lodes sielaine | 


= no remunerative return for labor expended upon then.” 


In Montana Central Ry. Co. v. Migeon et al. (es: Fed. ei 811), 
Judge Beatty said (p. 814): 


That “a valid location of a mining claim may be made ae heverae the pros- 
pector has discov ered such indicatious or mineral that he is willing to spend his 
time and money in following it in expectation. of finding ore, and that a valid 
location may be made of a ledge deep in the ground, and appearing at the sur- 
face, not in the shape of ore, but in vein matter only,” is adopted in Burke v. 
McDonald (Idaho), 29 Pac., 101, and in Harrington v. Chambers (Utah), 1 Pac., 
3875. The last case, on appeal to the Supreme Court, was affirmed, but without » 
discussing this proposition, which was involved in the appeal. 111 U. Sv 350, 4 
Sup. Ct. 428. It is needless to add. to the. above other similar definitions. They | 
establish the liberal rule that it is not necessary,to the location of a valid’ claim 


under section 2320, that ore of commercial value in either quantity or quality — 


must first be discovered within its limits. While the practical observer will 

commend the rule, it must be reasonably applied. To apply it to every seam or | 
fissure which may be filled with matter containing traces of the precious metals, — 
whether in or remote from mineral country, whether valuable or worthless as a 
mining claim, would be a perversion of a liberal law. The vein or lode which » 
the statute. directs must be discovered before the. location of a.claim must be 
one that, from all its indications, has a present or prospective commercial value, . 
for. only lands yaluable for minerals”. are subject to appropriation as mining 
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claims. Section: 2318. Hence, in any case, it may be an open question whether 
a location includes lands valuable for minerals, or whether it is based upon 
some barren seam or fissure which may be easily found in all localities in which. 
there has been much disturbance of the earth’s crust. a 


To the same effect: also is the decision i In Madison v. Octave Oil 
- Co., 99 Pac., 176. | 
| Th the. light of these decisions it must te held that none of the 
said practically valueless quartz aeine aifords a valid or. sullicient 
basis for a mining location. | | 
~The ferrugenous deposits which, it is (hee. top. on some of 2 
the claims, possess, 1f anything, even. less importance, economically 
considered, than do the quartz deposits above referred to. They are 
admittedly insusceptible of practical development for iron, and, so_ 
far as disclosed, carry no other mineral in appreciable quantity. 
But it is, in substance and effect, contended by appellant that these 
outcrops, taken in connection. with other. established geological and 
mineralogical conditions of the district, should be held to constitute — 
‘such a strong indication of mineral (copper) deposits within. the 
limits of the claims whereon the outcrops occur as to justify the 
@X penditure of time and money, with a reasonable prospect of success 
in developing a valuable mine thereon ; and hence, irrespective of 
their value, to afford valid bases for mining locations.’ Considering, 
however, that. the valuable mineral deposits of the Warren district 
do not outcrop on the surface, but consist of irregular shaped and 
isolated masses, occurring at great depth and rarely exceeding in 
horizontal dimensions 150-by 200 feet (see page 136, Professional 
Paper No. 21, supra); and that, so far as shown, no such deposit of 
workable dimensions has been disclosed at any. point to the north, _ 
northeast, east, south. or southeast of the claims in question, or at. 
any point nearer thereto than the J unction mine, a mile and a quarter 
- or more to the northwest thereof, the Department j is of opinion that 
it is by no means satisfactorily established that the conditions dis- 
closed point with any degree of assurance to the existence of a work- 
able deposit of. copper within the limits of any particular one of 
| these claims. But, conceding that the conditions. indicate all that 
is claimed by wopellant a complete answer to his contentions is found 


in the decision of J udge Ross, in Nevada Sierra Oil Co. v. Home Oil + 


—6 Co. ( 98 Fed., , 673), wherein, at page 675 of the decision, it is said: 


Mere indications, however" str ong, are not, in my opinion, euilicient to answer 
- the requirements of the statute, which requires, as one of the essential condi-. 


. tions to the making of a valid location of unappropriated publie land of the 
_ United StateS under the mining laws, a discovery of mineral within the limits | 


of the claim. Rev. St., secs. 2320, 2520; Mining Co. v. Doe. (C. C.) 56 Ted. G85. 
_ Indieationus of the existence of a thing is not the thing itself. .... Mere 
- indications of mineral, I repeat, do not constitute the discovery of the mineral 
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itself. . If so, al location made upon the discovery of such indications, followed 
by the proper marking of the. boundaries of the claim and the doing of the 
statutory amcunt of work within the prescribed time, whether the work resulted — 
in the actual discovery of mineral or not, would entitle the locator to apply 
for, and upon due proof and payment receive; the government title to the land 
as mineral land; which obviously would not only bé unauthorized by any pro- 


vision of the ees but. would be in a conflict with the sections: already - 


cited. . 
_ Andi In: Olive and and ieee Co. v. . Olmstead « et al . (108 | 
: Fed. Rep., 568) Judge Ross said (p. 572) : 


And in a very recent case of Ney ada-Sierra Oil Co. v. Home Oil Co. (6. 0) 
98 Fed., 673, it was here decided, as it had been many. times before by other 


courts, a8 well as by the land department of the United States, that mere 7 


indications, however. strong, are not sufficient. to answer. the requirements of 
the statute of the United - states relating .to placer as well as lode . claims, 

which requires, as one of the. essential conditions to. the making of a valid 
location of unappropriated public lands of the United. States. under the mining 
laws, 2 discovery of mineral within the limits of the claim. : 


To the same effect, also, 1s the decision i in the. case of: Miller y. ak. Ve 
Chrisman et ab. (73 Pac., 1083), wherein the court said (p. 1094) > 


To constitute a discovery, the law. requires. something more than conjecture, 
hope, or. even indications. The geological formation of the ‘country may be 
‘such as scientific research and practical experience have shown to be likely 
‘to yield oil in paying quantities. Taken with this there may be other surface 
‘indications, such as seepage of: oil. All these things combined may be sufii- 
cient to justify the expectation and hope that, ‘upon driving a well to sufficient 
depth, oil may be discovered ; but one and. all they do. HOE in and. of themselves, 
amount to a discovery. | ®e ee &  S 


The principles thus: Gaeiad find ample support in United States 
. Iron Silver Mining Co. (128 U.5., — and King. amy 3 and 
Silversmith Mining Co. (152 U. S., 999), 3 


Under these decisions, eee there is no 5 Ratan eo per: = 


mitting any of the said iron- sined: and iron-impregnated outcrops 
and contacts, which, according to appellant’s contentions, as well as — 
the testimony of nts witnesses, constitute nothing more than indi- 
~ cations of the existence of mineral within the limits of the claims, 
to be used as the basis for a mining location, and the same 
is also true with respect to the: geological and enctalegical condi- — 
' tions in part relied upon by the claimant to support the locations. — 
The rejection of these features, together with the quartz ‘deposits | 
‘above referred to, as appropriate bases for the locations i in question, | 
leaves the same with nothing whatever in the shape of a discovery — 
to support them. ‘The decision appealed from is accordingly affirmed. 
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“ROUGH RIDER anp OTHER LODE CLAIMS (ON REHEARING). 
| Decided September 5, 1912. 


‘Lope MINING Cramm—Discovnry, | ar - 
_ Country rock in which it is claimed “ ianeva ” of copper ore niay be expected an 
_ to be found, is not itself a lode within: the meaning of the mining laws, and . 
.. the exposure of such rock within the limits of a lode claim, which may or 
“may not contain mineral, does not, constitute the’ discovery of a vein or 
lode within the uenine of. the law. and is not a. sufficient basis to support: aa 
a lode location. | 


_ Avams, First Assistant Seoretary: oo 7 
' The petition for exercise of supervisory power in the above case a 
and the arguments, both oral and documentary, in connection there- _ 


with, have been very carefully considered. ‘The only argument pre 


sented, that is not sufficiently discussed in the elaborate and learned 
opinion rendered on appeal from the General Land Office by Secre- 
tary Pierce [41 L. D., 249], is that the entire rock formation of the 
claim in question eonstibates a sort of a blanket lode, some thousands 
of feet thick, in which the _ kidneys ” of copper ore may be expected. 
to be found. This is, in the opinion of the Department, equivalent 
to a contention that the country rock itself is the lode, and that, there-. 
fore, a so-called discovery of country rock, which may or may. not. 
contain any mineral within the limits of the claim, is a sufficient 
discovery within the meaning’ of the law. In my opinion. such a. 
position seems essentially unsound. 
| Every other question | urged by counsel is, i think, satisfactorily 
answered 3 in the opinion of Secretary Pierce, mentioned above. See 
also decision rendered by the Department this day in ex parte East _. 
Tintic. Consolidated oe Coney Salt Lake “2 03220 [see. 
below]. 

The petition i is denied. 


EAST TINTIC CONSOLIDATED. MINING CO. (ON REHEARIN 18). 


-. 


Decided September 8, 1912. 


LopE MINING CLarm—Dtscoveay. eae 
The location of a lode mining claim must Bs dinnortea by the discovery of 
the vein or lode within the limits of the claim located; and the exposure: 
of substantially wor thless. deposits on the surface of a claim, which from _ 
observation and geological inference are supposed to indicate that other ; 
and unconnected veins or lodes lie at a greater depth, does not .constitute 
a discovery within contemplation of the law, and is not a sufficient basis. .S 
for a valid location. 


ADAMS, First Assistant Sarees ; 
The ‘petition for rehearing, supported by affidavits, bas been care- 
fully considered in one case. Reading this petition in connection. 
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with Gis prior. Sat of i Department. (40 L. D., 971). ree it 


| evident that patent for these claims is being sought for the purpose | o. 


of developing supposed deposits of ore—which we may call lodes—. 
well below the surface of the ground, and that there is no claim that — 
the deposits which it.is intended to develop have been in fact dis- 
- covered. The so-called discoveries on the surface of the various — 
claims are supposed to indicate that other and unconnected: veins or _ 
lodes 1 lie at a greater depth. In other words, in these cases there is an * 
apparent attempt to substitute observation, combined with geologic in- 
ference, for discovery. Whatever may be thought of its policy Congress 
has said: in section 2320 of the Revised Statutes: “but no location | 
of a mining claim shall be made. until the discovery of the vein or 
lode within the limits of the claim located.” Obviously, the words 
_ “the vein or lode” can only refer to the lode which it expected to’ 


develop and mine and cannot refer to disconnected bodies of ore of | 


- no possible value in themselves. Congress having laid down this rule 
for the guidance of the Department, the Department can do nothing 
but follow the will of Congress in this particular. If the rule is in 
general, as has been insisted, too narrow a one, or if it does not fit 
particular localities, obviously the remedy is to be sought at the 
hands of Congress; and it would be usurpation of authority in this — 
Department to attempt to amend, directly or ey. the unmis- 
takable language of the statute. _ 

The question whether before patenting of a lode claim ore must 
be exposed of commercial value, which is somewhat elaborately dis- 
cussed by counsel, is manifestly not in- point. Any question as to 


the character of ihe vein or lode can only arise after the vein or. lode _ 


on account of which patent is desired has been discovered. 

See, also, Waterloo Mining Co. v. Doe, 56 Fed., 685; King ». 
Amy and Silversmith Mining Co., 152 U. §., 299 ; Taek v. Moll 
(Cal.) 113 Pac. Rep., 162; Nevada Sierra Oil Co. v. Home Oil Co., 
98 Fed., 6783; Miller v. Ciena 140 Cal, 440; s. c., 197 Uz S., 313. 
The petition for rehearing is denied. | > 


‘TEMPORARY “WITHDRAWALS UNDER CAREY ACT. 
‘Reeunations. rea 
DararrMent or THE INTERIOR, 
| | Washington, September 7, 1912, 
The ComMISSIONER OF  taE GENERAL Lanp OFFIcr. 
e “Sir: Your letter of August 23, 1912, recommends the cisaineaton: 
: of section 9 of regulations ae ade the act of March. 15, 1910 
(86 Stat., 237 ; 88 i. D., 580, 582). With the addition of a direction 7 
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for the immediate notation of the restoration upon the. records of the © 

local office, your recommendation. is approved, and paragraph 9 is 
amended to read as ee ) _ fee 
Upon depar tmental appr oval of ani application for (enone withdr awal, the. 

local office will be advised thereof by the General Land Office, and the register 


will make proper notations upon the records of his office... The one year men- 
‘ tioned in the act as the period of withdrawal will commence to run from. the 


approval of the application by the Department. At the expiration of such year, Jie 


the Commissioner will advi ise the local:office ther eof. Upon receipt by the local © 
office of such advice, immediate. notation thereof will be made on the records © 
and the lands withdrawn © will be thereby restored to entry, as though. such © 
withdrawal had not been made. 2 a ? 
Very respectfully, -  % _ Lewis ok ieee 
| : Assistant Secretary. 


‘HENDERSON he DIZNEY ET AL, 
Decided June 11, 1912, 


- Tnepenrar VALLEY Tanne eeaws Bwmy—_Acr oF Marcn 28, 1908. 

The act of March 28, 1908, prohibiting desert-land entries on unsurveyed 
lands, has no application to the lands in Imperial vaney: California, . 
authorized to be resurveyed by the act of J nly a, 1902. - | 


| ApaMs, First Assistant Secretary: 
In 1856, T. 14 5., R. 14 E., S. B. M., was surveyed. and upon the 


plat. thereof sec. 36 was depicted in ropular form, containing 640 


_. acres. This township was one of those authorized to be pease 
by. the act of J uly 1, 1902: (34 Stat., 728), which also provided: 
‘That nothing herein contained shall be so construed as to impair the present 
| ee fide claim of any actual eal of any of said lands to the lands So occu- 
pied. 

The resurvey vit T. 14 S:, R. 15 E., was ceeadon in Novembier’ 1908; 
and July to December, 1906, and pon the plat thereof one tract. of 


~. land, rectangular in form, containing 640 acres, was delineated as. 


Sec, 36, T.148., R. 14 E., under the original survey thereof. 

In i resurvey made i a the Imperial Valley, California, ander the 
above act, the deputy surveyors were given lists of private claims then _ 
existing, with instructions to survey them out upon the ground as. 
‘private tracts, and give them an appropriate number. This list in- — 
eluded Sec. 36, T. 145., R. 14 E., which apparently had passed from 
the State of Califone to one J. E. Scott, under certificate of pur-— 
chase, No. 15202. This tract of 640 acres was accordingly surveyed 
out upon the ground and. designated Tract 55, and was properly . 
marked by. appropriate monuments in 1906, and its location. was an 

approved by the Commissioner December 28, 1908. “ 7 
"3 55738" —voL 41-12-17 
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‘April 17 1909, Henderson T. Dizney filed his desert land 1 applica 
: tion, No. 06028, at Los eS California, for lots 18, 14, 31, Sec. 29, 


SE. 4 NE. 4, NE. 4 | SE. 4, Sec. 30, T. 14S. R. 15 E. ponanding to the _ 
 resurvey. June 0, 1909, ee Heiny filed his desert- iond application, — 


No. 06495, for the SW. + NE. 4, NW. 4 SE. 4, Sec. 30, T. 14 S., ~ 
RR. 15 E., June 2, 1909, "Tolbert ¥. Feroasch filed his desert- land 
“application, No. 06496, for lot 39, Sec. 29, and lot 10, Sec. 32,T.145., « 
~R.15 E. Tract 55 embraces paris ‘of sections 29, 30, 81 and 382, node a 
the resurvey and the above applications conflicted in toto therewith. 

All the applications were rejected by the register and receiver because 

of this conflict and their decision was affirmed by the Commissioner 

_ November 4, 1910, from which action the ap plicants have appealed to | 
the Department. | 

Dizney, in his appeal, slléges that prior to March, 1908, the inna 


- applied for by him was in possession of one Ross; that he piirchased 


- Ross’s relinquishment. of the alleged right of possession for $450, 
whereupon he went into possession and has erected a residence; that . 
he immediately began the work of reclamation, has Gat aneidle . 
resided there with his family and made it his home; that he broke 
the brush upon and leveled and bordered 40 acres, ine constructed 
ditches and purchased 40 shares of water stock; also that he has a 
crop of barley and corn upon the 40 acres and was preparing the 
remainder of the land for cultivation. | 
. Heiny, in his appeal, alleged that he went into possession ‘of the 
-Jand: applied for by him about June 1, 1909, built a house, began 
the work of reclaiming the land, sen ebell and cleared about acres 
of brush and: has continuously resided there since June, 1909. 
Tolbert F. ¥ erguson, in his appeal, alleges that he took possession 
_.of the land applied for by him May 31, 1909, and began the work of 


. - its reclamation; that he had placed about 80 acres in cultivation, has 


purchased 20 shares of water stock, has erected a house and corral, 
has fenced two sides of the land which is now ditched and ready ie 
irrigation, has a number of acres sown to alfalfa. and has continu-| 


-_ ously resided there. 


From examination of the. ee of resurvey, ‘it is at once apparent 
that practically all of the claims existing prior to the resurvey, were | 
entered and settled according to.a private survey, which may be | 
termed the Imperial Survey. It is also apparent that the deputy 
‘surveyor followed the location of Sec. 36, T. 14.S., R. 14 E.,-as defined © 


as by such: Imperial Survey. The present: ‘applicants went into posses-._ : 


gion of the land long after this tract had been marked out upon the 
- ground as. being the property of the State of California, and made 
their applications and settlements with knowledge of the above facts, 
or with such facts present as to put them upon notice. | 
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Counsel for appellants. aaa that ane were e acquired nde the 
act of March 28, 1908, prohibiting desert-land entries on unsurveyed 
lands, and apparently press this claim with vigor. It is obvious that 
this act has no application whatever to lands in the Imperial Valley, © 
- ‘inasmuch as these lands were surveyed lands in 1856 and still remain 
~ surveyed lands even though that survey has become largely cbliter- 
ated. The attempt to anke this law apply to a tract set apart in the 


_ resurvey of the Imperial Valley i is obviously without justification. 


~The case, as above stated, is in all respects similar to that of Her-. - 


man H. Peterson, Los Angeles, 090, decided by the Department _ 


March 5, 1912, and in accordance therewith the Commussioner’s s de- 
cision 1s ‘hereby affirmed. 


“STATE OF OREGON. 
‘Decided July 5, 1912. 


ScHoon Vitae enon TITLE Bigarse euduhy union 

Title to lands granted for school purposes does not pass: to the State. antil : 
identified by survey, and if at that time included. ina reservation, title does” 
‘nat pass until the reservation is vacated and the land restored to the public 
domain, prior to which event the right of the State is merely. ex pccuiah or 
inchoate, and it has ne right or title to assign or convey. 


INDEMNITY SELECTION--SHOWING TO. SUPPORT SAME. : 
By an erroneous ‘attempt. to sell lands in a school section while Smpucedl in a 


reservation, the State does not, where it subsequently clears the apparent. ™ 


cloud on the title, forfeit its right to make indemnity selection of other 

lands in lieu thereof; but in such case it will be required to show that the 
land is in the same condition as it was at the date of its eee as 
conveyance. : | 


‘ ADAMS, First Assistant Seorcbary: . > 
The State. of Oregon appealed: from decision of the Commissioner 
of the General Land Office of August 31, 1911, rej jens its indemnity 
school selection for S. SNW.3 , oW. 4 Ss. 4 SE. 4 , Sec. 12, T. 28 S., 
‘R. 3 E., Roseburg, Oregon, in ‘et of N4 4, Sec. 16, T..6 S., BR. 6 E., 


within the Oregon National Forest, upon the ground that the. State. as 


had previously disposed of the base lands, and their repurchase did oe 
not make same available to support an indemnity selection. | : 

~The township: plat of ; survey was approved April 9, 1895. eta 
that time, September 28, 1893, the land was included i in the forest. 
reserve by executive order. The records of the General Land Office’ 


show that. the base tract—N. 4 Sec, 16—was assigned by one Ss. Wo _ 
‘ Langhorne as base for selections under act of June 4, 1897 (30 Stat., 
86), numbers 1967 and 77, for other land, which selections were 


rej ected by the Commissioner, December 31, 1902, and uate 20, 





Fo 
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. | 1903, as invalid because the base tracts were reserv ed. prior to survey 
_ and never inured to the State. 


In support of this appeal, the State submits that: 


On the 24th day of May, 1899, the State of Oregon sold to Jessie Az J ones ae 
following described lands: The N. 3 of Sec. 16, 1.5 8., B.6 E,W. M. These | 
lands were deeded by said Jones to 8. W. Langhorne, who ased them as basis - 
in making forest reserve selections Nos. 1177 and 1957 under the act of June 4, 
1897. hese selections were rejected by the Secretary of the ‘Interior for the | 
reason that title to Sec. 16, T.5 S., R. 6 E., W. M., has never vested in the 
State of Oregon; said township having been included in a national forest re- 


serve prior to survey. The State therefore conveyed no title to the N. 4 of. said | 


section. 


In the present case title never passed and the ‘State has not received 
title for the base land. Section 2275, Revised Statutes, as amended by 


act of February 28, 1891. (26 Stat, we sO far as here material, 
provides that: | | | :. 


if such sections, or siunee of them, have been or shall be Sie: peservea: or 
pledged, . . . other lands of equal acreage are hereby appropriated and granted, 
and may be selected by said State or Territory, in lieu of such as may be thus 
taken .... And other lands of equal acreage_are also hereby appropriated and 
granted, and may be selected by said State or Territory, where sections sixteen 


_ or thirty-six ... are included within any Indian, military or other reserva- 


tion... Provided, Where any State is entitled to said sections . . . the selection 
of such lands in lieu thereof by said State or Territory shall be a waiver of 
its right:to said sections. ... . Provided, however, That nothing herein contained 
shall prevent any State or Territory from awaiting the extinguishment of any 
such military, Indian, or other reservation and the restoration of the lands 


‘therein embraced to the public domain and then taking the sections. 


It is clear from this section that title does not pass to the State 


eal survey, nor to reserved lands until the reservation is vacated 


and the land restored to the public domain. Until such event the 


. right of the State is merely expectant, or inchoate, and though it. 
_ Inay stand upon such expectant right and await release of the land 
from reservation anc its restoration to the public domain, it has no 


title it can convey or right it can assign, and may at any time before _ 
vestiture of title relinquish its expectant meh ine the act of selection 
of other land as indemnity. | | 7 . 

It is true the State improperly sold and. assumed to convey to | 
Langhorne, who attempted to use the land as base for selection under 


: act of June 4, 1897 (80 Stat., 36). The selection was properly re- _ 
jected arabe the ‘State had no title to convey, and Langhorne had. _ 
none to relinquish. ‘The State then atoned its fault, and to clear the. 


record of the blot cast by her on title to the land, refunded Lang- 3 
horne’s purchase money and took his reconveyance. Had the State 


‘Never attempted - to sell the land it would be entitled to indemnity 
selection under section 2275. It has the same right where it has 


erroneously made a void attempt to convey. 
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- Where, fosaver the State has" attempted to convey, it may prop- 
de be required a. show that the land is at this time in the same 
condition it was at date of its void deed. It can not assume to sell 
lands which it expects to receive title to, and thereby permit them to 
be denuded of timber constituting the main part of their value, and 
then claim it hag.lost the land. “The State is permitted to show to 
the satisfaction of the Commissioner that the land is in the same con- 
: dition it was at the time of its: attempted sale, Otherwise, the deci- 
sion will stand affirmed. — : 


- ALBERT 1, KNIGHT. 
Decided July 11, 1912. 


REINSTATEMENT UNDER ACT or Marcu 3, 1911—Timprr anp Stonr EXwrry. 
Section 1 of the act of March 8, 1911, authorizing the reinstatement of home- 
stead entries cauceled or. relinquished. because of the erroneaus allowance 
of such entries after the withdrawal of lands for national forest purposes, 
makes no provision. for the reinstatement of canceled timber and stone 
entries. ? ade 


ConrestaNt—PREvEReNcr Rien Sroron 2, ACT OF MARCH 3, jot. 

Section 2 of the act of: March 3, 1911,. providing that ‘where contests were 
initiated prior to. the withdr awal of lands for national forest purposes the 
qualified successful contestant may exercise his preference right. to enter 
within six months after the ‘passage of said act, contemplites that a con- 
testant seeking to exercise his preference right under that act shall be 
qualified as an entryman at the date he makes application to enter, and if 
then not qualified bis application must. be rejected, notwithstanding he.» 
may have been qualified at the time the preference right of entry was . 

~ earned. _ a 


THOMPSON, Assistant Suchelara: | | | 
Albert L. Knight has appealed from ths ieaaen of ihe Casket 
Land Office, dated September 11, 1911, declining to reinstate his 
timber and stone entry made on March. 5, 1908, of the SE. + SE. 4, 


W. 4 SE. 4, NE. 3 SW. 4, Sec. 4, T. 53.N., R. 62 W,, 6th P. M, Sun- 


3 dance, Waoming: land district. 

It appears from the record that. Knight was a eesceale con- 
testant in contest proceedings: against a homestead entry embracing 
the lands above described: and. that his timber and stone entry was 
. made in the exercise of a preference right. secured through said. con- 

test. However, the land had been embraced ina withdrawal made 

on March 1, 1907, and made part: of what is now the Sundance 
| National Forest and? for that reason, the entry was, “subsequently ~ 
| canceled aa the General Land Office. peas 3 - 


J 
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On March 3, 1911. Congress eae the following act t (see 8 36 5 Stat,, 

1084) + 2. 

That all homestead entries which have been canceled or relinquished, or are 
invalid solely because of the erroneous allowance of such entries after the 
withdrawal of lands for national forest purposes, may be reinstated or. allowed 
to remain intact, but in the.case of entries heretofore -eanceled applications for 
reinstatement must be filed in’ the proper local . land office prior to July first, 
nineteen: hundred. and twelve. . 


Sec. 2. That in all cases where contests were initiated under the oSanvidinny: 
of the act of May fourteenth, eighteen hundred and eighty, prior to the with- — 
‘drawal of the land for national forest purposes, the qualified successful con- 
testants may exercise their preference ‘right 10 enter the land within six 
months after the passage of this act. 

On July 2, 1911, Knight | hee the spol ate he had pre- 
viously made for the return of the purchase money paid by him in 
connection with said timber and stone entry and filed a motion for 
the reinstatement of said entry. under the provisions of the act above 
quoted. © | : 

In the decision from sick this ene is taken, the (Commisconas 
of the General Land Office held that, if Knight would file a new 
application under the timber and stone act, he might invoke. the 
provisions of the second section of the act of March 3, 1911, supra. 
The proffered withdrawal of the application for the return of the 
purchase money paid in connection with his canceled timber and 
‘stone entry was held pending the outcome of the action taken in 
accordance with the Commissioner’s decision. ; 

There is no provision made in the act of March 3, 1911, supra, for 
the reinstatement of canceled timber and stone entries, and whatever 
right Knight may have in the premises is, as was held. by the Coni- 
missioner, dependent upon section 2 of oad act, which contemplates 
the exercise of the preference right by one ‘qualified as an entryman 
at the date he makes application, as provided by said section 2. 
Unless the successful contestant be qualified to do so: when he seeks 
to exercise his preference right of entry, his application must be re- 
jected whatever may have been his qualifications when the preference 
right of entry was earned. His timber and stone entry for the land. 
was duly and legally canceled, and he has no standing before the 
‘Department because thereof, except to the extent that he may be 
entitled to repayment ‘or credit of the sum paid by him upon the — 
amount hereinafter to be paid, if his present sworn statement, which 


was filed in connection ‘with his appeal, shall pass to entry in the 


manner prescribed by the regulations of November. 30, 1908, as 
revised on August 22, 1911 (40 L. D., 238). | 


The decision appealed from is, accordingly, sfiened and the sworn | ae 


statement filed with the appeal will. be returned to the local office for 


3 appropriate action. 
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re eo “OLE C. JORGENSON. 


, Decided July 11, 1918. 


Omiinowe: Lice — foe. Snr Woop RESERVE. 


- Lands in the former Fort Sill wood reserve, which were ce executive procla- , | 
~ mation of September 19, 1906, “ opened to settlement and disposition under 
the provisions of the act of June,5, 1906,” are not subiects to eany under the’ hoe 


general rovisions of -the homestead law. 
p 


Tomson, Assistant Secretar Yr | 
Appeal has been filed by Ole C. Jc orgenson fect the decision of ie 


ion an of the General Land Office, dated October 7, 1911, 


affirming the action of the local officers and. rejecting his application, 


_ filed January 26, 1911, to make homestead entry for lots 9, 10, 11 and. 


12, Sec. 13, T. 1 N., R. 8 W., Indian Meridian, Lawton, ‘Okdahonia, . 
land district, upon the: ground that the land is not subject to home- 
stead entry. 

The land involved is included in that part of the tenes Kiowa, 


- Comanche and Apache Indian Reservation known as the Fort Sill 


~ 


wood reserve, which was created by executive order of June 4, 1892, 
with a view to supplying wood for the soldiers at Fort Sill, Oldahowa. | 
The act of June 6, 1900 (31 Stat., 672, 676, 677, 679), ratified and 
confirmed a treaty between the United States and the Kiowa, Co- 


- manche and Apache Indians, by which the lands in this wood reserve, 


with other lands, were ceded to the United States. A large portion 
of the lands so eel wag devoted to allotments in severalty to the 
Tndians. Among the ‘restrictions upon allotment. was one te the 
effect that no person was permitted to select land used or occupied for 
military purposes. In view of this restriction, the lands of the Fort 
Sill wood reserve- were not allotted but were kept intact. A further 
provision of said act (see page 680) reserved of the lands so ceded the - 


~gection numbered 18 in each township for agricultural colleges, nor-— 


mal schools and public buildings of the Territory and future State of _ 


ty Oklahoma, with right of indemnity in case of loss of this section from 
- any cause whatever, and it appears that an indemnity selection on 


account of said lot 12 was approved to the State, February 25, 1907. 
‘The act: of June 5, 1906 (34 Stat:, 213), directed that the lands In 


the Fort Sill wood reserve be disposed of for cash, as therein provided, —_ 


but no disposition was mace of the land here involved. Gas 
June 16, 1906 (34 Stat., 267), Congress passed an act to enable the 
people of Oklahoma: and of the Indian Territory to form a State gov- 


° ernment, and by section 8 thereof section 13 of all lands which ‘had 
Z phere totors or might thereafter be opened. to settlement was’ ‘granted | 
~ for the benefit of schools and colleges in said State. 


By proclamation of the President, September 19, 1906 (35 Li 1D, 


938, 239), it was declared that “ all of said twenty- five thousand acres 
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of land (Fort Sill wood reserve) will be opened to settlement and 
disposition under the provisions of said act of June 5, 1906.” 
From the above, it is clear that the land involved is not subject to 
homestead entry. Whether it passed by the grant of June 16, 1906, 
to the State of Oklahoma, is not material. "That is a ue lentcd | 
question, which need not ts decided now; for if the land did pass by | 
that grant, it, of course, belongs to the State, while if by reason of | 
the then ube Bune Fort Sill wood reserve, it was excepted from that 
grant, it must, by the very terms of the act of June 5, 1906, and the - 


President’s said proclamation, be disposed of for cash. In any event, - 


it is not subject to disposition under the general provisions of the | 


homestead law. | 
The decision upped’ from i is affirmed. es # Be 


ee 


SOUTHERN PACIFIC R. R. CO. 
ne pesiaca July 11, 1912. 


Soursuan Patric GRANT—MINERAL LAND. . 
-The discovery of the mineral character of land within the primary limits of 
the grant made to the Southern Pacific Railroad Company’ by the act of 
- July 27, 1866, at any time before the issue of porent, will defeat the grant. 
_ DEvosiITs or PETROLEUM ARR MINERAL. | | 
Deposits of pretr oleum. are: mineral within the meaning of the act of July | 
27, 1866. . | . oe : 
- CLASSIFICATION AS WO Paes Fact Moe Cuaracrun, 
The mineral character of a tract of land within the primary limits of the 
grant to the Southern Pacific Railroad Company is prima facie established 


by its classification as oil-bearing land; but the company is entitled, upon 
proper notice and showing, to a hearing to show error ‘in the. classification. 


Avams, Mirst Assistant Secretary :~ . | 
-. The Southern Pacific Railroad Company Rr from Gason 
of. the Commissioner of the General ae Office of April 1, 1911, 
rejecting its list for Sec. 1 and NE. 4, Sec. 8, T. 81 S., R. ‘04 K., 

M. D. M., Visalia, California. 
The. land i is within primary limits of grant to ane sileoad company 
“by act of July 27, 1866 (14 Stat., 992). ‘Definite location of the 
company’s line was made August 26, 1875. Plat of survey. of this 
township was approved April 1, 1910, but date it was filed in’ the 
local office is not shown. The company filed its place list October 
90,1910. - | | | 

- Before. such listing ee iiies 1, 1908, the land was withdrawn 
from agricultural entry under departmental order of September 14, 
1908, pending classification by the Geological. Survey. June 22, 
£909, the land was: classified as oul jand and. the. township was In- 


" ~ 
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cluded in temporary petroloum: withdrawal No. 5, Odtgber By 1909, _ 


_ under departmental order’ of. September 27, 1909, and is now in- 


petroleum reserve No. 2 under executive withdrawal of July 2, 1910. — 


The local office therefore rejected the list’ and the Commissioner 
affirmed that action = ‘ 
The appeal - conde: that) the listed. eae ae more. ‘than. thirty 
years has been private land of the railroad company, not subject to. 
withdrawal as ‘public land; that the land has not been returned and. 
does not appear of enceal character; nor is embraced in any eX 
ception to the grant made by the act of 1866. | : | 
The brief concedes that mineral lands are excepted from the eae 
and only two questions are presented by. the case: At what time must 
. mineral character be determined ; and what is the necessary character _ 
of a deposit to be termed anineral within the intent of the act? 
Discovery of mineral character at any time before issue of patent. 
will defeat the grant. Barden v. Northern Pacific Railroad Co. | 
154 U. S., 288, 329-331. As to what is mineral, the.court held in ~ 
- Northern Pacihe Railway Co. v. Soderberg, 188 U. S., 526, 536: 


That mineral | lands include not merely metalliferous, but all such as are: 
chiefly, valuable for their deposits of a mineral character, waten are useful. in 


the arts or valuable for. purposes of manufacture. 


- Tt needs no argument to show that deposits oF petroleum. oil come 
within that definition of mineral character. 


The Secretary was without power to patent the land to the com-.— 


pany, for its mineral character excepts it from operation of the grant, 
and such mineral character is at least prima facie’ established by its. 
classification as oil-bearing land. Nothing herein will preclude the. 
company, upon a proper showing, from: right to ask a hearing on 
| proper notice to show error in classification of the Jand, as’ mineral. | 


; a L. OSTENFELDT. 
— Decided July 15, 1912. 


| Coat LAND APPL ICATION-——SCHOOL SEcTION—PRIcE oF LAND. — | 

ou aere an application under the coal land law for a tract. of land in a school 
section is treated as a contest against the claim of the State under. its 
grant, and the tract as result of proceedings thereon is held excepted from 
the school grant, and the applicant is. permitted to make entry. thereof, he. » 
will be required to pay the appraised price of the land existing at the time. 
of making such entry, and is not entitled to purchase at the price existing | 
eat the date of the pr esentation. of his application. 7 


| ron First Assistant Secretary: : rire a 
December 13, 1909, Charles L. Ostenfeldt filed his application to. 
| purchase, under section 2347, Revised Statutes, the N. 4 NE. 4.and) 
N. 4 NW. 4 , Sec. 16, T. 18 S., R. 8 E., Salt Lake City, Utah, land” 
- district. T he land being within a school section, the register and 
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receiver advised the State eer of fata’ commissioners of. the Sal | 


application and granted the State thirty days from notice within 
which to show cause why the application should not be allowed. On 
od anuary 8, 1910, the State responded, alleging the land to be noncoal 
In sHiandoten avid to have passed to it under the school-land grant. 
Hearing was ordered and had and upon the record as made up the 


- Commissioner of the General Land Office on June 6, 1911, affirmed — | 
. the decision of the register and receiver, dated June 16, 1910, finding 


and concluding that the land is valuable for its deposits of saa ane | 


was so known prior to the admission of the State of Utah. The 
coal-land application was returned to the local land office for appro- : = 


priate action. | 
‘Thereupon Ostenfelat procéeded to give Petes be publication aa 


| posting as required by. the regulations, proof thereof being submitted - 


in the letter approved July, 1911. August 10, 1911, applicant paid 
$6,000 for 120 acres entered, at the rate of $50 per acre. Final cer- 
tificate of entry did not, however, issue until September 8, following 
report of Chief of F Field Division, to whom notice of the application 
had been sent. 
_ Said section 16, with Sie ianid, was withdrawn oe coal fling 
and entry puisiiane to departmental order of July 26, 1906. It was 
classified as coal land by the Commissioner’s letter of July 3, 1907, 
and appraised at $50 per acre. In Commissioner’s letter of March . 
80, 1911, the land was reappraised as follows: NW. 1 NE. 4 and 
NEI NW. 4 at $135 per acre and the NW. i NW. + at $145 per acre. 
December 12, 1911, the Commissioner required entryman to pay the 
_ difference betw een $50. per acre and the valuation fixed in said letter 
of March 30, viz., $10,600 or suffer the cancellation of the entry. | 
Appeal fron said. decision urges that claimant should be accorded 
the right to purchase at the price existing when he tendered his. ap-. 
plication to purchase, and: that the delay occasioned by the contest _ 
with the State should not be charged against him, arid that the sub-. 
sequent revaluation of the land should not be given retroactive effect. 
as against the rights acquired by and appurtenant to the application : 
to purchase. The argument is predicated upon the theory that such — 
rights were acquired by the application as to involve the United 
- States in an equitable, if not a legal, obligation to sell the land to 
‘applicant at the price then fixed, reference being made to depart- 
mental instructions of May 20, 1907. (35 L. D. , 683), permitting coal — 
declarants who had opened cad improved mines prior to.withdrawal 
and valuation to secure the land at the price then applicable, regard- 
_ Jess that a higher price may have been later fixed for the land claimed 
under departmental regulations. The principle of said instructions 
-would be applicable ‘to this case had such an equitable right been 
acquired by claimant to these lands before the revaluation. How- 
ever, it appears from the records of this Department that the survey 
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_ of ana section 16. approved ey the surveyor- general Z une 30, 1896 =. | 


did not specifically return the lands here involved as coal lands, nor 


does it appear from the evidence before the Department that any 
claim thereto under the coal-land laws was at that date asserted by 


claimant or others. Presumptively, therefore, the title to said land — | 


| passed to the State of Utah, and this presumption could be overcome | 

only by the submission of a satisfactory showing to the contrary. 

- Until such showing had been submitted and a finding made upon the 
_ question involved, no-application or entry could be allowed of record — 


for the land (32 L. D., 39 and 117). An application to contest the - 


claim or right of the State might be entertained and the application. 
to purchase of Ostenfeldt was so treated, resulting, after answer and 
~ denial by the State, in a trial and the final holding by the Commis-. 
sioner, June 6, 1911, that the lands did not pass to the State of Utah 
at cate of qonreyal of survey or at all, because of their known coal 
character. From and after this sduadicagon the lands became sub- ; 
ject to application and ‘entry under the coal-land laws but at the price 
then fixed under the regulations of the Department. No rights were 
obtained by Osten feldt when he tendered his application to purchase, 
December 13, 1909, he occupying merely the status of a would-be eon- 
testant, Sind the privilege, sometimes extended by statute, of a 
preference right of entry in event of success. Even in those ieee: 
the successful contestant is only accorded a right to enter subject to | 
the conditions existing at the time the right becomes available. After 
the records had been cleared of the claim of the State he, if the first 
qualified applicant, might enter the land if subject to: disposition, but 
" at the price, and subjéct to the conditions, then fixed. His entry may 
be allowed to stand only upon the payment of the price fixed and ap- 
plicable June 6, 1911, and the decision of the Commissioner i Is accord- | 
ingly 2 affirmed. Cae , | 


= CHARLES L. OSTENFELDT. 
» Motion foi rehearing of departmental decision of J ae 15, 1910, 41 


L. D., 265, denied by First Assistant pecrouary en September st 


29, 1912, 


“HENRY W. FARRANT ET AL. | 
‘Decided July 16, 1912, | 

, Oxtanoma’ PASTURE LANDS—EXTENSION CHARGE—INTEREST, ~ - 

. The extension charge. of' five per cent authorized by the acts of March si 


| 1908, and February 18, 1909, for extension for one year of payments on 
. purchases of Oklahoma’ pasture lands’ under the act of June 28, 1906, is in 


lieu of interest for the year covered hy the extension; and there is no - 


authority for also charging interest during that period or for considering | 
such extension charge as interest, | | 


268 DECISIONS RELATING TO THE PUBLIC LANDS. 


ComeUTATION OF EXTENSION Crarans. | . : | 
Extension charges under the acts of March 14, 1908, and February 18. 1909, ° 
should be computed on the ag zeregate amount of the deferred payment and 
the interest thereon, and not on the deferred PayHeet alone. 
DEFICIENCY IN INTEREST PAYMENTS. -_ i | 

Any. deficiency in payments on account of interes‘ on deferred payments; due 
at the date of the act of April 27, 1912, is eupicee to division and extension 
under the provisions of that act. 

DEFICIENCY IN EXTENSION PAYMENTS. 

Any deficiency in extension payments made under the acts of March: 14. 
1908, and February 18, 1909, is a debt due and is not subject. to extension, : 
nor is interest chargeable thereon; and payment thereof must be: made 
within thirty days from notice, on penalty of ougeaon of the: yoo 


Ap AMS; First Assistant Secretary : : 

Sere is filed by Frances M. Troutman a decision of Otic 
; 1, 1911, of the Commissioner of the General Land Office requiring 
payment, within thirty days ‘from notice, of a stated interest de- 
~ ficiency of $125.41 in final payment May 26, 1911, on the purchase 
made November 6, 1906, by Henry W. Farrant, assigned to said 
| ee under the act ot June 28, 1906 (34 Stat., 550), for the SW. 

4, Sec. 4, T. 1.8., R.8 W., 1. M. Lawton, Oklahoma, land district. 

Tt appears that the appraised value of these lands is $1,600, one- 
fifth of which, or $320, was paid on the date of the parciase as 
provided in aa act; one-fourth. of the remainder of the purchase 
price falling due, with interest at the rate of six per cent per annum, 
each year thereafter, as also provided in that act. — ge 

The amount falling due November 6, 1907, was not paid, ‘ana on 
- August 98, 1908, payment of $16 was ands for an extension of one 
year on such auount. under. the provisions of the act of March 11, 
1908 (35 Stat., 41). 7 
No. pay eient also was made of the ene installment, with inter: 
est thereon, or of the above mentioned extended amount falling due | 
November 6, 1908, but on October 15, 1909, payment of $34.98 was. 
made for an extension also of one year on these amounts, pursuant 
to the provisions of the act of February 18, 1909. (385 Stat., 636) 3 


and on December 12, 1909, payment of the. ooulae inselbeent. with - 


interest thereon, and of the two above mentioned extended is | 
all falling due November 6, 1909, not having been made, payment 
of $52.80 was eee for one oe extension : on these. amounts then 
ats due. 2-5: ; e . 
On May 26, 1911, eeeneal was made of the entire reniainder of 
the. purchase price, $1,280, and of $109.56 interest as: in: full, and 


final certificate was issued oe. _ 


In the decision appealed from no reference is made the above 
ae ee made herein, but the computations of payments due are _ 
made as under and controlled by said act of June 28, 1906, and the act 
oe March 26, 1910. og Stat., ay and the regulations issued under 
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the jetta ac: (38 L. D. , 545), and interest is ‘computed therein: ace 
_ cordingly at the rate of 6 per cent per annum, as fixed in the former 


~-aet, on the principal of each installment to the date it fell due and. 


at the rate of 5 per cent per annum, as fixed in the latter act, from 


. that date to May 26, 1911, when final settlement was nndertalcen to. | 


be made; ‘deducting fan the total interest thus found to be then due’ 


the agerepate of the above-mentioned extension and final interest — 


payments mrisidbe classing all, however, as interest a and. thus . 
_ leaving the stated definciency of $125.41. | | 

This method of computing, however, while producing ; an approxi- : 
- mately correct ‘result, the extension charge being the same rate as the — 
interest rate ‘fixed by. said act of March 26, 1910, is wrong in theory _ 


. and confusing, as it does not purport to or in fact consider the ex- | 


tensions but computes interest over the period covered by such exten- . 


gions, contrary to the provision of the act of February: 18, 1909, 


supra, that the extension charge. shall be in lieu of. interest for that 
year. While this provision is not contained in the act of March 11, 
1908, supra, under which the first extension herein was made, it. is 
not Relieced that this remedial legislation was. intended to: add to, in. 
any respect, while undertaking to relieve the burdens existing in this 
class of: cases, and that such extension charge under that. act was in- 
tended to be in’ lieu of interest for the year of the extension. — 

It appears also that the extension payments herein were not made 


in advance, as required by said extension acts, but by the instructions _ 


of June 24, 1909 (38 L. D., 50), it was held that such delinquent pur- 
chasers will be deemed to have intended to avail themselves of the » 
relief afforded and willl be required to pay the ae centum 2 by 
the law.. , 

“Interest at the rate of 6 per cent per annum, as spewed is the act 
of June 28, 1906, supra, was properly computed on each deferred pay- 


'. ment to the date it fell due. The amounts thus respectively falling 


due originally November 6, 1907, November 6, 1908, and November - 
6, 1909, viz., $389.20, $358. 40, ane $377.60, and. severally extended .. 


| ander said. wicks of March 11, 1908, and. February 18, 1909, thus finally | | 
fell due, with the last installment. amounting to $396. 80, on: November 
.. €,1910, the ageregate of principal and ‘interest then: falling due being 


: #1 A472, payment. of which was extended, by the express provisions of 

gaid-act of March 26, 1910, one part of the amount falling due No- — 
vember 6, 1911, and hie remaining three parts annually thereafter, 
_ with interest at the rate of 5 per. cent per annum from November 6, 
— 1910; the purchaser being allowed, however, to make final proof and. a 
‘payment at any time after five years from. date of the entry and = 

within such extension period. (Regulations, supra.) 3 
"Interest on the amount of the deferred payments, $1,472, om No- 


. ee vember 6, 1910, to May 26, 1911, six months and. Eventy days, instead. 
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of six months and twenty-one days as. computed in the decision ap- 
pealed from, is $40.89, making $1, 512. 89, peeps and interest, then ? 
payable on settlement. 

Errors, however, appear to ee i made in the extension pay- 
-. ments her ein. The first payment of $16 was evidently computed on 


‘the basis of the principal, $320, then due, only, while it should have - | 


been compiited on the principal and the interest amounting to $339.20, 
the extension payment on which would be 316. 26, making a deficiency | 
in that payment of 96 cents. _ 

The next extension payment, for the year beniaiane November 6, 


: 1908, should have been computed on the amount then. regularly fall. _ % 


ing’ ‘ie, $358.40, and the amount extended from November. 6, 1907, 


$339.20, ageregating $697. 60, making the proper extension charge 7 


for that year $34.88, or 5 cents less than that paid. 

~The next axtensioti payment for the year beginning Naveniiee: 6, 
, 1909, should’ have been computed on the amount then regularly fall: : 
ing aie, $377.60, and the. last extended amount, $697.60, aggregating 
$1,075.20, paki the proper extension charge for that year $58 .76, 
or 96 cents more than was paid. 

- Adding to the amount of principal and interest to May 26, 1911, | 
as above computed, $1,512.89, the balance thus due from this pur- | 
chaser on the extension account. $1.87, makes $1,514.76 as the total 

then payable for final settlement, leaving the: deficiency $195.20, 
after the payment then made of $1,389.56, of which deficiency $123, 33 , 
is on interest account and $1.87 on extension account. | 7 

This deficiency on interest account being due, under such anit 
- ment, it comes-within the provisions of the recent act approved. April | 

97, 1912 (Public, No. 184), which directs the Secretary of the: Inte- 
rior to subdivide each of the deferred payments on lands theretofore 
sold under said act of June 28, 1906, into two parts, one of which 

shall be paid annually thereafter until all are paid, and provides | 
further: : 5 as 

That all interest due on such deferred eens on the date of the passage | 
and approval of this act shall be added to the principal, become a part thereof, 
and, together. with all deferr ed payments, bear interest at the rate of four per 
eentum per annum until paid. 

In accordance with this provision, ‘the interest deficiency: on final 
settlement herein, $123.33, will be divided into two parts, one of. 
which will be due and payable 4 in one year and the other in two 
years from April 27, 1912, with interest from that date at the rate of 

4 per cent per annum ‘until. paid. 7 : 
Said extension deficiency of $4. 87 is a Aeoe ane which eas as 


come within the purview or operation of any of said extension acts, 


nor is interest thereon chargeable nor deferment thereof authorized 
by any of said acts involved herein. This amount Should be paid . 


DECISIONS RELATING TO. THE PUBLIC ‘LANDS. se OTT 


within thirty days foe notice of this decent, subj ect to can Sian 
of the entry if not so paid. a 
_ The final certificate herein is canceled, and he case is remanded for a 

action in accordance with the foregoing. — : 


| ‘JAMES DEERING. 
: | Decided July 7, 1912. 


NOwEHSAR PACIFIC ADJUSTMENT—SELECTIONS UNDER Aor or JuLy 1, 1898. | 
= Selections under the exchange provisions of the act of J uly 1, 1898, based - 


upon. uncompleted claims relinquished under that act because in conflict © 
with the grant to the Northern Pacific Railway Company, must in every: — 


instance be confined to one transaction and to lands in a compact body in 
--one land district; but. selections based upon convpleted claims relinquished 
under. that act need not be confined to a single transaction and. may 
embrace noncontiguous tracts in. different jand districts. 
Apams, Pirst Assistant Secretary: 

By decisicn of January 11, 1911, the Dejinttoniad donsdered a se- 
lection proifered March 25, 1910, ae James Deering, uuder the act of 
July 1,1898 (80 Stat., 597, 620, 621), for a tract’ of unsurveyed land - 
- which, when surveyed, it. Was ead, would be described as the NW. 4 
NW. 4,-Sec. 1, T. 11.:N., R. 32 E., Bladletoot land district, Idaho. 

. Thi was one of four several beléctions for forty acres, each made 
by Deering, in four different land districts, Blackfoot 07622, Boise 

06368, Lewistown 08207, and Glasgow 07583, in lieu of 160 acres em- 

pticeds in a cash entry ander the act of September 29, 1890 (26 Stat., 


496), and to which he therefore had full equitable title and ace. | 


| had been relinquished by him under the exchang re ® PFOVISLONS of said a 
act of July 1, 1898. | 


The Commissioner of the err Tana Office ia by his Sciiion oz ; | 
of October 21, 1910, held these selections for cancellation upon two 


grounds: (1) that in the administration. of the act of July 1, 1898, 
under. the rule established by the Genéral Land Office, while an indic 


vidual selection may embrace noncontiguous tracts, the party accorded. — 
the right of seléction is restricted to one coleouion based on the same. 


right or claim and to the selection of lands within one land district; 
and (2) because the selection did not. contain a description. of the anid 


by metes and bounds with courses and distances by which the location - | 


_ of the tracts on the ground can be readily and accurately ascertained, 
as required in the selection of. an lands by. circular of No- < 
: vember 8, 1909 (38:L. D., 287).. | | 
| Upon the appeal fon that decision it was adanitted that the ee 

tion had not been made in accordance with law and subsisting regu- 
lations in that it did not’ sufliciently describe the land, and, noting this. | 
~ admission; the Department in disposing of the appeal; which went to — 


\ 
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the Commissioner’s action upon all the selections, affirmed so much of 
that action as imposed the requirement of more accurate description 
but declined to pass upon the question of the right to make the selec- 
tions in different land ‘districts, it being Goneeived that the selector 


might refuse or fail to comply with such requirement and that a 


decision upon the further question might not be necessary.. | 
- Under date of October 26, 1911, the Commissioner of the General 
Land Office, resubmitting the case, reports that the selector has com- 
plied with the requirement as to identification of the land; that the 
further question of description has now arisen and must be met, and, 
after referring to the cases of Emil S. Wangenheim (28 L. D., 291) ; : 
 Jdmes A. Brvars (34. LL. D. , 817) ; William M. Slusher (38 1, D., 
326) ; sand William R. Fox (39 L. D., 318), again expresses the oa 


jon that the selector is restricted to one selection and to the selection — 


of lands within one land district, but invokes the further eee - 
tion of the Department and advice upon this question. | 
The case of Fox, supra, decided by this Department October 26, 


1910, involved a salection under said act of July 1, 1898, at Seattle, 7 


hi Washington, which had been held for. eaneelaions by the Commis- 
sioner of the General Land Office upon the ground that Fox had. 
theretofore made a,selection in full satisfaction of his right, at Van- © 
couver, Washington. It appeared that Fox had relinquished . a por- 
tion of the Seattle entry because of the claim and contest of a prior 
settler. In the location of the portion of his cleam thus remaining 
unsatisfied, he theretofore had proffered a selection in a different land — 
district from that-in which the original selection had been made, and 
the Commissioner of the General Land Office, invoking the practice 
upon. which: his present views are predicated, had. held that. such 
selection could not be allowed because of this fact. | 

In said departmental decision in that case, reversing the decision 
of the Commissioner, after reviewing the « cases hereinbetore cited, it 
was said: | . 

‘The. effect of the determination in all these eases is that a completed claim 
may be transferred to noncontiguous tracts, provided it is confined to. one > 
‘transaction and to land in the same land district. 


_ In none of them, however, is the reason of the rule laid down, which, it is 
conceived, is one of administration. only.. ‘There is nothing in. the law spe- 


cifically prohibiting the location of the unsatisfied balance of a supplemental a 


claim of the character here in question upon lands situate in a district other 
than that in: which the original selection was made, and no reason, other than 
one of administration, is suggested as to why the entry should be confined to the. 
Same land district. This being true, under the facts of this case the rule must 
give way. The land originally selected by the claimant was ina compact body, 
and all the land covered thereby was. in the same land district. He had com- 
piled with the letter of the rule of administration, and it was through no 


. fault of his that he was not enabled to perfect his claim. He lost forty acres 


. of the claim because of the unforeseen circumstance that it was covered by the | 


DECISIONS. RELATING TO THE PUBLIC. LANDS. | O73 


‘prior iginestena ‘aim. of another. Rather than dispute the. priority of this 
claim, he elected to relinquish the same and perfect title to the remainder. It 
is: not believed that this action operated to satisfy his right under the law, 
and, inasmuch as he must make another entry to fully satisfy such right, it is 
not perceived what. difference it. makes, either as a principle of law or a rule _ 
of administration, whether such additional or supplemental entry be made in | 

the. Seattle land district, or elsewhere. 7 ee | . 


A review of the. cases cited clearly shows that the precise + question 
here’ presented was not involved in any of them. The Wangenheim: 


| case involved an exchange of land under the act of June 4, 1897, and. 


a selection thereunder of noncontiguous tracts, was sustained, they 
being in the same land district. The case of Bryars. involved the 
exercise of the exchange privilege accorded by the act of February 
94,1905 (33 Stat., , 818), and the beneficiary was allowed to make a 
second homestead entry of noncontiguous tracts, such lands being 


within the same land district. ‘The case of Slusher. involved a con- 


struction ofthe act of July 1, 1898, and a selection of noncontiguous 
. tracts was allowed, but it was held that the exercise of such right 
should be “ confined to one transaction and to lands in the same 
land district.” : oe & 3 
The decision in the Fox case, as shown: went further: cian any of - 
these and abrogated the rule of administration which had theretofore 
obtained, confining selections of this character to the same land 
district. Admittedly this was upon the special facts of the case, but 
it is significant that it was noted in the decision, as basis therefor, 
that the act.of July 1, 1898, does not in terms or by necessary janie: . 
tion prohibit location of the unsatisfied balance of a supplemental 
claim of the character there presented upon lands situated in a dis- 
trict other than that in which the original selection was made.. | 
Obviously, as matter of law, if this could be done under the circum- - 


stances presented in that case, then, as matter of administration, — 


whatever of administrative objection there may be to such rule, the 
rule may be extended to any case. of selection under the same act, 

upon the basis of a completed claim. In principle, the practice which 
has heretofore obtained is open’ to serious objection. The act of July 


ae 1, 1898, makes provision for two classes of beneficiaries: one, the indi- 


vidual claimant, and the other the railway company. In actual prac- 


. tice the railway company has always been permitted to assign as basis: 


for a given selection part of a quarter section of land relinquished 


under said act and to assign other. portions of the same. quarter _ 
— section in support of selections in. other and different land districts. 


This practice has never been questioned. A. reading of that act: shows 
that the privilege accorded the railway company is no other or differ- 
ent from that accorded the individual. There being no difference 
in Jaw, fair dealing demands that there should be none invoked 3 in - 
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administration. This is true, however, only in the case of a com-' 
pleted claim upon the lands relinquished as basis for the exchange. 
If such claim has not been completed the act requires compliance with 
the law under which it was initiated, and if it rests upon a settlement, 
_, proof may only be made upon the selected land, as provided “ in other | 


cases,” but with credit for residence and improvement upon the land 


so relinquished. It necessarily results that in the case of uncompleted _ 


 ¢laims the lands selected must be in a compact: body, because the law - 


‘under which the claim is to be perfected may require the performance | 
of such acts.as may only be performed upon contiguous lands. 7 
‘Tt is perceived that a change of practice, as-herein indicated, may’ 
impose some extra burdens upon the General Land Office and may, 
in some instances, result in duplication of selections, but with proper 
care this ought to be avoided. The case is remanded for Ree 
not inconsistent with this decision. | 


——_ 


" PRACTICE—CONTEST—RULE 14 AMENDED. 


| RULES OF Practice. | 
a ie | | “Diparraenr oF THE INTERIOR, ~ 
| oe. Washington, is 24. 1912. 
The ComarrssroNer OF THE GENERAL LanD OFFICE. . 


 §ir: The Department has received your letter of May 23, 1912, 
with reference to the amendment of Rules 8 and 14, of the Rules of 
Practice, made in the Department’s decision of March 11, 1912, in 
-the case of Armstrong v. Matthews [40 L. D., 496], and suggesting 
an amendment of said Rule 14 so as to limit the time for filing by a 
contestant of a motion for a judgment by confession. 
Upon consideration of the matter, said amended Rule 14 i is hereby 


amended to read as follows: . 


| RuLE 14. Upon the failure: to serve and file answer as provided by rule 13, 
the allegations of the contest affidavit will, on motion of contestant made within — 
twenty days after the date the answer is required to be filed and before any 
answer is filed, be taken as confessed, or in case of failure of contestee - to file . 
answer and of contestant to file motion within the time prescribed, the allega- | 
- tions of the contest affidavit may be taken as confessed and judgment entered 
by the Commissioner of the General. Land Office without the award of prefer-— 
ence right to contestant. Due service of notice, either personally or by publi- 


> eation, as provided by rule 8, must appear in all. such cases. . At the end of the 


period herein prescribed the. register .and receiver will forthwith’ forward the . 
-case. with recommendation thereon to the General Land Office, and. poe the | 


parties by registered mail of the action taken. 
Very Teqpeottully; er 
SamurL ADAMS, _ 
First Assistant Secretary. 
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Decided ae 29, 1912, 
Gowmsr Coat: DECLARATORY STATEMENT. ig 
_., Upon the timely presentation — of an application to neta: coal lands the 


declaratory statement theretofore filed by the applicant becomes functus . . 
officio, so far as strangers to the land are concerned,.and can not. Pere #5 


after be made the object of contest proceedings. 


Coan DECLARATORY STATEMENT AND PPELICATION. TO. Puciasi—Conmest— 
- PREFERENCE RicHT.. 7 | _ 


, Neither a coal declaratory sintenent nor application to purchase is an: “  en- - 


try’ within the meaning of the act of May 14, 1880, and no preteen a 


right of entry can be secured by: contest pentieh the same. 
Apams, First Assistant Secretary: , 
This is an appeal by P. C. Richardson from the accion of the 
Commissioner of the General Land Office of June 11, 1910, rejecting 
his application to contest the following coal declaratory statements, 
filed ‘February 27, 1901, for land situate in T. 14.N., R. 1 W., W. M., 
Vancouver land district, Washneon 7 No. 507, filed by Kate Roberts 
Wilson for the SW. ¢ NE. ay We 4 SE. 4, Sec. 10; No. 508, filed by, 
-Minn Marie Wilson for the E. 4 1 NE. 3 4, E.4 1 SE. 4, Sec. 10; No. 509, 
by James R. Winston for the NW. 4 See. 14, od No. 511, “by. Salowion i 
Lauridson and Henry a for the SE. 1 NW. 3 4; E. 4 SW. 2 : and 
SE. 4, See. 4. | | 
It appears that, by letters of October O7, 1904, Hig: Gomi onee 
referring to said declaratory statements, notified the local officers, in 
each case, as follows: | : 
~ On July 22, 1904, Special. Agent H. B. A Ferguson reported that he had. made 
a personal examination of said case and found that. this filing was not. made 
‘for the exclusive use and benefit of ‘said claimant, but in the interest of the 
Sterling Coal Company, @ corporation or ganized under the laws of Oregon. 
The “ said. filing” was therefore. suspended and the local officers 
| directed. to issue notices in accordance with instructions contained in 
circular of August 18, 1899. (29 L.D.,141).° t,he 
- Notices of the said suspension and fhaeees were duly served upon ? 
the claimants who, on December 31, 1904, denied the. charges and. 
asked for a hearing: Hearings were ‘set for ‘March 29, 1905, but, later, 
-contiriued to October 16, 1905.. Before the date last mentioned, how- 
ever, the hearings were indefinitely postponed: to await the cee | 
‘mination of two suits instituted by the Government. against Watson 
Allen and others to annual patents issued upon two coal entries for 
land in the vicinity of the tracts here in question, in which suit the 
original papers in the present case were desired to be used as evidence.. _ 
‘These suits have since been finally determined in favor of the Govern- 
ment but no new date appears yet to have been set for the hearings 
heretofore ordered. | . 
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Prop to the institution of said proceedings by the Goveraniont: 
hearings had been ordered and had as between the foregoing coal. 


declarants and certain persons asserting claims to the land under the | 


provisions of the timber and stone law and in connection with and 


as a part of said proceedings, each of the coal claimants applied, in. 
January, 1902, to make entry of the land. These cases were ulti- ~~ 
- mately decided in ae of the coal claimants and closed March $ 20, a 


1905. 7 
By departmental ice of July 26 aad October 10, 1906, as later : 


amended, the tracts above described were withdrawn from coal entry. 
for examination and classification with respect to coal values, and 


these orders were, by executive order of July 7, 1910, ratified and 
confirmed, and the land further withdrawn for. the same purpose, 
under the provisions of the act of June 25, 1910, and have not yet 
been classified. i : 
_ May 7, 1910, the aforesaid P, C. Richardéon filed in the General 

Land Office a petition setting forth, in substance, the same charges. as. 

those contained in the report of Snécial Agent Ferguson, upon which — 


the proceedings of the Department were instituted. In said peti- 


tion, Richardson alleges that he had furnished the land department 
ath the data upon which said report and charges were predicated 
and requested that he be permitted to “contest the aforesaid de- 
claratory statements under the provisions of section. 2 of the act Oe 
may 14, 1880 (21 Stat., 140).” : : | | 

The Commissioner, in the decision appealed fern, ‘conoeded that. | 
the evidence upon which the proceedings instituted by the Govern- _ 
~ ment were based was furnished by Richardson, and that he was not 
only able to but did supply the principal evidence upon which the 
patents for the land involved in the suits, above mentioned, were 


vacated, but held that, owing to Richardson’s connection, as secretary, 


with the Sterling Coal Company, in whose interest the pigments are | 
charged with having filed their declaratory statements, it would be — 
inadvisable to yield. the precedence of the pending proceedings in. 
favor of that proposed to be instituted by Richardson. For this rea- . 
son, the application of Richardson to contest the declaratory. state- 
ments was rejected, és - ae ‘ 
It appears that Richardson’: S application to contest the dilautors 
statements is filed with a view to the securing of a preference right to 
enter the land in question, or a Se thereof, i the event of 
success. 
The canteen affidavit | 1s iredied solely andl apache to the de- 
| claratory statements filed by the coal claimants. It is to be observed, — 


however, that the declaratory statements were followed by the timely 


presentation of applications to purchase, which have not yet beer. 
acted upon, first, because of the pr oceedings between the coal claim- i 
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ais and ae timber and stone claimants for the same land whieh, as 


above stated, were not finally closed until March 20, 1905, and, sec- | | 


ond, because of the pending ee against the claims filed i in “1904 7 


f 


by the special agent. 


A coal declaratory statement is a filing eeqiined to be made by a 
person who, having acquired ‘preference right to make entry of a. 


= particular tact of the public coal land, by the opening and improv-_ 

ing of a mine of coal thereon, seeks to preserve such right beyond a 
- period of sixty days next succeeding the date upon which the right. 7 

accrues. Tt does not and can not of itself initiate any right to a 
tract, but merely preserves and continues a preference right of entry, 


_already acquired, for an additional period of twelve months. Mc- 
- Kubben v. Gable (34 L. D.,.178) 3 Lehmer v. Carroll et al., on review 


7 (34 L. D., 447), - Such: a filing, therefore, ceases upon the timely pre- 
sentation ot an application to. purchase, presented by the declarant, - 


to have any office to perform, except in so far as it must needs be 
invoked as against a departmental withdrawal of the land, or rights 
alleged to have been initiated by an adverse claimant, ‘during the — 


_ preference right period. As to all strangers to the land, the declara- 


tory statement becomes, upon the pEpentaven of an application to 


| purchase, functus officio. 


No claim under the coal land laws, adverse to the applicants herein, | 
appears to have ever been asserted to the tracts above described or any: | 


portion thereof, by Richardson or any other person, and no with- 
drawal of the land was made by the Department until more than a . © 
year after the said applications were filed. The declaratory state- 


ments, therefore, have long since ceased to have, for any practical 


purpose, any. vitality. Moreover, the preference rights, of which 
the declaratory statements were but prima facze evidence, became, 


| upon the filing of the applications to purchase, completely merged — 


in, and satisfied by, the latter filings, if such asserted rights ever had 


- any legal or valid existence. It is clear that substantially defunct 


“declaratory statements, such as these, can not be made the object of 
. contest proceedings. _ | 


. Furthermore, even if Richardaoi seats be sevmitied to ert Fate 


with the proposed contest and, as a result, should show that not only 


the declaratory statements but the applications were filed in the 


interest of some person or persons other than the declarants and ap- 


-plicants and, on that account, defeat the filings, he would not thereby 


secure a preference right to enter the land, or any portion thereof, — 


under the act of May 14, 1880 (21 Stat. 140), for neither. a declara- 


tory statement: nor an application ; is an entry or an equivalent thereof 


- within the meaning of said act which accords a preference right of ~ 


entry only to one who contests, pays the land office fees, aud procures 


the cancellation of an entry. Jacoby v. Kubal e¢ al. (29 L. D., 168) ;. 


: ee v. cag on review (84 L. D. er Bowlby v. 7 (id, ee 
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For these reasons, the application to contest said seclaraony state-. 
‘ments will stand rejected. The judgment of the Commissioner is 
accordingly affirmed. 7 


DeLONG Vv. CLARKE. 
Decided August 3, 1912, 


; roneen Liev Satuoniok Anveeae QoovPaNoy. | 
A forest, lieu selection invalid because allowed for lands: adversely. occupied . 
— at the date of the selection is not validated by the Peo mracne abandonment 
of the lands by the occupant. | , 
| Forest LizU SELECTION oF UNSURVEYED Lanp—Provesr. : 
‘The Commissioner of the General Land Office is without authority to receive 
and pass upon proof to support a forest lieu selection of nusuryeyed lands 
until the plat of survey of the township has been accepted by him, and his 
approval of a selection of unsurveyed lands confers upon the selector no 
equitable title; but where the selection is still of record at the date of the 
filing of the township plat, and the selector thereupon adjusts his selection 
thereto and submits the same for final approval, such submission is in effect 
a reselection, and the land department may permit the selection to be per- 
fected as of that date, notwithstanding an intervening protest against the 
same charging that the Jands were occupied at the date: of the original | 
attempted selection, ‘ 
-PRooFs TO SUPPORT SuiEcTION—Ricuts ACQUIRED BY SELECTION. 
Paragraph 18 of the regulations of July 7, 1902, requiring that “all papers 
. and proofs necessary to complete a selection must be filed at one and the 
‘game time, and until they are presented no right will vest under the selec- 
_ tion,” has the effect to postpone the vesting of title as between the United 
States and the selector only; but as between the selector and third parties 
rights are determined primarily by the conditions existing at the date of 
making selection, and the first. in right at that time continues ‘SO until 
default. | 
RiecHT to CoNnTEST FoREST Ling SELECTION, : 
‘There is no statutory right of contest against. a forest feu: sciestions and. no 
prefer ence right of entry inures toa contestant who SE the cancella- 
on, of a selection. ; 


Raa. First Assistant Secretary: 
Motion for rehearing 1 is filed by C. W. ‘Clarke in the matter éi his 


forest lieu selection under the act of June 4, 1897 (30 Stat., 36), of 


lands im T. 15 N,, R. 6 W., Olympia, Washington: land ae which 
was severally protested as to different portions thareot by cue ‘De 
Long, Arthur Baldwin, George W. Hamilton, Forrest Thurston Mar- 
» tin, George Wheaton, Carl A. Welander, Ulysses Loop and Moses 
_ Kaufman, and was held for cancellation, as to all of the tracts in- | 
volved, by. the Commissioner of the General Land Office, affirmed by 
the. Department August 24, 1911, upon the finding of fact that said _ 
lands were adversely occupied at the date of said Selection J uly 24, 
1899. 
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| These lands were unsurveyed lands when this selection was filed 
and were described therein by the legal subdivisions of specified sec- - 
tions which it. was supposed‘ they would be when surveyed. On No- — 


vember 30, 1901, the Commissioner: of the General Land Office ap--- : 


- proved aid slociion: a | 
‘The approved and accepted township plat of survey’ was. s filed ; in the - 


— Yocal land office July 2, 1903, and in response to call upon Clarke to _ 


_ conform his selection thereto, he filed August 3, 1903, a statement: 
reciting the filing of his selection, the desceipiion therein a sald 
lands, and the filing of said plat, and that—. : oe 
The said survey and plat confirms the description of the selected land as given | s 
= in the application and -there will be therefore no change in the description. The 
' undersigned therefore requests that proper notation of the above be made show- 
ing that the selector has complied with the requirements of the circular of De- 
cember 18, 1899 (29 L. D., 391), and that the selection. be Brrrory and patented. if 
by the description originally given: 7 
This statement was received at the General Land Office ee 10, 
1903. The selection was then under suspension for cause, by order of 
November 21, 1902, and numerous conflicting applications by alleged 
settlers were held to await disposition of the selection under said 
order. It has been ascertained that said suspension has not been gen- 
erally removed, but only in particular cases as clear lists were filed. | 
These pr otests charge only that the lands involved were occupied 
July 24, 1899, the date of said selection, and on hearing, pursuant to 
departmental decision of September '§, 1910, the local officers, the 
Commissioner, and the Department in the said decision of August 24, 
1911, have concurred in finding that said lands were in fact secuped | 
on the date alleged and ij m holding that: such Occunency invalidated 
- said selection. | | 


Upon the question of occupancy, a character cad effect as to 


these lands on July 24, 1899, the Department. adheres to its -previous © 

holding in this case that adverse occupancy at the date of selection — 
‘defeats the selection,. and- inquiry will not be made whether such — 
occupancy. was the initiation of a claim 1 in the occupant under the’ _ 
. settlement laws. | | 
It is urged, however, ‘that. as “ « admittedly all of ae slices occu- 
pants had abandoned ” the lands prior to September 7, 1901, when © 
the selector completed his alleged fulfillment of all requirements 


made as to his selection, it should be held intact noua 


- the lands may have been occupied at date of the selection. 
The validity of the selection depends upon the conditions existing — 
at its date. Under the specific . provisions of said-act of June 4, 
1897, only “vacant lands open to settlement” are subject to sach . 
‘selection. These lands being occupied at the date of the selection, 
aia such selection was invalid, and subsequent abandonment of the lands 
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by the then occupant thereof ‘did not spenite to validate it. See. 
. Frank et al, v. Northern Pacific Railway Company (37 L. D., 193, 


502); St. Paul, Minneapolis and Manitoba Railway Company a | 


Donohtie (210 U. S., 21, 40). 
_ Moreover, the mppreval of the selection by ene Commissioner of the — 
General Land Office upon pretended proofs of the nonoccupancy of | 
—unsurveyed lands was without basis of jurisdictional facts and. con- — 
_ ferred upon the selector no equitable title. In the case of F. A. 
Hyde e¢ al. (40 L. D. , 284), the Department stated : 


Until... . the date of the approval of the township plat of hey no proof 
could have e ‘igen offered by or on behalf of the selector which the Commissioner 


of of the General Land Office was authorized to receive er upon which he was 


justified in making Be jOcipaEon and in final saan see no such adj udication has - 
been made. | 


No such right, therefore, eeah as in Cl neice by re reason of i. pr offered 


Ne proof or its approval as to preclude cancellation of the selection. 


It appears, however, that at date of the approval of the. survey - 
(i. e. the acceptance thereof by the Commissioner of the General 
Land Office) said selection was a subsisting selection, based upon exe- 

cuted conveyances to the United States of the oe lands, and filed 
-and prosecuted in compliance with the regulations then in force 
(28 L. D., 521; 29 L. D., 391), and the selector, on filing of the sur- 
— vey plat, ‘adjusted or sfhemped to adjust his selection thereto in — 
further compliance with the regulations in force at that time (31 
~L. D., 872), and submitted his selection for final approval. : 
Such submission was, in effect, a reselection of these lands, and in 
‘this connection the citation in this motion of the decision of the. 


Supreme Court. of the United States in the case of Durand | v. Meum ; 7 


7 (120 U. S., 366, 371). may well apply, that: 


— It is a matter of no moment that the selection . was bad at the time it “was | 
made if at the time of its presentation for title it was good and there were~no 
intervening rights t to be injured le reason of its acceptance and ratification by 


the United States. 


As between Clarke and the United . States, he a Gonveved 
to the United States the base lands, performed all requirements of 
proof up to the filing of said statement, and acted, pr esumptively, in 
good faith in making and prosecuting: his selection, he is entitled to — 
have his selection perfected as of the date of filing of his said state-_ 


ment on August 8, 1903, when his selection first “became legally of 


record and. proper? subject to poreecucn and PEDEOnET after the 
filing of the survey plat. 


The fact his selection has been held-to have been jearcalte iigetial % 


because of occupancy of the selected lands at that date, controverting © 
the nonoccupancy aflidavit then filed, does not necessarily indicate. 
that. he made his selection in bad faith. The law had not then been 
construed as referring to mere occupancy of the lands, without regard 
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to. ‘fie: character se the occupancy, as barring a selection ; anu. his 
nonoccupancy affidavit made under the view, eich was ve unwar-. 


_ ranted though erroneous, that’ only occupancy by one having a valid 


claim or right constitutes such bar can not be held under such circum- 

stances as any evidence of bad faith... See Bergman, v. Clarke. ‘(40 

~~. D3). | 7 

“5 Nowe j is taken of the provisions of paragraph 18 of the regulations: 7 
of July 7, 1902 (81 L. D., 372), ; requiring that—- 


All papers and proofs necessary to complete a. selection must be filed at one a © 


es and the same time, and until a are all. presented. no Ment will vest under the 
. selection, 


- While this ene may 1 properly be applied to this reselection, 
asin the case of F. A. Hyde e# al., » SUPT A, it did not of its own force - 


| operate thereon so as to place Clarke épso facto in default. He had, 


as stated,, acted 3 in apparent. good faith and complied with all require- — 
ments made upon him under existing regulations up to that date, 
August 3, 1908, and his selection was then intact on the face of the 


; record. ts loonie not be held to be in default under said regula- 


tions of July 7, 1902, until required to conform thereto; and the 
effect, of said pare graph 18 is to postpone the vesting of title as be- 
tween the United States and the selector, only, and not.as between the 
selector and third parties. As. to the latter, their rights are deter- 
mined primarily by the conditions éxisting ‘at the date ror making the . 
‘selection, as uniformly held by the Department, and the first 1 in right 
at that time continues so until default at least. 


As no statutory right of contest, and resultant preference right, ae 


exists as to a selection under said act ‘of June 4, 1897, supra (Berg- é. 
man e al. v. Clarke, 40 L. D. , 231), these protests constitute no bar _ 
_ to or reason against. price tine said statement as a reselection. ” 


Said statement filed August 8, 1903, should, ther efore, and. will be ges 


. considered. and. adjudicated as a reelection ‘and its validity as to 


occupancy of the selected lands determined as of that.date. Such 

shee proof should be called for in completion thereof as the regulations - 
- ‘may require, especially as to occupancy on August 3, 1903, and the. 

_. several contests, protests and conflicting applications: involved be 


disposed of accordingly, as the allegations poeron may - warrant, 
under the views herein expressed. 7 | 


- This motion is, therefore, sostaied: ‘the decision of hea 4, ‘ 7 
\ 1911, is modified in accordance with the foregoing ; and the case is 


7 remanded for action as herein directed. 





DeLONG Vv, CLARKE. 


| Motion eo rehearing of departmental decision: of Aapue 3, 1919, 
41 TL. D, , 27 8, denied by F First. Assistant Seer etary —- September 
13, 1912. e | 
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-. WILLIAM M. TAGGART. — 
| Decided August 7 7, 1912. 


; ENLARGED Homnsreap—Apprtionar—Lamrt oF LENGTH. 
An additional . entry under section 3 of the enlarged’ homestead act of Feb- 
. ruary 19, 1909, can not be allowed where the additional lands applied for, 
together with the lands embraced in the original entry, exceed one and one 
- half miles in length. | 


_ ApaMs, First Assistant Secretary: 
June 23, 1910, William M. Taggart made homestead entry for lots 
1, 2, 3 ad 4, a 3, f. 4N,, CR. 35 Es, Fort, Sumner, New Mexico, 
: ia district. 


April 4, 1911, he. filed epee to enter lot 4, Sec. A, iets 1, 2,3 - 


and 4, Sec, 2, and lots 1 and 2, Sec. 4, said township, as. additional to 


the entry above described, under section 8 of the enlarged homestead - i 


act of February 19, 1909 (35 Stat., 639). Said latter application was 
rejected by the leer officers for the assigned reasons that’ the lands de- » 
scribed were not in a ae compact oor and that eas exceed 
14 milesin length | . 

The Commissioner held that the application ead ie limit of 
14 miles in length expressed in the said act to the extent.of 14 miles. 
Taggart has appealed to the Department from the action taken. 

- The original entry above described contains 90. 72 acres, extending 
in a line east and west a distance of one mile. The additional entry 
~ embraces 158.49 acres, and lies upon either side of the or iginal entry. 
Upon the west of the original entry, the additional entry extends 
one-half mile. That portion ‘upon the east extends 14 miles, making 
in the aggregate 1% miles as the enew of the additional entry; and 
- the combined entries 23 miles. 

The first section of the enlarged homestead ae requires hat ands 
entered thereunder shall be “located in a reasonably compact body, - 
and not over 14 miles in extreme length.” It should first be noted | 
‘that this township was designated as enterable under the enlarged | 
homestead act April 27, 1909, more than one year prior to the making 
of Taggart’s original homesteads. It is clear that at the time of make 
ing said efanal: entry he could. not have entered the entire body 


: ‘embraced i in his original entry and covered by his pending applica-. 


,tion. It results, therefore, to allow the same in the manner asserted 
- would, by indirection, accomplish what the statute directly pro- 
hibited. In this connection it must be noted that. the third section of 


the enlarged homestead act in providing for additional homesteads 
makes the same “ subject to the provisions of this act.” The evident — 


_ purpose was to extend to those having made entry of 160 acres or less 
of lands designated under the enlarged act, the right’ to enlarge _ 
through an additional entry the pomeswad claim previously a asserted | 
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nn upon the same conditions exacted of an original claimant under 


a the enlarged homestead act. 


_Upon a careful review of the matter, therefore,’ it ie ape held 


that no error was committed in the decision of the Commissioner ap- 


pealed from in refusing the additional application in question and the 
: decision 1 1s therefore affirmed. . 


es 


_ MARSHALL F.. ‘HOPPER. 
“Devided August 10, 1912, 


preci Appitdatton-—ENLARGED Homustean. Enrry—Acr OF  AveUST 30, me 
. 1890. 
". ‘Phe provision in the act. of Aes 30, 1890, limiting the amount of land diate | 
‘may be acquired by one person | under the agricultural public- -land laws. 
- to 320 acres, will prevent one who has of record an entry made under the 
- . enlarged homestead act for: 320 aces or its equivalent, from making entry 
* . under the. desert-land Jaw. - 


7 Apams, First Assistant Secretary: 


Marshall F. Hopper has appealed from the jects of. the ‘Com: 

- missioner of the General Land Office affirming the rejection, by the 
local officers, of his desert land application, filed on January 10, 1911, 
for lot 2, Sec. 4, T. 36 N.; R. 4 E., and 8. 4 SE. 4 and SE. 1 SW. 4 4 


Sec. 38, T. 37 N, R. 4 E., 157.69 acres, M. M. . Havre, Montana, land 
= district; the reason assigned for such rejection being that Hopper 


had a subsisting homestead entry, made under the act of February — 
(19, 1909 (85 Stat., 639), for 309.02 acres, and 1 was: not, therefore, : 


>, . qualified to make a desert land entry. 


In support of the appeal, the applicant urges the injustice of the 
action below, inasmuch as one who has a desert land entry for 160 
acres may make an. enlarged homestead entry for 320 acres. .What- 


ever force this fact may possess 1s for the consideration of the law- 


making power in determining whether qualifications to make entry 


a8 under existing statutes should be enlarged or abridged. 


The act of February. 19, 1909, supra, amended only the homestead. 
: law as to the area that rhe be embraced ; in an entry, and there is no > 
- known rule of statutory construction to warrant the Department in 

holding that said act, by implication, modified the provisions of the | 


act of August 30, 1890 (26 Stat., 391), except to the extent necessary 


to carry ‘into effect its provisions for an enlarged. homestead. The 

- qualifications of an applicant. to make entry under any of the public . 
land laws are not affected by said act of February 19, 1909, since, 
as has been held by the Department. (Instructions of April 2, 1912, - 


~ 40 ZL. ‘D., 526), even the right to an enlarged homestead is dependent | | 


upon the right of homestead entry conferred by section 2289 of the 
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> Revised Statutes. Manifestly, therefore, the act of Augie 30, 1890, 


in its application to qualifications of desert land entrymen, has not 
: been changed by the passage of the act of February 19, 1909;.and any 
argument based upon the relative values of an entry rand nnider the 
latter act as compared with the ordinary homestead is without force, 
for the reason that the act of August 30, 1890, is a limitation upon the - 
area, not the value, of the land. Had the applicant a subsisting 
decent land entry for 320 acres he would not be qualified to make an 
entry under the enlarged homestead act or any of the agricultural — 
- land laws. The converse of this proposition is, necessarily, true; 
that is, having an enlarged homestead entry of record for 320 acres, _ 
or its equivalent, he can not make a desert land entry. : 
The decision of the Commissioner of the General Land Ofice 3 18, 
| eer aiirmed. : a ee 


| aia v. PATRICK, 
| Decided August 1 10, (1912. 


Forest Lizv SuLeorion—ConTustaNT—PREFERENCE Rieu. 
~The right of lieu selection accorded by the act of June 4, 1897, is not trans- 
ferable; and the presentation of such a selection by a successful contestant, 
not in his own right but as attorney in fact for another entitled to make 
a lieu -selection under that act, is not a proper exercise of the preference 
right of entry; and no right: inur es to. contestant by. virtue of such necmpice 


selection. 


CoNTRARY DECISION ou ERRULED. 


; Linhart %, Santa Te Pacific R. R. Co. et al., 36 Li. D, 41, overruled, 


Apams, First Assistant Secretar YE, | 
J oseph P. Martin has appealed ean the. destin of ihe Com- 
_ missioner of the General Land Office, dated October 17, 1911, holding 
intact Charles. G. Patrick’s soldiers’ additional homestead entry, 
made on July 10, 1907, for the SW. 4 NW. 4, Sec. 25, T. 5 Se R. 40 | 
E., M. D. M., Carson. City, Nevada, land district. | 
The ore toad entry of one Cartee. for the above seecebed tract | 
was canceled as the result of a contest prosecuted by the appellant, 
and Patrick was allowed by the local officers, during the preference 
right: period, to male said entry. In the attempted exercise of his» 
“preference right, Martin, as attorney in fact for the Santa Fe Pacific 
‘Railroad Company, offered application to make forest lieu. selection 


for the land, under the act of June 4, 1897 (30 Stat., 11,36), which 


was reiected by the register and receiver. Upon appeal: the Com- | 


| . Inissioner affirmed their action, holding. that since neither the prefer- - 
ence right of entry conferred section 2 of the act, of May 14; 1880 — 
- (21 Stat., 140), nor the right to select lieu land under the act of  . 


June 4, 1897, supra, is transferable, Martin acquired no right by 


oe Zp 
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virtue of filing die: said. application to make lieu. selection, citing 7 


- Schlabsz v. Schulz (38 L. D., 291). 

_ The principle involved in this case is identical with that announced : 

in that of Beery ». Northern Pacific Railway Company e¢ al. (41° 
iL. D., 121), decided by the Department on May 28, 1912. For the’ 


reasons stated therein, the decision of the Commissioner is affirmed, 


~ Martin’s application dismissed, and Patrick’ S ae will remain. 
intact. | 7 

‘The case of Takes w, Santa Fe I Pacific Railroad Conan (36 . 

_L. D., 41), urged by. the appellant as authority herein, and all others ran 
indicating a similar view, are ay overruled. | ca 


“MARTIN v, PATRICK. 


| Petition. (ce exercise of the. supervisory authority of the Secretary 
to review departmental decision of August 10, 1912, 41 L. D., 284, de- 
- nied by First Assistant sescad Adams, ‘October 10, ee Bae S38 


- CHARLES 8. FISK. 
Decided August 15, 1912. 


_ KINKAID ACT—ADDITIONAL EWTRY—SEcrION 7 ‘ hes OF May 29, 1908. 

Section 7 of the act of May 29, 1908, amending the Kinkaid Act and author- 
izing one who has an entry thereunder of less than 640 acres to enter. suffi- 
cient contiguous | land. to aggregate - 64) acres, has no application - to one 


whose entry under the Kinkaid Act was limited to less than 640 acres - 


because of. the fact that he had. theretofore made entry under the general | 


provisions of the homestead Jaw, said. section contemplating that the aggre-. 


. gate of all entries by one’ ‘person—under the general homestead law; the 
Kinkaid Act, and the amendatory a eae not exceed 640 | acres, 

ree First Assistant Secretary: vk  # 7 

Charles 8. Fisk appealed from decision of a Cotitieionen of the 
General Land Office of November 18, 1911, denying-his application 
to amend his homestead entry to include Ww. 4 of W. 3 a See. 23, T. 
28 N., R. 24 W., 6th P. M., Valentine, Nebraska. 7 | i 
March 4, 1907, Fisk made entry for N. 4 and N. 4 tofS.4 Gee 23, —_ 

480 acres. May 28, 1911, he applied cadet act. of May 29, 1908 (38. 

Stat. , 465), to elas W. 4 4 of W. 4, Sec. 23, adjoining his original | 


entry. - The Commissioner found from his. records: that August-18, - 


1908, Fisk made homestead entry for NW. 4, Sec. 34, T. 105 N. , Re 
V7 W., Pierre, South Dakota, commuted to cash entry November 8, 


7 1905. ~The Commissioner held that, as Fisk had obtained title to 160. - _ 


acres prior to the present existing entry, his right w was s exhausted, and 
_ the amendment could not be allowed. : 
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Section 7 of act of May 29, 1908, smiendee esebion 9, et of Perit 98, 
1904. (38 Stat., 547), Kinkaid Act, to permit those having Kinkaid - 


entries to enter contiguous land, not exceeding 640 acres in the agere- ee 


gate. Section one, as so amended, must, however, be construed in 
connection with section. 3 of the Kinkaid Act, OF which it 1s a part, 
and provides: , | : 

That a former homestead entry shall not 68 a’ ae to the entry index the 
provisions. of this act of a.tract which, together with the former oor ed 
not exceed Six hundred and forty acres. | , : | 
- This limitation was not taken away 7 by amendment of the first 
section, and that section ‘as amended is still limited to the area of six 
‘hundred and forty acres by all entries by one ee | 

The decision is affirmed, | | 


“JOSEPH F. GLADIEUX. 
| Decided. August 16, 1912, 


RECLAMATION WrrrDRAwat-—Conrast—Paarrnincr RIGHT. | 
A successful contestant of an entry within a reclamation withdrawal is not 
barred of his preference right by section 5 of. the act of June 25, 1910; but 
said. section has the effect to postpone the exercise of such right until the 
project is so far completed that water can be applied. to the land and the » 
Secretary of the Interior has made public announcement of that fact. 


CONTESTANT-—PREFEREN CE RIGHT—RECLAMATION PROJECT. : 
A successful contestant in exercising his pr eference right of entry upon een 
within a reclamation project is limited to one farm unit, although such 
unit may embrace less than the area covered ey the entry he contested, 


Avams, First Assistant Secretary: | | 
Joseph F. Gladieux appealed from decision of the Commissioner 

of the General Land Office of November 28, 1911, rejecting his home- 

stead application for NW. 4, See. 14, 'T. 2 N., RB. 4E., G. & S. R. M., 


. Phoenix, Arizona. 


_ The land was shea for fenton purposes, under act of’ 
June 17, 1902 (32 Stat., 388), July 2 and August 26, 190%, which 
withdrawal is still in force. The land was previously entered by — 
John J. Thoma, against’ whom Gladieux brought contest, which. pre- 


| vailed, and June 10, 1911, he was notified, as successful contestant, er 


paiicellaion of the ane and his preference right under act of May 
14, 1880 (21 Stat., 140). He applied for entry, which was rejected. 
by the local office, and that action the Commissioner affirmed under | 
section 5, act of J une 25, 1910 (36 Stat. 885). | 
The open alleges error that at time of passage of act of Je une 25, 
1910, the land was not vacant public land and not affected by passage 
of the act; that the act does not supersede or set aside that of May 
44, 1880, supe, as amended July 26, 1892 (27 Stat. aie. 3 
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= 


The act last referred to provides: 


‘In all cases where any person has contested, paid the land office fees, and pro- 
:. cured the cancellation of any preemption, homestead or timber- culture entry, he 
shall be notified by the register of the land office of the district in which such 


land is situated of such cancellation, and shall be allowed thirty days from _ 


date of such notice to enter said lands. 
The act of June 25, 1910, supra, however, ere 


| That nO entry shall be hereafter made and no. entryman shall be. oernided to. 
go upon lands reserved for irrigation purposes until the Secretary of the Inte- | 


.-yior shall have established the unit of. acreage and fixed the water charges and — 


- the date when the. water can be applied. and make public announcement of the 
same: Provided, That where entries made prior to June twenty-fifth, nineteen 
hundred and ten, have been or may be relinquished in whole or in part, the 
lands so relinquished shall. be subject to settlement and entry under the home- 
. stead law as amended by an act entitled “An. act. appropriating the receipts. 
from the sale and disposal of the public iands in certain States and Territories 
to the construction of irrigation works for the reclamation of arid lands,” ap- 
proved June seventeenth, nineteen hundred and two (Thirty- second Statutes at 
Large, page three. hundred and eighty- eight). 


It does not appear proper or necessary to hold that the later act was 
| incompatible with that of May 14, 1880 (21 Stat., 140), which grants 
a successful contestant a preference right’ to nal entry of the Jand 
included in a former entry contested. The preference right is:a re- 
ward offered to one who has expended his money and time in obtain- 


. Ing cancellation of an unlawful holding of public land. The general — | 


rule is that a later act will not repeal a former, unless both acts can - 
not stand together. A mere postponement of exercise of the prefer- 
ence right is'all that the later act requires. The later act may be 
given full effect without destroying the right granted by the earlier 


one. As a successful contestant has rendered a public service, his 


reward should not be denied by the executive, though it may be: post- 
poned ofits fruition by the later act. The afferk, then, is that Gla- 
_ dieux has acquired a preference right. of entry, the exercise of which 
1s suspended until the project is so far completed that water can be 
applied to the land and the Secretary has made public announcement 
of the fact. Otherwise, if immediate entry be allowed, the purpors a 
of the act of June 25, 1910, would be thwarted. ? | 

' It is also to be remembered that in exercise of his: preference Sone . 


Gladieux can enter no more than one farm unit, as all entries of lands _ 


in reclamation projects are restricted to one farm unit, though that 
may be less than the area of the entry he contested. | i 
The decision is affirmed, in so far as it rejected the application to 
make entry at the time it was presented, bat his preference right to 
make entry will be recognized to the extent of one farm unit of the. 
contested land, when entry is again permissible under act of June 25, 
1910 (36 Stat., 835), and the decision i is reversed so feo as ‘it denies | 
: any preference right. 
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| JEFFERSON LIME COMPANY. ar 
‘Decided August 19, 1912. 


REPAYMENT—PURCHASE ee eee CLAIM—APPLICATION FOR PATENT. | 


Where an applicant for patent for a mining claim, after due notice that | 


charges have been filed by an officer of the gover nment affecting the validity 
of the claim, fails to make any denial of the char ges or to. apply for a hear-: 
ing, and the application is thereupon rejected, he is not entitled, in the ab- 
sence of a showing that the default and judgment were taken. as the result 
of mistake, surprise, or excusable neglect on his part, to repayment. of the 
: purchase moneys paid in connection with the eee for patent. 


Apams, First Wesstund Saeeiaey: 
_ This is an application by the J efferson Tins Campsie: by Vr. ke 
McBride, its president, for the return of the purchase money paid 

in connection with its mineral application for patent 02424, filed 
November 20, 1907, at Helena, arent for the er placer | 
claim. 

After. due. proceedings, the purchase money was. “paid: and. ane 
receipt issued therefor, June 17, 1908, mineral entry, however, not 
being allowed, due to a protest having been filed by the Forest 
— Service. | Upon: February 18, 1910, the Commissioner directed that 
notice of charges, based upon a report of a forest officer, be issued, 
except as to 20 acres of the claim’ which covered a. limestone exposure. - 
The charges were ag follows: , 7 

1, That no discovery of mineral fae! been found, 

‘2. That $500 has not been expended. on the claim. | 

Notice of. these charges was issued by the register and receiver 
February: 24,1910, and no denial thereof or application for hearing 
having , been filed, they, according to the procedure governing such 
cases, rendered their decision, finding anet ‘the ee had been 
sustained, August 28, 1910. Be | 

The application for repays was filed Ji anuary 2 3, 1911, and. it is 
corroborated by an-affidavit by the manager of the company reiter- 


a ating the company’s belief that the land is mineral in character but. 


_ stating that, at the time the proceedings against the applicatic on were 
instituted, the company had discontinued its lime mining business: — 
and, in view of that fact, did not care to-undertake any litigation — 
with the Government which would necessarily cause it to incur con- 
‘siderable expense. The Commissioner denied the application for — 
repayment June 30, 1911, from which an apps to the Department _ | 
has been prosecuted. « | oo 
The: charges made against the application were, if true, sufficient 


~to warrant the denial of the application, and the failure on the part =e 
of the claimant to in any manner deny: the charges justified the — 


finding and judgment of the a and receiver. that the charges 
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were true. On the present application, there is ‘no attempt made to 
show that the default and judgment were taken as the result of mis- 

| take, surprise, or excusable neglect on the part of the applicant, and, 
in addition thereto, the record here fails to. disclose any sufficient i 
denial or challenge of the a or of the finding and judgment « of 
the local officers, oS : 

) The decision of the | Commissioner is, therefore, correct, and is 


™ atirmed. 


DAHL v BAILEY. | 
Decided august 22, 1912. 
| LRAvE OF AnsusGn Comese FOR Az Ampomien eA oe: OF. inane. 28, 1910. S 


The act of January 28, 1910, granting a leave of absence to homestead settlers | 
in certain States for a-period of three months from the date of the act, 


_ does not have: the effect to protect such entries from a chargé of abandon- _ 


- ment for six months after the termination of the period of absence granted; 
 - put where: absence next prior to such period of leave, and absence next 
following the same, together amount to more than six months, contest. on 
the charge of abandonment will. daa lie. . 


Contrary DEcision OVERRULED. aa 
Hsping v. Johnson, 37 L. D., 709. overruled. 
_ ADAMS, First Assistant Secretary: | 
| “Aypeal. is filed by Andrew Dahl from eee of Oe 19, | 
1911, of the Commissioner of the General Land Office affirming the 
action of the local officers and dismissing said Dahl’s contest against 
original homestead pees made by William S. Bailey March 13, — 
1907, for the S. 4 SE. 4, and E. 4 SW, Sec. 5, T. 54 N., R. 61 W. 
6th P. M., Sanilance Wyoming, land district. , 
Said Bailey also made additional homestead entry ssiust 98, 
1909, for the W. 4 SW. 3, of said section, and the E. 4 Mt 4 of See. 
8, same township and range. ° : : 
| Said Dahl’s contest affidavit filed ice 9, 1910, eee that said. 
Bailey had wholly abandoned said ofizing! entry, that he had not 
_ settled upon and cultivated the same as required by law, and had 
changed his residence therefrom for more than’ six months past. 
Hearing was duly had at which both parties appeared and pre- 
sented testimony, upon consideration of which the local officers and 
the Commissioner have concurred as ‘stated in finding in favor of 
the entryman, the Commissioner holding also that in view of the 
provisions of the act of January 28, 1910 (36 Stat., 189), granting 
three months’ leave of absence from the date. of that ae contest would — 
~ not lie herein until more than six months from. April 28, 1910, when | 
such leave expired. | 
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‘The. Depareaent has carefully reviewed: the record herein and finds 
the facts to be as set forth in the Commissioner’s decision, a restate- 
ment of. which herein is, therefore, unnecessary. The date of estab-— 
lishment of residence does not appear, but according to the con- 
testant’s own testimony Bailey resided on this land up to. October, 
1909, and the other testimony shows he returned to the land in Feb- 
‘ruary, 1910, and again about the middle of May, 1910, married-May 


21, 1910, aad has. lived on the land since June 14, 1910. Abandon- | 


ment of said entry for six months, excluding the period of the leave — 
of absence granted by said act, is not shown; it appearing from the 
’ testimony that the entryman was absent less than four months prior 
to the passage of said act and that he returned to the land within 
three weeks after April 28, 1910, when the leave granted by said 
act expired, making altogether less than SIX months’ absence outside 7 

of said statutory leave. | 

The Commissioner’s holding that contest would not lie until more 
than six months after April 28, 1910, is not approved. The period 
of absence, for which leave is oranted by. said act, is merely eliminated _ 
from consideration in cases. of entries affected by said act, and if 
absence next prior to such period of leave and absence next follow- 
ing same together amount to more than six months, contest on the 
charge of abandonment may properly lie, although within six months 
after April 28, 1910. The opposite conclusion was reached, with 
reference to a ne law granting leave of absence, in the case of 
Esping v. Johnson (37 L. D., 709), which will no longer be followed. _ 

The decision appealed from, as herein modified, is affirmed. a 


—— ; 


GRANT TO CAN ON CITY AND BOULDER, COLORADO—ACT AUGUES 
: 22, 1912. | 


: Ravi viens 


‘Department oF THE INTERIOR, 
GENERAL Lanp OFFICE, 7 
Washington, October 2, 1919. 


The act of August 92, 1912 (Public—No. 285), authorizes the con- 
veyance to Canon City, County of Fremont, and City of Boulder, . 
County of Boulder, Colorado, such portions of certain land therein 
described as said cities may desire. The act was made subject to all 
the conditions and provisions contained in section 2 of the act of 
June 7, 1910 (36 Stat., 459). 

‘Section. 2 of said act of June i, 1910, provides for he conveyance 
to: the cities and towns in said act mentioned the land therein de- 
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: scribed, “or such portions thereof as they may adléct: pespeclrelys 7 


upon samen of $1.25 per acre— - 


to have and to hold. for public park purposes, subject to the existing laws and 
regulations concerning public parks, and that the grant hereby made shall not — 


include any lands which at the date of the issuance of patent shall be covere © + 


by a valid, existing, bona fide right or claim initiated under the laws of ‘the — 
United States : Provided, That there shall be reserved to the United States alk 
oil, coal, and other mineral deposits that may be found in the land so granted, 
and all necessary use of the land for extracting the same: And provided further, 
That said cities and towns shall not have the right to sell or convey the lands 
herein granted, or any parts thereof, or to devote the same to any other purpose 
than as hereinbefore described; and that if the said lands shall not be used 
as public par ks, the same or. such Aparis thereof not. so used, shall revert to the 
United States. 


‘The land shall be selected by the towns, eapativaly: by Gene 
ment subdivisions, and the corporate authorities applying to enter 
the tracts selected must file therewith a notice of intention to make 
proof, and thereupon a notice for publication must be issued, pub-. 
lished and posted at the expense of the municipality, as in Siher cases, 
and in manner and form and for the time provided in the act of 
March 3, 1879 (20 Stat., 472), and the regulations thereunder. | 

The proof will be made before the register and receiver of the 
proper land ollice, or any officer duly authorized by law, and must 
show: | 

First, The due publication af the register’ s ‘notice of iaaking sent 

Second. The official character of the officer making the application: 
and his express authority to do so conferred by action of the board of 
trustees. or common council of the municipality, which action should. 
also describe the tract selected. : 

Third. A copy of the record, certified by the officer having Hic 
thereof, showing the due incorporation of the city or Lowe or if: 
incorporated by legislative enactment, a citation to the act. 

Fourth. The testimony of the applioant and two of the oubliahed 
witnesses to the effect that the land applied for is vacant and un- 
appropriated by any other party. | | | 
Should the local officers find the proof gaieeats in all respects, dey | 


will issue a cash entry to the municipality in its corporate name for” - 


the land selected, upon payment of $1.25 per acre therefor. : 
_ The granting clause in the certificate should be in substance as: 
follows: 


Now, jieweeonas be it known that on ‘presentation of this certificate ta the 
Commissioner of the General Land Office, the said town (or city) of <5 
Colorado, shall be entitled to a patent for the tract of land above described, 
but reserving therefrom to the United States all oil, coal, and other minerat. 
‘deposits that may be found in the land, and-all necessary use of the land for: 
extracting the same; to have and to hold the land for public park purposes;, : 
‘subject to the existing laws and regulations. concerning public parks, and fur- 
_ ther subject to all the restrictions, conditions, reservations, purposes, and reyer- 


~ 
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sions in said act expressed, and reserving a right of way thereon for ditches or 
canals constructed by authority of the United States. 

S. Vieeocee. 
Acting Cominisstoner. 
Approved : | -7 °° 73 

- Samuen Apams, 
Acting Secretary. 


ADDITIONAL . HOMESTEAD ENTRIES—SECTION 2, ACT OF APRIL 
28, 1904. 


Crrcunar. 


DEPARTMENT OF THE. _[wreRror, 
GeneraL Lanp Orrice, 
: | Washington, dD. C., October 2, 1912. 
Reorsrens AND RECEIVERS, | 
ro"  - Onited States Lang O fices. | 
- Gunrtemen: Referring to circulars of May 20, 1904 (32 L. D., 
639), July 27, 1907: (36 L. D., 46), and September 11, 1908 (37 L. D., 
160), concerning additional ae under Sec. 2 of the act of April 
. 28, 1904 (33 Stat., 527 Ms the following additional rule is hereby. 
announced: | 


a An applicant to make entry undér - this section, in each case ‘wherein final (not | 
commutation) proof upon the original entry has theretofore been made, will 
not be required to make further proof of compliance with law as to residence 
and cultivation as to the-additional entry, but.the applicant will be required. 
to. begin, within twenty days from the filing of his. application, publication of 
notice | thereof, at. his own expense, in a newspaper to be designated by the 
register as. of general circulation in the vicinity of the land, and to be the 
nearest thereto. Such publication must cover a period of thirty days during 
which time similar notice of the application must be posted in the local land 
‘Office. The notice must describe the land included in, and give the date of, 
the application, and state that the purpose thereof is to allow. all persons 
claiming the land adversely, or desiring to show. it to be mineral in character, 
an opportunity to file objection to the application with the local land officers — 
for the land district in which the land is situate, and to establish their. interest 
therein, or the mineral character thereof. | | 
In cases where the additional entry is made prior to the publication of notice 
of intention to. submit proof upon the original entry, and proof upon both entries» 
is, made at the same time, both the’ original and additional entries. must be 
described in the published notice of intention to submit proof and in the notice. | 
posted. in the local land office. 
'Tn cases where proof is submitted upon. the original and additional entries 
‘separately, the pe and posted notices usual in’ homestead cases will be 
required. | | 
aay respeetfully . | > Frep Doaxers, | 
= Commissioner. 
* Approved: | 
Samurnt ADAMS, _ 
Acting Seoretary. 
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fe eet ‘WITHDRAWAIS—-SETTLEMENT—IMPROVE- ae 


MENTS. 
OrveR. 


‘DrparRTMENT OF THE INTERIOR, 
Washington, October 3, 1912. 

A number of cases haga occurred where in operations under the 
reclamation act the United States has been subjected to expense in 
compensating settlers who have located upon and improved lands © 
withdrawn under the reclamation ‘act, panes the pier 
withdrawal, it is hereby ordered that— : 
(1) Whenever knowledge is acquired by any engineer or employee _ 
of the Reclamation Service that any person has settled upon lands 
- withdrawn under the first form, or upon lands withdrawn under. 
the second form, before they ae been declared subject to entry, and 
after such withdrawal, written notice be served upon the settler to 
the effect that. the. Jand is not subject to settlement, and that no 
preference right can be acquired thereby in the event of the future 
opening of the land to entry. | 7 
(2) Where a settler is preparing to gies aprovenionts or eee a 
- tures upon withdrawn land needed or likely to be needed for reclama- 
tion work, or where settlement or occupation interferes’ or is likely 
to interfere with the operations of the Service, the notice served shall 

contain information to the effect that the occupation is illegal and, 
that unless the entryman promptly vacates the land, or shows cause: 

as to why he should not do so, proper steps will be faker’ in the courts: 
to secure his removal. Notices provided for in paragraphs 1 and’ 2. 
should be limited to statements in substantially: the language me | 
cated. 2 
(3) Tf after service of. notice to vacate, the entryman does. not,: 
within a reasonable time comply with the. notice, the engineer shall, | 

 -at once report all facts to the Director of the Reclamation Service; 
through the supervising engineer in charge of the district embracing — 
the project, the report to contain sufficient information. to form basis | 

_ of appropriate legal action. - 
(4) Copies of notices served by engineers or employees in pur- 
— guance of this order will be at once furnished to the local land office 
and to the Director of the Reclamation Service, through the office of 
the supervising engineer, 7 

SAMUEL ADAMS, © 

— Acting Secretary. 
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REGIONE v. ROSSELER. 


Petition for exercise of supervisory authority of the sane. in 
this case, in which departmental decision on appeal (40 L. D., 93) 
was vacated on rehearing February 5, 1912 (40 L. D., 420), denied | 
by First Assistant Becretary iia October 8 8, 1912. | 


PLATS OF SURVEY OF MINING CLAIMS IN ALASKA. 
| InstRUCcTIONS. 


DEPARTMENT OF THE INTERIOR, 
Genera Lanp OFricr, _ 
: Washington, October 8, 1912. 
Unrrep Srates Surveyor-GeneraL, . 
J UNEAM, Alaska. | 
i Office circular No. 38, approved by the Acting Secretary 
July 29, 1911 [40 L. D., 216], entitled “ Instructions for prepara- 
tion and disposition of plats of survey of mining claims,” in so far 
as the same applies to the District of Alaska, is hereby amended by 
_ changing the fourth paragraph thereof to read as follows: 


The Commissioner will have three photolithographic copies made upon draw- 
ing paper, two copies of which, with the original plat, will be forwarded to the 
‘surveyor-general, the duplicate and triplicate to be signed by him, and the 
three plats to be filed and disposed of as follows: One plat and the original’ 
field notes to be retained in the office of the surveyor-general; one plat and a 
Copy» of the field notes to be given the claimant, for filing with the proper 
register, to be finally transmitted by that officer, with other papers in the case, 

to this: office, and one plat to be sent by the surveyor-general to the register — 
of the proper land. district, to be retained in his files for future reference. 
The Commissioner will mail one photolithographic copy of the plat, made upon 
drawing paper, direct to the applicant for survey, or to his agent or attorney, 
when the application is made by agent or attorney, at his record address, to be 
used for posting on the land. 


Very respectfully, =| Frep Dennett, 
an _ Commissioner. ~ 
Approved : | 


Samurn Abas, | 
First Ansetane Secretary. 
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“GEORGE W. DALLY ET AL. 
Decided January 3, 1912. 


PRACTICE—~-HEABING—DISQUALIFICATION OF REGISTER AND RECEIVER. 
Under the general provisions of law charging the Commissioner of the 
_ General Land Office, under the supervision and direction of the Secretary | 
of the Interior, with the public business relating to the public lands, he has 
full power, in case the register and receiver are deemed by him disqualified — 
- to preside at a hearing in a proceeding affecting public lands, to Cesrenate 
two proper officers to preside at sich hearing in their stead. | 


- PRACTICE— DECISION. oF REGISTER AND RECEIVER— JURISDICTION OF COMMISSIONER, 

; A decision by the register and receiver, or other proper officers acting in their 
stead, is more in the nature of a recommendation to. the Commissioner of. 
the General Land Office than a. judgment, and the Commissioner has juris- 
diction to render his judgment, subject to review by the Secretary of the 
Interior, ir respective of or in the absence of such recommendation. 


PROCEEDING BY GovERNMENT-—CHarcn—CoaL LAND ENTey. 
- The charge by a field officer of the land department against a coal land entry 
that the claimant did not make the entry for his own use and benefit, but 
for the use and benefit of some coal company, designating the company by 
name, is sufficient to advise the claimant. of the charge he is called. upon. to 
meet. and, if. proved, to warrant cancellation of the entry, notwithstanding 
the fact that the company so designated may not have been organized until 
subsequent to the date of the entry, where it appears that the entryman 
acted as a mere automaton, without interest in the entry, and was con- 
trolled by the agents and representatives of one who was the directing. 
factor. in the formation . of the company | designated in the charge as 
beneficiary of the entry. 


Apams, First Assistant Sonretara: 


“This is an appeal from the decision of the Commissioner of the 
General Land Office of February 18, 1911, holding for cancellation 
coal cash entry No. 18, made June 22, 1906, at Lander, Wyoming, by 
George W. Dally and Henry Cottle, for the ¥. 4 NW. 4, Sec. 18, SE. 4 
SW. 4, SW. $ SE. 4 and lots 1, 2,3, and 4, See. ‘19, T. 44 N., RB. ‘05 W.. a 
| containing 320.64 acres, upon charges preferred by a field officer. 
Similar proceedings have been had relative to coal cash entries Nos. 
19 to 49, inclusive, each made on the same day by two individuals i in 
association, all of which have been held for cancellation by the Com- 
-- Taissioner in the: decision now under consideration. ‘The matter has 
been orally argued before the Department and counsel for appellants: : 
have filed exhaustive briefs relative to the quespions presented by the | 
voluminous record. | : 

‘The contentions of the appellants may be briefly summarized. as 
follows: 7 

(1) The Commissioner and the Department are aathout juris- 
diction to render any Judgment in the matter, for the reason that 
‘the substitution. of two oo agents of the General Land Omhce 
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to sit at the hearing and render the decision of the local office in 
place of the lar officers was beyond the power of the Depart- 
ment, and that therefore there is no valid on of the local © 
officers to be reviewed. 
(2) That the statement of charges, as served upon the cee In 
interest, did not state facts sufficient to warrant the cancellation of. 
the entries. 
(3) That the Commissioner igs based. his judgment. se ecellax: 
, tion upon allegations not contained in such statement. | 
(4) That the decision of the Commissioner upon the merits 1s 
erroneous, it being contended Ss the charges, if deemed sufficient, 
have not been proven. 
~The contentions will be considered in othe order waned 
Relative to the first, it appears that upon January 14, 1910, the 
Chief of Field Division reported to the Chief of Field Service that 
the register and receiver at Lander would’be called upon to testify 
as to certain facts in the hearings as to the above entries, and sub- 
mitted the question. whether or not they were disqualified .from 
hearing | the evidence and rendering an opinion, although - himself 
expressing the view that they were not disqualified. The letter was. 
accompanied by the affidavits of the two officers, containing a state- 
ment, of facts which their testimony would embrace: The record 
discloses that they did testify at the hearing and some of their testi- 
mony relates to facts which were not mere matters of record in their 
office. Prior to the hearing the greater part of the testimony had 
been taken by depositions in the city of New York, and the commis- 
sions to the officers for the taking of such depositions and all other 
orders relating to the proceedings had been issued by the regular 
‘officers. The Commissioner, however, was of the opinion that the 
register and receiver were disqualified, and February 1 and 2, 1910, 
designated two special agents to sit in their place, which designations 
were approved by the Department. 
‘Proceedings upon the adverse report of a aeecals aie of the Gen- 
eral Land Office at the time of the hearings here involved were regu- 
lated by the instructions of September 30, 1907 (36 L. D., 112). 
_ These are solely a matter of deparnnenial regulation, fiers being 
no statutory provision therefor, except what might be inferred from 
_.the annual appropriations by Congress to defray the expenses of 
hearings held thereunder. Paragraph 12 of these regulations re- 
- quired that after a heating has been had “the local ‘officers will | 
render their oe upon the pees giving due notice thereof in 
| the usual manner.” . | 
‘In the case of Caldwell v. J ohnson (37 L. D. , 35) the Department 
had held that where the register or receiver is sworn as a witness and © 
testifies as to’a disputed fact at the hearing in a contest case, he 
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sheald not act in ne official capacity in the ice sion. ‘The situation 


which confronted the Commissioner was that-under the above — 


decision of the Department the register and receiver were both 

apparently disqualified, while paragraph 12 of the instructions of — 

September 30,. 1907, required a “decision of the local officers.” 
‘The act of J anuary 11, 1894 (28 Stat., 26), provides: 


Sxc, 1. That no register or receiver shall receive evidence. in, hear, or deter- i 


mine any cause pending in any district land office in which cause he is interested. 
directly or indirectly, or has been of counsel, or where he is related to any of © 
the parties in interest by consanguinity or affinity within the fourth degree, 
computing by the rules adopted by the common law. 


Src. 2, That it shall be the duty of every register or receiver so disqualified: 


to: report the fact of his disqualification to the Commissioner of the General 
Land Office as soon as he-shall ascertain it, and before hearing of such cause, 
who thereupon, with the approval of the Secretary of the Interior, shall desig- 
nate some other register, receiver, or special agent of the land department to 
act in the place of the disqualified officer, and the same authority is conferred 
on the officer so designated which such register | or receiver 7 otherwise 
have possessed to act in said case. | ; 

The appellants contend that the register and receiver here were 
not disqualified under the provisions of section 1 and, further, that. 
there having been no report by them ‘to the. Commissioner, as re- 
quired by section 2, there was no authority for the designation of 
other officers to act in their place, citing also Emblen v. Weed (16 . 
L. D., 28). In that case the receiver had a ‘pecuniary interest in the . 
preemption cash entry which was the subject of a contest hearing 
before him. The Department stated at page 33: ae : 

‘That a judge having a pecuniary ‘interest in a case on trial, is. ‘thereby in- | 


capacitated for sitting in the cause, is well established both by statute and 
decisions, With local land officers, howéver, the case is somewhat different. 


_The law and the rules and regulations of the Department require each of them . 


to take part in the consideration of all cases in which the land in dispute is 
.gituated in the district for which they. are officers. There are no provisions 


for a change of venue or for. ‘the calling in of any other officer to sit in a 


particular case. Both must take part in considering. the evidence, and ‘upon. 
‘the termination of a contest, Rule 51 of the Rules of Practice requires them ao | 
render a report and opinion in the case. 


_ This view, however, was modified upon review Emblen v. Weed ; 
(1a L. D., , 220). ‘The first paragraph of its syllabus reads: 


_ A local officer, who has a property interest in ‘the subject-matter involved in” 
a contest, is not qualified to try and determine. the case. 


The Department further stated at page 224: 


It is also shown by the record that the receiver of the. office at Akron has | 
some property rights that would be disturbed by the cancellation. of this entry. 
: While there is no rule or regulation of this Department providing for a change. 
of venue in such case or. the substitution of some. other officer not interested: 
in the result of the trial, every consideration of propriety would dictate that: 
one having an interest in the controversy should not be permitted to. control 
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or participate in the judgment. Such an exercise of jurisdiction is abhorrent 
to English and American jurisprudence. In fact such an interest, per se, dis- 
qualifies the court from exercising jurisdiction. — | | 

. The fact that he has a property interest in the controversy’ deprives 
him of jurisdiction to try and determine the case under all the rules of the 
- common law, and it is more than doubtful whether a statute extending such 
jurisdiction to a court or other tribunal would stand the test. of judicial 
investigation. 


The report of the case shows that a new Keser was ordered, with 
a statement that an agent to represent the interests of the Govern- 
ment should be present, but .it fails to clearly’ disclose what provi- 
sions, if any, were made relative to filling the place of the officers 
held to be disqualified. Both of these decisions it should be noted 
were rendered prior to the passage of the act of January 11, 1894. 

Assuming for the purposes of this case that the disqualification 
here present is not one of those mentioned in section 1 of the act, 
that the affidavits by the register and receiver transmitted by the 
Chief of Field Division could not be construed to be the report re- 
quired by section 2, and further that such report is a-condition prece- 
dent to the omen of some other register, receiver, or. special 
agent by the. ‘Commissioner, the Department is nevertheless of the 

opinion that the designation of the other officers in this case was 
proper and within the legal powers of the land department. x 

‘Under section 441 of the Revised Statutes the Secretary | of the 
| Interior i is charged with the supervision of public business relating 
to the public lands, and under section 458 the Commissioner— _ 
shall perform, under the direction of the Secretary of the. Interior, all executive 
duties appertaining to the surveying and sale of the public lands of the United 
States, or in anywise respecting | such public lands, ‘and, also, such as relate to 
private claims of land, and the issuing. of patents for all preps of land under 
the. authority of the: Gover nment. 7 


Section 2478 provides: 


- The Commissioner of the General Land Office, under the direction of the Sec- 
retary of the Interior, is authorized to enforce and carry into execution, by 
appropriate regulations, every part of the provisions of this title not otherwise — 
specially provided for. | 

‘ Under the above provisions it can not be dedbied that che Tepe 
ment had full power to prescribe the regulations of September 30, 
1907. See Kern Oil Company e al. v. Clarke (31 L. D., 288); 
Lytle e¢ al. v. The State of Arkansas (9 How., 314, 339). ‘The 
Supreme Court there said relative to a certain pea menient by. the 
‘ Commissioner as to preemption proofs: | | 
The law did not require the presence of the land officers when the proof. was 
taken, but, in the exercise of his discretion, the Commissioner required the 


proof to be so taken. Having the power to impose this regulation, the Com- 
‘missioner had the power to dispense with it for. reasons which might be. ae 


factory to him. 


‘ 
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So here the Department undoubtedly has power to make the regu- 
lation contained in paragraph 12 of the instructions of. September 
30, 1907, and might also waive the requirement of a decision by the 
register and receiver for satisfactory reasons. Finding that the 
regular officers were disqualified, and taking into consideration the 
necessity of having some officer of the Department present to preside ~ 
at the hearing, the Commissioner, in the opinion of the Department, 
had: full power to designate two proper officers to so act. It should 
further be stated, however, that the appellants do not charge that 
the officers designated did not conduct the eae in a proper. and 
impartial manner. | 

Further, ‘a decision by the register and receiver or mike officers 
dasionated to act in their stead is not necessary to the vesting of 
Jurisdiction to render a judgment in the Commissioner. In Sullivan 
v. Seeley (3 L. D., 567) the Department said : | 


The procedure. by contest to procure the cancellation of an tv@neey closely 
resembles, in many respects, an ordinary trial by jury. Just as a jury find a 
verdict, “according to the evidence,” in favor of plaintiff, so the register and 
-receiver find the facts on which is based their recommendation for ‘cancella~ 
tion. As the court enters up or refuses to enter judgment on the verdict of 
the jury, so does the Commissioner act in relation to the findings of the local 
officers. In each case the finding is that of a tribunal “of competent, though 
limited, jurisdiction,” in the language of counsel. But it can not.be that the 
findings of the register and receiver, as claimed by him, any more than the 
verdict of a petit Jury, “at the expiration of the time allowed for appeal, 
become final,” and in effect a judgment. The findings of the register and 
’ receiver can no more effect the cancellation of an entry, proprio vigore, than the 
verdict of a petit jury can of. itself authorize an execution—the one requires 
the vitalizing' approval and order of the Commissioner and the other the 
formal judgment of the court, before the desired end is attainable. The final 
‘action of the Commissioner or the court may never be taken, and the. findings 
of the local officers and the jury, alike, would be of no effect whatever. 


~ See also Morrison ». “McKissick © L. D., 245, at page 947 ) where 
it is held: | 


_ The action of.the register. and receiver is in no sense final as to the rights 
of the Government, but in all cases their decision either upon the law or facts 
ig. subject to the approval of the Commissioner, whether directing the can- 
eellation of an entry or approving it for patent. If the decision of the register 
and receiver has no force or effect to direct the cancellation of an entry, or to 
authorize the issuance of a patent, unless approved by the Commissioner, it 
follows that their decision would be inoperative, whether appealed from or not. 


Also Kern Oil Company et al. v. Clarke, supra, the last paragraph 
of its syllabus. 

The. decision of the register and receiver is, under ‘the above 

decisions, more in the nature of a recommendation to their superior 

officer than a judgment, and the Commissioner has Jurisdiction to 

render his qucgment subject | to review by the Department, irrespec- - 
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tive of or in the absence of such recommendation. The first conten- 
tion of the appellants is accordingly overruled. 

Relative to the second contention, it should at the outset be saintade 
out that the entries for convenient consideration: fall into three — 
groups: (1) Those which after entry were transferred to a corpora-_ 
tion known as the Northwestern Coal Company, and which may be 
termed the Northwestern entries; (2) those which after entry were — 
transferred to a corporation known as the Owl Creek Coal Company, 


‘and which may be termed the Owl Creek entries; (3) those which 


were not transferred to either of the above erporens and which 
may be termed the individual entries. | 
The following.comprise the Northwestern eroup: No. 59, ‘Clark FL. 
Abbott and Bartholomew B. Coyne; No. 34, Jesse D. MeCreery and. - 
“Emil H. Intemann; No. 35, Warren D. Hamilton and Thomas J. 
Dally; No. 37, William H. Handy and Alfred B. Carhart; No. 38, 
Henry J. Benhardt and Louis J. Thompson; No. 39, Charles B. 
Donneley and Cora M. Donneley; No. 40, John T. Coulter and John J. 
Gleason; No. 41, Louis I. Moore aad George Kupfrian; No. 42, 
Henry Meyers and Daniel 5. Voorhees; No, 48, John C. 0’ Connor 


_ . and Daniel J. Dowling; No. 44, Charles M. Reynolds and William E. 


Preece; No. 45, Charles F. Werner and Mary Jane Werner ; No. 46, 
John C. McKibbin and John J. Costello; No. 47, Nellie J. Heseen 
and Herman. A. Brohmer; No. 48, George Ww. Driscoll and Frederick 
Tisemann; No. -49; Henry Wood and Anna M. Wood. In Nos. 35 
and 37 the corporation has but a half interest, as neither Thomas d. 
Dally nor Alfred B. Carhart have conveyed i it. 

The Owl Creek group comprises the following: No. 25, Chavles L. 
Edwards and Mary A. C. Edwards; No. 26, George W. Gates and. 
~ Jennie C. Gates; No. 27, John E. Tréland and Mortimer A. Trembley ; 
No. 28, Frank B. Lush and Emslie J. Heartt; No. 29, Frank T. 
Wells amd Samuel P. Hildreth; No. 30, Louisa Treland acid Charles 
_ A. Plowright; No. 31, Nelson V. W. Colyer and Elmer W. Davis. . 

The individual entries are the following: No. 18, George W. Dally 
and Henry Cottle; No. 19, Grace M. Ireland and Rufus J. Ireland; 
No. 20, Wilber force Sully and Adelaide A. Sully; No. 21, Henry r. 
Stone. oad Aimy Stone; No. 22, Henry P. Walker and ‘Lillian A. 
Walker; No. 23, Verena Steinle and Frank M. Bradshaw; No. 24, — 
~ Clara H. Carhart and Elsie C. Carhart; No. 33, Sadie C. [ules and 


' Helen M. Clifford; No. 36, Janet. C. Wood and Evilah Grace Wood. 


The charges in the individual entries as served upon the claimants 
and upon which the hearing proceeded were that “ the claimants 
did not make the entry for their own use and benefit but for the 
use and benefit of some coal company, mentioning the Northwestern 
Coal Company and. the Ow Creek Coal Company. 2 
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In ihe Owl Creek group the charges as to Nos. 25 Sad 26 were 
that “the claimants did not make the entry for their own use and 
benefit, but for the use and benefit of some coal company, méntioning 
the Owl Creek Coal Company and the Northwestern Coal Company.” 
. As to the remainder of the Owl Creek group thé charges: were 
that “the claimants did not, make the entry for their own. use and: 
benefit but for the use and benefit of some coal company: mentioning 
the Owl Creek Coal Company.” 

‘In the Northwestern. group the charges were that “the claimants 


did not: make the entry for their own use and benefit, but for the 


use and benefit of some coal company, pepegune the North western 
Coal Company.” 

The appellants contend that a Sioa that a coal entry was not 
made for the use and benefit of the entryman is insufficient, for the 
reason that they claim that the coal-land law does not prohibit an. 
entry by a qualified person in the interest of another who is like- 
wise qualified, even if. his identity. be not disclosed, and further that 
the entries could not have been made in the interest of the North- 
western Coal. Company or the Ow] Creek Coal Company, as neither 
of those corporations were in existence at the time of the entries. 
The argument is that the sole prohibition in the coal-land law is 
that no person shall make more than one entry, either individually 
or as the member of an association, and that until he does make such 
entry, he is qualified and may have others who are likewise qualified 
make entries for him as the undisclosed pHaape | 

The Department is unable to concur. - | 

Section 2347 of the Revised Statutes permits entry of al land, 
not exceeding 160 acres, by an. individual, or 320 acres by an asso- 
ciation. Section 2348 permits entry of 640 acres by an association. of 
not less than four persons, upon certain conditions. Section 2350 
: provides: 


= The three preceding sections: shall be held to auchorize only .one ae by | 
: the. same person or association of persons ; and no association of persons any | 


~ member of which shall have taken the benefit of such sections, either as an 


individual or aS a member of any other association, shall enter or hold. any — 
other lands under the provisions thereof ; and no member of any association 
which shall have taken the benefit of such sections Shall enter or hold any — 
other Jands under their provisions ; os 
Section | 2351 ‘empowers ~ Connoaae to issue all: sieselals 
rules. and. regulations to carry into effect the provisions of the coal- — 
land laws. The above statutes have been construed to. some extent 
- both by the courts and the Department. | 
-. In the cases of United States v. Trinidad Coal and Coking Com- 
. pany: (187 U.S., 160) and United States v. Keitel (211 U. S., 370) 
the Supreme Court considered the making of a coal: may by a 
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qualified entryman in the interest of another who was disqualified 
by reason of having made an entry himself, or in the interest of 
-an association some of whose members were so disqualified, and held 
such a transaction to be illegal. A similar transaction was considered 
in United States ». Lonabaugh ét al. ee Fed. aoe ce the court 

saying at pages 316, 317: . 
_ They knew that no individual could acquire more than 160 acres of land, 
that an association or corporation could not acquire more than 320 acres except 
in one case, for which the statute clearly provides, for such is the plain pro- 
vision of the statute. But it was.urged in argument that because the statute 
does not in express terms require an affidavit that the entryman is not taking — 
the land for the benefit of another that, therefore, he may lawfully make a con- | 
tract to sell or convey Oy deed, it not prior, certainly eupecauest; to his making | 
final proof. . 

The coal andl laws ... provide that only one entry shall be aiiowed to 
the same person or association of persons; and an association of persons, any 
member of which shall have taken the benefit of such sections of the statute 
. (that. is, the sections which contain the provisions allowing them to enter coal 
lands), either as an individual or as a member of any other association, is 
prohibited from entering or holding any other lands under the provisions of 
those sections. So that when these defendants attempted to secure the lands 
described in the indictment.in the manner disclosed by the evidence in this 
case, they knew that they were committing a fraud, because the very agree- 
ment itself provides for doing indirectly what they, as individuals or as mem- » 
bers of an association or corporation, could not do directly. 


In United States v. Portland Coal and Coke Company (17 3 Fed. 
Rep., 566) it was held that under section 2347 persons could not law- 
fully associate themselves together to enter tracts of 160 acres each in 
severalty, but to be held for the joint benefit of all in equal shares, 
and that patents issued on entries made under such an agreement 
would be canceled-at the suit of the. United States, the court spn 

at page 569: | | 

‘The object of the Janiaere was to acquire coal land in paces of 320 acres 
for an association, although the law fixes the maximum quantity at 320 acres. _ 

In United States v. Allen eé ai. (180 Fed. Rep., 855) it was held 
that a general plan to secure entries to be made in behalf of a single 
association in excess of 320 acres was unlawful, and further that 
where two persons were engaged in such an unlawéul combination, 
the fact that: only two claims, aggregating 320 acres, were actually 
patented to them would not foals the patents valid, but that the 
unlawful combination made the proceeding illegal from its beginning. 
This holding was affirmed by the Circuit Court of Appeals, 9th Cir- 
cuit: Wilson Coal Company v. United States (188 Fed. Rep., 545). 

The subject has also recently been considered by the Supreme Court 
of Wyoming (Kennedy v. Lonabaugh, 117 Pac. Rep., 1079), where 
the court had under consideration a contract wherein Kennedy and 
Lonabaugh agreed to secure title to 960 acres of public coal lands In 
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the interest of H. sae M. by securing entries to be made for their 
benefit by individual entrymen. The court said at page 1081: _ 


The contract. of Lonabaugh with Holbrook and McCarthy was, we think, 
illegal and void as an entirety. Upon the record 160 acres included in the 
option was deeded land, and title to the remainder, consisting of 960 acres, 
was then in the United States. It is all conceded to be coal land, and no one 
otherwise qualified was authorized to enter to exceed 160 acres, but an asso-* 
ciation of such persons was authorized to enter not to exceed 320 acres of such 
land. . ... An individual or association of persons is thus limited to the’ 
amount of coal land that can be acquired from the United States under this act. 
It is clear, and is so held by numerous authorities, that a contract similar to 
the one here involved constituted a conspiracy to defraud the United States.__ 
of the title to its coal land, and any act in furtherance of such conspiracy would » 
constitute a criminal ry gaa and.a crime within the meaning of U. S. 
Revised Statutes, Sec. 5440... .°. An agreement to acquire title to coal 
lands of the United States indirectly when it can not be acquired directly - 
. constitutes an attempted fraud, and if the apparent title © is so procera it | 
- constitutes fraud. Sa. 


The construction of the coal-land. laws by the Department harmon- 
izes with the views of the courts. In Adolph Peterson e¢ al. (6 
L. D., 371) the Department held that: the procurement of qualified 
parties to make coal entries for the benefit of an association renders 
such entries invalid, saying at page 373: 


The entrymen were employees of. the. company in its 1 mines or on its works 
and were specially: employed by it to make these entries for its benefit, which 
they did without any expenditure on their part, the money for the lands Rae 
actually paid by the company. 

If this could be done for one or two entries it could be done for any number. 
The recognition of such a practice would enable one person or corporation oper- 
ating through nominal entrymen, who are in fact mere agents, to do what their 
principals can not legally do, to acquire under sanction of the land department 
an unlimited quantity of coal lands, or a. quantity limited | only . by the extent 
of the coal field or by the means or desires of the r person or pomeees for whose 
benefit they are to be made, — 

But the land department can dispose of the Government coal lands: only in 
accordance with the law, and that as to the real. point involved in this case is 
very specific. It provides that but one entry shall be made by one person or 
association: of persons (section 2350 R. S.), and that such entry, when made 
under section 2347 of the Revised Statutes, shall be limited to-one hundred and 
sixty acres. by one individual person, or three hundred and twenty acr es by an 
association of persons severally qualified. : | 
- In the light of these provisions and limitations of the law and of the facts : 
in this case, I am unable to conclude that the entries made in the names of 
Peterson and: Carlson ean. be recognized as legal or. valid. To concede that they — 
are would be to allow that to be done by indirection which can not be done 


- directly. In other words, it would be to allow a corporation to acquire by pur- 


chase through agents, acting for the time being in their own names confessedly - 
as agents, that which it can not acquire by direct entry in its own name. This 
would be to encourage monopoly, while. the manifest purpose of the law is to 
eee monn si 


br 


\ 
‘ 
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Northern Pacific Coal Canpany (7 L. D., 422) olds that an entry 
miade under section 2347 of the Revised Statutes for the use and bene- 
fit of another is illegal. “At page 423 Acting Sriney Hawkins 
sald : | 


‘Under the admitted facts. of this ease, Dixon was but the oominal “entrymas, 
the conduit through which the title was to pass to the appellant, by whom the 
entry was in fact made. If this could be done ‘for one entry it could be done 
for any number, and the recognition of such a practice, would be to allow | 
that to be done indirectly which the law forbids to be done directly— 


and reaffirms the rule laid down in the Peterson.case. 
Brennan v. Hume (10 L. D., 160) held that a coal entry must ‘be 
made in good faith and not for the. benefit of another. | 
In McGillicuddy eé al. v. Tompkins e¢ al. (14 L. D., 633) _ the 
Department considered. the case of an application to. pnechee made 


‘in the interest of an undisclosed principal disqualified by reason of _ 


having. himself made entry, and held that. such an App canon could © 


not be allowed. 
In Elwood RK. Stafford et al. (21 io D. , 800) it was again held that 


-a coal-land entry not made for the: use andl penelit of the entryman 


is illegal. . 
In Jessie E. Oviatt et ie (35 L. D. | 235), the second paragraph of 
the syllabus reads: 7 | ee 


in connection with each coal-land entry the entryman must show,: ander oath, 


~ that the entry is made in good faith in his own and individual] interest, and _ 
not in the interest, directly or indirectly, in whole or in DANE of any: other 


person. or persons whomsoever. 
At page 287 the Department. said: 


‘It is, however, apparent. that:in such. cases as the presents as well as in all ' 
athens, whether. of so-called private entries. exclusively. under ‘section 2847, 


Revised Statutes, or: entries made in the exercise-of preference rights, a fur- — 


ther showing by .each: individual entryman or association, that the entry is . 
made in his or their own exclusive behalf, is necessary in order that: the law 


may be properly administered.’ Otherwise, nominal] entrymen, with money fur- 


nished by disqualified persons or associations, might purchise outright large | 
bodies of vacant coal lands for and on behalf of such persons or: associations, 
and thus accomplish: by indirection that which can not be done directly. 
The provisions of the coal-land laws fully warrant the requirement in all 
cases that in entries thereunder the entryman shall show under oath that the 
entry is made in good faith in his own and individual interest; and not in the 
interest, directly or inaizectiy, in whole or in aul of any other person. Or per- 


sons whomsoever. 


- The appellants’ argument i is Gaaed: upon the assumption that the 
sole disqualification is contained in section 2350 and entirely over- 
looks the limitation upon the area which may be acquired contained - 
in section 2347. This view would permit an individual.or association 
of individuals. to acquire an unlimited area of coal lands through 
entries made in their interest by qualified entrymen by the simple © 
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device of refraining from making an entry. themselves. Such a 
result is prohibited by section 2347 and ‘also is contrary to the views 

both of the courts and the Department. That part of the appellants’ 
second contention must accordingly be overruled. 

Referring to the remaining portion of the defendants’ eas con-° 
tention, viz., that the entries could: not have been made in the interest 
of the Northwestern Coal Company or the Owl Creek Coal Company, 
- for the reason that neither of these corporations were in existence at 
the time, while possibly this portion of the charge could have been 
stated with greater clearness and accuracy, still taken in connection 
with the remainder, the whole was sufficiently clear to advise the 
claimants of the allegations they were called upon to meet. As-to this ° 
feature, the case of Salina Stock Company v. United States (85 Fed. 
Rep., 389) is instructive. There.a bill to set aside patent issued upon 
desert entries charged in brief that the defendants Nellie and Edward. 
A. Frank and the Salina Stock Company conspired to defraud the 
United States; that the entries were made in the interest of and for | 
the benefit of the Salina Stock Company, and that in collusion with 
the Stock Company fraudulent proofs were made. It appears that 
the Stock Company as a corporation was not in existence at the time 
of the initial desert-land application, but was at the time of proof. and © 
final payment. It was urged that. the bill charged a conspiracy with 
the Salina Stock Company, when in fact that corporation was not 
_ organized until after the initiative application for’ the land. The 
court, however, disposed: of this argument at page 842: 

But -there is evidence. in the record: that shows that this company ; ‘in. effect 
existed as a voluntary association prior -to the -application. It was composed 
of the same interested parties :who constituted: the- stockholders:and directors of 
the incorporated concern. As the same association of ,parties -that Inaugurated | 

the scheme carried it into the corporation and received the full benefit, and :the 
corporation adopted it and reaped the fruits of the fraud, it was admissible :to . 


‘plead the facts according to their sega effect and to -pr ove yo ‘aS Was done in 
this case. : : | 


- The above also disposes i in a reat measure of the appellants’ third . 
on i. The Commissioner’ S findings were summarized at the — 
conclusion of his opinion as follows: === | 


It is held that not one of the parties to Entries Nos. 18 to 49, inclusive, made © 
--appliention ‘in ‘his: own interest, or for ‘his own ‘benefit. . The great majority of. 
the applicants did not understand the nature of the transaction, and signed their 
. hames at-the request of, and as 4 favor ‘to, one of the ‘several active participants 
‘in this scheme. iIf- they did not enter into any specific contract or agreement to — 
_ convey the lands after entry, they had no intent or purpose to make lawful ‘pur- 
‘chases of these lands. Many of them did not even know that they were signing 
coal applications. The reason that they were not called upon in advance of 


_ making the applications to convey the lands was because it was never. intended : 


-by- those - ‘directing: this matter that such’ applicants should know they had any 
rights to convey. Accepting the testimony of the several applicants themselves, 
(55736"—vor. 411220 
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even those who consciously made application had nothing to do with the selec- 
tion of the land embraced in their entries. The plan was devised by . Alfred 
Sully, and was carried out under his directions, and the members of his family 
who participated therein had no independent intention of purchasing these lands. 
They. obeyed his will and acted throughout in his interests. 

This is a clear finding that the entrymen did not make their entries 
for their own use and benefit, and, taken in connection with the entire 
decision, shows that the Commissioner was of the opinion that the 
entrymen acted as mere automatons without any interest in their 
entries, and were controlled by the agents and representatives of | 
Alfred Sully, who was the directing factor in the formation of the 
two corporations and whose plan it was to secure title to the lands se 
these means. 7 = 3 

The Department 1 is of the opinion that there is no material vari-_ 
ance between the charges and the Commissioner’s findings. | 
-. Upon the merits the decision of the Commissioner, affirming the © 
recommendation of the local officers as to the Owl Credk and North- 
western entries is correct and must be affirmed. It also appears that 
the testimony in the present case was reviewed -by Justice Van De- 
vanter, then a circuit judge, in the case of United States #. Owl. 
Creek Coal Company, in the form of an oral opinion rendered at a 
hearing upon an application for injunction to restrain that company 
from mining coal on certain tracts here involved. The’ opinion as 
appearing in this record is as follows: 

The persons who made these entries are not ones to whom Mr. Alfred Sully 
directly made any suggestions. They are persons who were solicited by Rufus 
J. Ireland and by Mrs. Myton to make entries. The evidence goes far to show 
that these persons made the entries merely because they were so solicited ; that 
they hardly read the applications therefor and but illy understood them; that 
there was at the time no arrangement respecting the purchase price, and that 
their motive in making the applications was that of doing a favor for Mr. — 
Ireland and Mrs. Myton, - (one or the other). Mrs. Myton advanced all monies 
used. in obtaining these entries. When the entries were made the Receiver’s 
receipt and Register’s patent certificates were not delivered to the entrymen. 
_ They did not know where the purchase price came from and apparently they did 
not care. They did not expect to be called upon to repay it. Subsequently, 
and within a short time, a corporation was formed for the purpose of taking. 
over these lands. The entrymen were not consulted about this, and after it 
_was done they were requested by Mr. Ireland and Mrs. Myton to make con- 
veyances to the corporation and did so without questioning the right of Mr. 


. Ireland and Mrs. Myton to make. the request. They were then given three _ 
certificates of stock in the company, and a very dubious sort of an explanation | 


is given as to why the stock was given to.them, They were not participants. 
in any arrangement for the issuance of stock, but merely assented to it as 
one would assent to anything in which he had no real voice. Two of the stock 
certificates were transferred by each of them to Mr. Ireland and Mrs. Myton. 
None of them exercised at any time any sort of active ownership over their 
entries, Save as. they made deeds to the Owl Creek Company. None of them 
made any inquiries about the land and all the way through they manifested 
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that sort of indifference - 6 the fvanancdon which would be shown: by one 
who was not a real participant for his own benefit. They did not give notes — 
for the purchase price, did not promise to repay it, and never did repay it. All 
that occurred in that regard was that the corporation, after getting the lands,. 
gave its notes to Mrs. Myton. for. the amount expended by her. The corpora- 
tion was created and brought into being by Mr. Ireland and Mrs. Myton, not 
by the entrymen. .The latter. have made various statements about the trans- 
action. In their direct exainination, in so far as they were examined, they 
 gaid that they made the entries for the accommodation of Mr. Ireland and Mrs.. 
. Myton; that they did not know anything about the purchase price; and that the 
stock came to them as a surprise, as an unexpected gift. On cross-examina- 
tion they answered that they made no agreement and had no under standing 
that they would convey the entries, after the same should be perfected. . 
- Thus part of their ‘testimony is inconsistent. with the remainder. But. this. 
inconsistency ‘does not wholly destroy their testimony. - We have the unquali- 
fied admission’ that none of them was looking out for coal entries at all, and 
that none of them made any inquiries about the matter at any time, but 
signed whatever papers were placed before them and acted throughout in the 
~ game way that people would who were not beneficiaries and were incurring 
no responsibility at all. Then we have the circumstance that Mr. Ireland and. 
Mrs. Myton would hardly have done what was done out of mere kindly interest 
‘in persons with whom they had no family ties and no such relations as natu- 
rally would cause them to proceed as they did. We therefore must look for 
some other motive and my view is that the evidence reasonably will. support 
a finding that Mr. Ireland and Mrs. Myton were to be the beneficiaries of these 
entries. Maybe the particular manner in which they were to become the bene- 
ficiaries, whether through the instrumentality of a corporation and convey- 
ances to it, was not specified, but the manner and means were to be such as 
Mr. Ireland and Mrs. Myton should name. In my view there is ample evidence 
upon which the Land Office reasonably and impartially can find that the entire 
lot of entries that were conveyed to the Owl Creek Coal Company were made 
by the entrymen, not for their benefit, put in pursuance of a mutual. under- 
‘ standing, constituting a moral obligation, that the entries should inure to the 
benefit of Mr. Ireland and Mrs. Myton and should be conveyed to them or some 
corporation. of their nomination. The number of entries falling within this 
arrangement were greatly in excess, in point of acreage, of what, directly and 


_ lawfully could be entered by Mr. Ireland and Mrs. Myton or by any associa= 


tion in which they were members; and this being true, the arrangement’ coud 
not. withstand the test pees by the statute. 


* ot Cs ok 4 oe * 

I base my conclusion upon what the entrymen and other witnesses have said 
when testifying in the contest proceedings in the Land Office when they were 
| attended by counsel who could by cross-examination help them to be accurate, © 
if they spoke inaccurately, and could call out from-them the entire situation, if 
only part of it would give a false color; and then Ir contrast their testimony 
with other indisputable facts and judge of the whole in the light of the common 
‘experience of men. . 

ko. . eee * * : ae * om 

The evidence relating to the North Western Coal Company entries is in many 
respects strikingly like that relating to the Owl Creek Coal Company, save that 
these North Western Coal Company entries were solicited by Geor ge W. Dally 
- and were apparently made under an arrangement whereby mney would inure 
largely to mig benefit. | 
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The Commietonen and the register and receiver ee reviewed ine: 
evidence at even greater length, and the facts are stated by them én 
extenso. The Department accordingly feels | that no further recapitu- 
lation of them need be made. | 
In entry No. 37, William H. Handy and Alfred B. Carhart, there 

are some facts present, which differentiate.it in some degree from the 
remainder of the so-called Northwestern entries. Carhart never con- 
veyed to the Northwestern Coal Company. He was also apparently 
aware of the price necessary to be paid to the Government and that 
the money had been forwarded by his aunt, Mrs. Myton. Shortly 
after entry he gave Mrs. Myton his note for the purchase price, and 
in June, 1907, conveyed his interest to his mother. His mother paid 
him by check therefor, and he in turn paid Mrs. Myton in full, copies 
of the above instruments being contained in the record. However, he | 
aparently entered into an association to purchase 315 acres of land 
with an individual who was entirely unknown to him, at the insti- 
~ gation and suggestion of Dally. His testimony is not altogether 
-. frank, and the Department is of the opinion that Carhart’s entry was 
made in accordance with the general scheme and not for his own use 
and benefit. : 
- Taking up the individual entries, the SDepaceniant is of the opinion 
that the Commissioner’s decision is clearly correct, and should be 
affirmed. The Commissioner’ S findings as ‘to these i is summarized | by 
him as follows: | | 7 

‘Those -who did :not. convey their pr enerey to either. of the ssiporatious: named, 
occupied .positions scarcely more favorable than those who did. Wilberforce 
Sully was a conscious agent in the part that he performed in this fraudulent 
gcheme. Ireland was an active participant in this conspiracy to deprive the - 
Government of its valuable coal lands contrary :to law. Mrs. Stone and -her. 
infirm husband acted throughout upon -the initiative-of Mrs. Myton or -Dally. . 
Mrs. Carhart not only followed implicitly the directions - given her by Alfred 
Sully, her -brother, and Mrs. Myton, her sister, but she, herself, participated -by » 
dragging into the scheme Mrs. Wood and ‘Miss Wood. There.is nothing to indi- 

eate that Walker’s connection with this -matter was clean. He had -been a 
former employe of Sully, helped to organize the. Northwestern Coal Company, 
and was its first President, although he refused to convey his own lands to it. 
‘Miss Inslee was a relative of George W. Dally and her associate, Mrs. Clifford, 
was a former housekeeper of Alfred Sully. Mrs. Clifford could not be found, 
and was not produced at the trial, while Miss Insiee was excused from attend- 
ance on account of ill health. 

Mrs. Wood states that she signed the application because Mrs. Carhart re | 
quested her to, and that she felt that it was a. disgrace to have her name on 
the paper. : 

‘Dally and Cottle, the parties to the entry directly under consideration, ‘were | 
flagrantly, if not criminally, parties to the fraud. 

Dally was the acting and willing agent of Alfred. Sully in procuring the 
. signatures of the various dummy applicants, while Cottle evidently disposed of 

‘his interests to Alfred Sully before making entry. But whether the sale was 
_ made before or after entry is immaterial, Cottle performed the development 
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~ work on the various claims, and was: paid therefor by. money: furnished by. = 
| Alfred Sully, through Gebo. He permitted Dally to enter with him in associ-_ 
ation and thiis secure a half interest in the mine then in oper ation, and. one 
week after making entry, deeded - his ‘interest in the land entered to Alfred. 
Sully. | 


There are some distinguishing ne in cae ae entry af 
No. 24, Mrs. Clara H. Carhart and Elsie C. Carhart (now Smith), - 
No. 19, Grace M. Ireland and Rufus J. Ireland, and: No. 20, Wilber- 
force Sully and Adelaide A. Sully. These entrymen were relatives. 
of Alfred Sully and Mrs. Myton and all gave their written. or oral 
obligations to repay the amount advanced. All were financially able - 


to repay and all did later repay out of their own fund. However, wa 


the Department is of the opinion that these entries were made in, | 
pursuance of the general scheme and that the parties were partici- — 
pants in the attempted fraud and that as to them also the Commis- . 

sioner’s decision must he affirmed. | 


Memorandum decisions in harmony. herewith will be rendered and 


filed in each. entry, the. Commissioner’s decision as to entry No. 18, 
oo WwW. Dally and Hen das being hereby affirmed. — 


GEORGE W. DALLY ET AL. 
“Motion Se ceniay: of departmental decision of January 3, 


1912, 41 L. D., 295, denied. by: First. Assistant Searetary. Adams, 
November 21, 1912, 


CONRAD WILLIAM BOESCHEN. | 
: Decided June 65, 1912. 


Sruerz INDIAN: Lanps—Acr. OF Marcu. 4, 1911—Rustence, : 
The act of March 4, . 1911, providing: ‘for the. issuance of patent upon, home- 
stead entries within the former Siletz Indian. reservation. where the entry- 
~ man had built a. house on the land. and actually entered. into: occupation. — 
thereof: and cultivated. a portion of the land: for the period required. by. — 
law, is'a remedial. act intended. to. relieve bona jide claimants from. the 
rigid requirement of actual residence for the period. of three years. con: 
tained in the act of August, 15, 1894, but does not wholly dispense: with 
residence; and one. claiming the benefit of the act of 1911 must show. 
efforts to. comply with the provisions of the act of 1894, respecting. resi- 
dence and cultivation, epagen ene bona fide. intent to make it his home and 

. develop it as a farm. 


Apames, First Assistant Boorse: 
Conrad William Boeschen appealed from decision, of the Com- | 
missioner of the General Land Office of August 31, 1911, denying 
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his application to reinstate his homestead entry for S. 4 of S. 4 
Sec. 10, T. 10 S., R. 11 W., W. M., Portland, Oregon. © 4 
The land is within the former Siletz Indian Reservation. Boe- 
‘schen made entry March 92, 1904, on which he offered final proof: 
_ November 22, 1904, claiming that he established residence in 1900. 
‘Final certificate was withheld for: investigation. January 26, 1907, _ 
Ezra 8. Booth filed contest alleging failure to establish residence and | 
noncultivation. The contest was allowed October 2, 1907;. hearing 
was had at the local office December 30, at’ which both parties ap-: 
peared with counsel, and testimony was taken. The local office 
found for contestant and recommended cancellation of the entry. 
The decision, after successive appeals, was affirmed by the Depart-_ 
ment May 22 and motion for review denied September 3, 1909, and 
the entry was canceled as result of the contest March 11, 1910. Con- 
testant made no entry, as the land had in meantime been. withdrawn 
for classification. Contestant’s application for entry under his suc- | 
cessful contest was denied and the case finally closed, April 25, 1911. 

March 27, 1911, Boeschen’s counsel applied for reinetatement of 
his entry under act of March 4, 1911 (36 Stat., 1856). "This ap- 
plication was denied by the Commissioner, and the pending apps 
is from that decision. 

The act referred to provides: 


Phat all pending homestead entries. heretofore made Seittits the former 
Siletz Indian Reservation in Oregon upon which proofs were made prior to 
December thirty-first, nineteen hundred and Six, ghall be passed: to patent in 
all cases where it shall appear to the satisfaction of the Secretary of. the 
_ Interior that the entry was made for the exclusive use and benefit of the 
entryman, and that the entryman built a house. on the land entered and 
otherwise improved the same, and actually entered into the occupation thereof 
‘and cultivated a portion of said land for the period required by law, and that 
no part of the land entered has been sold or conveyed, or contracted to be_ 
gold or conveyed by the entryman, and where no contest or other adverse | 
proceeding was commenced against the entry and notice thereof served » ‘upon |. 
the entryman prior to the date of submission of proof thereon, or within two 
years thereafter, and where any such entry has heretofore been canceled the 
same may be reinstated upon application filed within six months. from the 
passage of this act where at the date of the filing of such application for - 
reinstatement no other entry is of record covering such land: Provided, That 
nothing herein contained shall prevent or forestall any adverse proceedings 
against any entry upon any charge of fraud: And provided further, That any 
entryman who may make application for patent under the provisions of this 
act shall, as an additional condition precedent to the issuance of such patent, 
_ ‘be required to pay to the United States the sum of two dollars and fifty cents 
per acre for the land so applied for; and the Secretary of the Interior is | 
hereby authorized to: issue such regulations as may be necessary for Carrying 


this act into effect. 


This act requires as sondition to reinstatement of ‘the entry: a 
That it was made for the entryman’ s sole benefit; (2) that he build 
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and occupy a house on the land, and pnaew ee improve aes (3) culti- 
vate a part of the land for the period required by law (three years) 3 
(4) that no part of the land -has been sold, conveyed, or contracted 
_ to ‘be: (5) that no contest or adverse Srecee dine was commenced _ 
against the entry, and notice served upon the entryman prior to sub- 
mission of final proof or within two years thereafter. In the present: 
case the first, fourth, and fifth conditions sufficiently appear. The 
question presented. is: Whether the second and third conditions to 
reinstatement were performed or existed in the case. Before pro- 
ceeding to consideration of this question, it is proper to note that this. 
is clearly a remedial act and is to be administered for relief of entry- 
men who performed the acts required, and every reasonable intend- 
ment should be indulged to advance and effectuate the remedy. Con-_ 
gress had made the Siletz lands subject to homestead entry only. - 
They were heavily timbered and a homestead entryman was -con- 
fronted by great: difficulty. This the act, in effect, recognizes, and 
permits a cash entry at two dollars and fifty cents per acre in any 
case where the entryman can show that he has made an honest effort 
in good faith to take the land as a homestead and develop it as a 
farm:*, However, under the most liberal interpretation of the law, it 
is. impossible to find in favor of Boeschen. The evidence in brief is 
as follows: : 

-Boeschen’s. application is s cusporied by the atedavite of himself. 
and corroborating witnesses—Crosno and Arthur C. Boeschen, son— 
of the entryman—making separate affidavits. As to residence and. 
cultivation, Crosno, in substance, Says: 

AS far as I know Mr. Boeschen planted various crops of regia penne 
- earrots, peas, and hay each year during 1901-2-3-4, ‘but on account of the ex-_ 
treme height of the trees around his clearing some years the potatoe crop would 
be light or the beans would not grow strong for lack of sunlight; his first: house, 
10 by 12 feet, was built in 1900 and the second, 12 by 20 feet, in 1904; about a - 
quarter acre was cleared each year until one and one-quarter acres. were ~ 
cleared and fenced; he planted an orchard of perhaps a dozen strong growing © 


young apple trees that were in good condition and vigorous growth in fall of 
1904; in September 1908 to March 1904 he was dangerously ill with typhoid. 


fever and not able to live on his homestead. When he submitted final proof _ 


the cleared part of his claim was in a clean state of clearing and cultivation, | 
with growing crops and healthy young orchard; he had a good roomy, com- 
fortable house, with windows, doors, cooking and heating stove, bedstead, 
chairs, table, bedding, and a full stock of provisions of all kinds. © 


The affidavits of Boeschen and his ‘son are substantially alike, and 
to the effect that: : 


He. eee | into’ actual occupation of the land July, 1900, and immediately ° 
built a house, 12 by 20 feet, furnished with a stove, bedstead, plenty of bedding, 
three chairs, table, cooking utensils, and a-good supply of provisions and food 
which were kept there until his final proof... He cleared a quarter acre in 1901; 
in 1902 planted. it to potatoes, garden and field vegetables, and grass, and har- 
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vested the crop,. In 1902 he cleared another quarter acre;.in 1903 planted three- 
fourths of an acre to potatoes, onions, carrots, and other garden vegetables and. 
hay, and raised a substantial crop; planted: twelve fruit trees in 1908, cleared — 
a quarter of an acre more; in 1904 planted the acre to hay, potatoes, onions, | 
carrots, and a large patch of beans, and various other: garden and field: vege- _ 
tables; harvested and consumed the crop. Each of ‘the three crops was culti- 
- vated carefully. and an acre was substantially fenced. In 1900 he was present — 
on the land ten days, returned in October, was present ten days, and after 
that returned to. the claim every two or three months, not being absent more 
than about three months, and each time stayed a week or ten days. From — 
October, 1900, he was absent six months while ill of typhoid fever, then returned | 
to remain ten days, and thereafter returned every two or three months, not 
being absent more than three months at one time, and remaining a week or 
ten days each time until final proof November, 1904.. : 


| These affidavits are noticeably vague and indeanite as to the quan- 
tity of crops and the result of his planting and. cultivation. This, 
however, is not the only evidence in the record which needs” to be — 
Mecas dered! 3 i 
In. Booth’s contest. four witnesses: testified: on behalf of een: | 
E. J. Smith first saw the land in 1899, before Boeschen’s settlement, 
and: from time of Boeschen’s settlement passed by it frequently once 
or twice a. month; saw Boeschen’s first: cabin soon after it. was built - 
and during.the whole period of Boeschen’s claimed settlement never 
saw him there. The cabin was too low for a man of Smith’s height, 
five and a half feet, to stand erect in. Smith several times:saw signs - 
that some one had been there, but the: place did not appear to: be a 
habitation. - In 1904, before final proof, an addition was built to 
Boeschen’s second bi constructed of shakes, but never had a door 
or window, so far as Smith ever saw. There was a sheet-iron stove - 
in. the shake cabin, with two joints. of stove-pipe, but no. pipe- -hole 
in the. roof, showing that the stove was never set up. The only signs: 
of cultivation that Smith ever saw was a piece of ground, variously 
estimated: at four to ten feet, by § s1xX to ewe feet, In. size, that had 
been spaded up. | 
- Edward J. Marvin lived on the N.4 of the S. 4 of Sec. 11, his Taal 
cornering with Boeschen’s. This ee fae on his alae from 
early in. “1908 until September, 1906, with his wife and child. In- 
February, 1905, he stopped at Boeschen’s cabin over night. There 
had never been any fire in Boeschen’s stove, or a pipe in “the roof or _ 
side of his cabin. There. was no spaded or cultivated. ground on 
Boeschen’s claim, except the small piece mentioned. by Smith. 
Lewis Culbertson went to the Siletz in February, 1905, and took - 
up the 8. 4 of N. 4.0f Sec. 10, separated from Boeschen’s slat a quar- 
ter of a mile. He corroborates Marvin’ S testimony in every par- — 
ticular. . 
The two ase amentienede witnesses erat to the imniediate neighbor- 
hood i in the winter following the summer that Boeschen testifies he . 
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“cultivated. more than an acre of eee No orowing season haa’ in- 
-tervened between Boeschen’s supposed cultivation of more than an 
acre and: their becoming residents of the immediate neighborhood. 

It could not be that an acre of cultivated: land had in the meantime 
- grown up: to undergrowth and evidence of cultivation had been lost. - 
‘They saw no fences, except: a few scattered pickets driven into: the 
ground, not making an enclosure, but defined in the woods the outline 
of ground Boeschen claims to have cleared.: There is no evidence 
of deadening of timber. or of the cutting of any timber, except such _ 
as was necessary for the construction of Boeschen’s cabin.. Otherwise, 
the claim was in its native forest state, with slight clearing away of 
brush, among the trees. These witnesses. were cross-examined by 
counsel for Boeschen in an adversary proceeding, wherein the ex- | 
istence and good faith of his alleged improvements was the very _ 
matter in controversy. No question on cross-examination suggested 
that a real clearing. existed or any, deadening of trees:had been done. | 
‘The conclusion is irresistible that the testimony of these witnesses 
was true, and that no clearing in faet. was done, except slight cuWtns 
away of undergrowth or brush around the cabin. 

To fully understand this remedial-law it must be remembered that 
under act of August 15, 1894 (28 Stat., 323, 326); providing for dis- 
posal of lands in the Siletz Indian Reservation; a homestead. entry- 
man. was required to show, aS a prerequisite to patent, that he had 
established: and: maintained actual residence upon the: land for a 
period of three years. (Adams v. Coates, 38°. D., 179:) , It was 
to relieve bona fide claimants from rigid. construction of “ actual resi- 
dence” for a period of three years that the act under consideration 
was passed, but it did not wholly dispense with residence, as would 
seem to be contended. While it was thereby required merely that 
the entryman shall show he had“ actually entered into the occupa- _ 
tion: thereof and cultivated a portion of said: land for the period re- 
- quired by law,” it meant that he should show a substantial effort to — 
‘comply with: the purpose of the law of 1894, which clearly contem- 
plated use of the land’ as a: home and usual place of abodé. | oh 
_ The record here shows Boeschen’s “ house” was never put in shape 
_ for actual habitation, and leaves it at least doubtful whether he built 
what could: properly be ‘called’ a house; the alleged cultivation by 

spading a few feet in extent among growing trees, whose shade pre- 
cluded growth and maturity of any possible crop, was but a sham, ~ 

‘showing he did: not hope. or expect to obtain a product. of any kind, 
and his visits to: the land were so infrequent and his stays so brief 
as to exclude the idea of actual occupation of the land as a homie. 
It is true the ex parte affidavits furnished with Boeschen’s. present 
application for reinstatement are more favorable to him than the 
_ showing made in the contest proceedings, before referred to, where 
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‘witnesses were subjected to cross-examination; but the whole record 
fails to show that claimant “ built a house on the land entered and 
otherwise improved the same, and actually entered into the occupation . 
thereof and cultivated a portion of said land — the ‘period npaieee 
by law.” | 
. The decision appealed from 1 is therefore affirmed. 


5 
_! 


CONRAD WILLIAM BOESCHEN. 


Motion for rehearing of departmental decision of June 6, 1912, 
41 L. D., 309, denied by First Assistant Secretary Adams. October 
23, 1912. 


HOLMAN ET AL. v. STATE OF UTAH. 


Decided July 1, 1912. 


‘MINERAL LANDS—DEPOSITS OF CLAY AND LIMESTONE. 
The mere fact that land contains deposits of ordinary clay, or of limestone, 
is not in itself sufficient to bring it within the class of mineral lands and 
thereby exclude it from homestead or other agricultural entry, even, though 
some slight use may be made commercially of such deposits. There may, 
_ however, be deposits of clay or limestone of such exceptional nature as to 
warrant the classification of the lands containing them as mineral lands. 


“ADAMS, First Astistont Secretary: 

This is an appeal by A. Holman e¢ al. from the decision of the 
Commissioner of the Genera] Land Office of April 6, 1911, affirming 
the recommendation of the register and receiver and distticsing their | 
' protest against indemnity school land selections, Nos. 1485-6—7-8-9 
and 1468, filed February 15 and March 12, 1907, by the State of Utah 
at Salt Lake, Utah, except as to the SW. 4 NW. 4, Sec. 9, T.55S., - 
 R2E,S.L. M. The protest charged, aS sated fs ‘the notice of 
- hearing Jistied by the ares and receiver, that the following tracts, 

the SW. 4 NE. 4, NW. 4, E. 4 SW. 4, W. 4 SE. 4, Sec. 5, NE. 4 and 
E. 4 SE. 4, Sec. 8, S. 4 ae 4 and SW. 4, Sec. 9, T. 5 G. R.2E., 
contained— A afe2 | | . 
- yaluable deposits of fire clay, gold, silver and copper and are more valuable 
for mineral than for agricultural purposes; that mining claims have been lo- . 
eated thereon and mineral mined therefrom and sold at a profit; that on the 
lime-kiln claim $500 has been expended in development work and that lime in 
paying quantities has been manufactured and sold therefrom; that on the Tun- 
nel lode $800 has been expended, that a tunnel some 300 feet in dength has been 
run, 20 feet of which isina valuable deposit of fire clay. 


~ 
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At the hearing, the NW. 4, Sec. 5, was excluded from the protest. 
The register and receiver sours that the protest had not been sus- 
tained, except as to the SW. } NW. 4, Sec. 9, », which contained a — 


_ quarry of limestone and a lirekila. 


' The State of Utah has not appealed from either of the decisions 
below. After careful consideration of the entire record, the Depart- 
- ment finds that the allegations of the protest have not beat sustained — 
as to the subdivisions now under consideration by virtue of the ap- 
peal. 
It is not the understanding of the Department that Giese has. 


intended that lands shall be withdrawn or reserved from general 


disposition, or that title thereto may be acquired under the mining 
laws, merely because of the occurrence of clay or limestone in ae 

land, even though some use may be made commercially of such ma- 
| terials, ‘There are vast deposits of each of these materials underlying 
great portions of the arable land of this country. It might pay to 
use any particular portion of these deposits on account of a tempo- 
rary local demand for lime or for brick. If, on account of such use 
or possibilities of use, lands containing them are to be classified as 
mineral, a very large portion of the public domain would, on. this 
account, be excluded from homestead and other agricultural entry. 
It is ans to say that every kind. of material found in land in its 
natural state may under some circumstances be put to non-agricul- | 
tural uses. Local demand for building of levees or railroad embank- 
ments, filling up low places and the like, may make any particular 
land more valuable for the time on account of the material it con- 
tains than on account of its agricultural possibilities, but it is clear 
that such considerations can not be given weight in determining what 
lands are reserved for special disposition because mineral in charac- 
ter. In one sense, all land except portions of the top soil is mineral. 
The term, however, in the public-land laws is properly. confined to 
land containing materials such as metals, metalliferous ores, phos- . 
phates, nitrates, oils, etc., of nnusual or execpnonil value as com-— 
pared with the great mass of the earth’s substance. It is not. intended 
_ hereby to rule that there may not be deposits of clay and limestone © 
of such exceptional nature as to warrant entry of the lands contain- 
ing such deposits under the mining laws. 

= wae this. modification, the decision appealed from 1 is affirmed. 


——— eee 


HOLMAN ET AL, v. STATE OF UTAH. 


“Metion for rehearing of departmental decision of July £5, 1919, | 
41 L. D., 314, denied by First Assistant Secretary ps October 
19, 1912. 
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CATE Vv. NORTHERN: PACIFIC RY. CO. 


Decided August oe 1912. 


ENLARGED HOMESTEAD QUALIFICATIONS. | 

.. The holding of 160- acres: by ‘desert-land entry ages: not: disquality an. applicant 

’ under the enlarged homestead. act from. making. entry: under that. act for the 

full amount of 320 acres. 
ALIEN SETTLER—DECLSBATION OF INTENTION. 

- Where an alien settler declared his intention to become a citizen of the United 
States on the same day he filed his application to make homestead entry ‘ 
for the land settled upon, the land department will: not inquire as to the 
particular hour of the day: such declaration ‘was made,. with a view to 

 -aseertaining whether it was. DEOE or subsequent to the hour of filing: of the 
application to enter, 

SETTLEMENT Upon. UNSURVEYED LAND. IN ‘Exonss oF 160 Acrns, , | 
a Prior to the act of August 9, 1912, a settlement right to unsurveyed lang 
- ‘eould: not attach: to: more than 160 acres; and’ one claiming a larger area 
by virtue of settlement. on unsurveyed. land- prior to that date will be.- 
required to eleet which part. not: exceeding 160. neres;.: he will retain: and: 
enter. 





| Apams, First Assistant Secretary: — : 

The Northern Pacific Railway. Company appealed: from. feeek: 
of the. Commissioner of the General: Land. Office of October 31, 1911, 
canceling its indemnity. selection for: N. 4 by ‘Sec. 9, T. 5. a 59 EB, 
M. M., Miles City, Montana. | | 
| Tie 8, 1909, the land was selected by. the railway. company,. on. 
which sete pine of survey: was filed. in the local office. The land was 
designated: under act.of. February 19,,1909 (35. Stat.,.639)., on. May. 1, 


1909. ‘September 4, 1909, Hosea: A. Cate. filed. a send homestead a 


application under act of February 8,.1908. (85. Stat.,.6), for the same 
land, with an aftidavit alleging settlement tlerson March, 28, 1909. 
September 7, 1909, the local office rejected. the application Dearie: 
Cate stated in his affidavit that he had. made:an.entry. May 31, 1906,. 
Miles City, Montana, for other land, which. he abandoned. February 
26, 1909, receiving no consideration therefor, and. relinquishing the 
ee which was not canceled for fraud. A second ground for 
re] jecting the application was that it conflicted. with: the railway com- 
pany’s selection. December 10, 1910, the Commissioner on Cate’s 
appeal reversed that action and ‘directed a. hearing between Cate and 
the railway company as to superiority of claim. March 14, 1911, 
‘hearing was had, the railway company being: represented by aitoraiey 
aud Cate appearing in person aided by counsel.. June 19, 1911, the 
iocal office found for Cate and recommended: allowance of his entry. | 
The Commissioner affirmed. that action. 

- The appeal here alleges error in finding that fis former entry was- 
relinquished without valuable consideration ; in finding that Cate was 
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a bona fide entryman. at. date of the railway company’s selection or a 
settler in good faith under the homestead laws; in holding that Cate 
- was qualified to make the OY, he having at the.time .a- 160- acre 


— desert-land entry. — | A. 


The first assignment challenges the adverse concurring. findings oe 
. the-local office and the Commissioner. On examination of the evi- 
dence, it appears ‘that the findings of fact:.are fully sustained ‘by -evi- 


_.dénce in the record. While the evidence is somewhat conflicting, the: 


weight of it is clearly with the settler. It was somewhat suspicious 


_. that just previous to his relinquishment Cate -sold a quarter section 


of land adjoining his former homestead :entry for ‘the price of $4200, 
and. soon after ‘mailed his relinquishment of his homestead.entry to. 
the local office; but the weight of evidence is, that the land sold for 
$4200 was considerably more valuable than the adjoining quarters in 
_ the same section which witnesses valued at $19.and.$21 p#r acre. The. 
land sold was more valuable -by fifty per cent in judgment of the 
‘agent who managed these sales. It was smooth, and all of it lay so 
that a reaper could .go over its-entire sutface, while the other land 
-was considerably broken and contained several buttes, making it less 
valuable for agricultural purposes. As to any understanding or 
agreement that Cate should relinquish his entry, there is but a single 
witness, Roscoe ‘Clark, then son-in-law of Dudley, the purchaser, but 
- who is now not so related, .and seemingly a hostile witness. His evi- 
dence is clearly egorboune by that of Daisy Clark, his former ‘wife, 
Dudley, the purchaser, .-and Walters, the real estate. agent who man- 
aged the transaction .of.selling the.deeded land. The fair conclusion | 
_ from the evidence is that Cate, seeing opportunity to obtain a better — 
claim on Jand .about.to become subject to.entry, preferred to. abandon 
his former one.and thereby i improve his condition. — 
The evidence clearly shows that ‘about March 28, 1909, Cie: set-_ | 
tled.on-the land here i in. controversy; built a house, 16 by 16, a barn,. 
16 by 24; broke forty acres, put it in crop and fenced it; due. a well, 
- fifty. feet deep. He-moved-onto the claim with his family April, 1909, 


but afterward moved to the desert-land claim of his wite, on Novem- ~ 
ber 10, 1909, where. she had a more commodious house. - ‘He has: not 


aaconed his claim on the land in controversy, though he has not — 
resided there continuously since. He disked and cropped the land 


four times and kept his fence in repair. When his original house was. 


_ removed in his:absence, :he built another. The failure to keep con-. 
tinuous residence on his claim is mitigated by the fact that an entry — 
was not allowed ‘him. To this time ‘he has been unable to obtain a 


*5 entry, and 4 in that-state of uncertainty -has not ventured ‘to build such 


a house as his wife deemed necessary for the comfort of the family. 
Nothing, however, tends to show that his original settlement and resi- 
dence was not bona fide. As it appears to have been a bona fide set- - 
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tlement claim; the land was not subject to the rally: companys | 
selection. 
— Cate’s qualification to make — is eaesooned on two grounds: | 
First, his holding of one hundred and sixty acres of land onder the 
7 deseri-land entry, and, second, a question of his citizenship. 


Construing the act of Febranry 19, 1909, supra, the Department | | 


by instructions of December 14, 1909 (38 L. D., 861), held: 


dif however, a person is a qualified entryman under the homestead laws of 
the United States, he may be allowed to enter 320 acres under this act, or such 
a less amount as when added to the lands previously entered, or held by him 
under the agricultural land laws shall not exceed in the aggregate 480 acres. 


Cate’s holding of one hundred and sixty acres by desert-land entry 
did not. disqualify him to make entry under the act of February 19, 
1909, for the full amount of three hundred and twenty acres. ‘He 
was a qualified homesteader, and the right was specifically enlarged | 
by the act from one hundred and sixty to three hundred and twenty - 
acres. 
. The second question of his qualification rests upon the fact that, 
being an alien, he did not declare his intention to become a citizen of 
the United States until the day of his homestead application. The 
_ railway company insists that inquiry should, be had as to the moment 
or hour of day when his intent was so declared. The Department 
sees no reason to grant such request or to hold that failure to obtain 


a filing of his declaration of his intent: until a later hour of the day 


than his homestead application, should. deprive a settler otherwise . 
qualified, who has pursued his purpose of acquiring a home on the 
public domain, from consummation of his desire. | 

The Department ‘notes that a settlement right to unsurveyed land 
could not attach to more than one hundred and sixty acres, until the 
act of August 9, 1912 (Public, 258). This point was not adverted to 
‘in your decision or in the appeal. Cate will therefore be required to 
elect promptly what part, not exceeding one hundred and sixty acres 
of his claim, he will retain and enter, and as to the residue, the rail- — 
way company’s selection will be allowed to stand. 

The decision appealed from is so modified. 


CATE v. N NORTHERN PACIFIC RY. co. 
Motion for rehearing of departmental decision of hase 20, 1912, 


41 L. D., 316, denied by First Assistant Secretary ca Novem- : 


ber 27, 1912, 
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JENNIE TSCHIRGI. 


Decided September 4, 1912. 


oo ane oF LANDS WITHDRAWN FoR COAL Gi daumiccion. 


Where a desert entry of more than 160 acres has heen allowed for lands with- a 


drawn for examination and classification with respect to coal value, .the 

entryman will be required, under the provisions of sections 1 and 2 of the 

act of June. 22, 1910, to amend his entry so as to reduce the area to 160 - 

acres and to show that the application is made in accordance with and | 
~ gubject to the provisions and reservations of that act. 


CoaL LANDS—REQUEST FOR RECLASSIFICATION—ACT OF JUNE 22, 1910.. 

The provision in section 3 of the act of June 22, 1910, according applicants for 
lands classified as coal an opportunity to disprove such classification. and 
secure a patent without reservation, applies only to lands which have been 
classified as coal, and can not be invoked by an applicant for lands which 
have been merely withdrawn with a view to classification. 


Apams, First Assistant Secretary: 


The land involved herein is the NE. 4. aa N. $ of SE. 4 1 of ans au ¢ 
T. 57 N., BR. 85 W., Buffalo, Wyoming, land district, aprapatins 
240 acres, and the case is before the Department upon the appeal of — 
Jennie Tschirgi from the decision of the Commissioner of General 
Land Office of August 14, 1911, allowing her thirty days within 
which to relinquish two eral sabdivisions of her desert land. entry, 
made for the above described land, December 5, 1910, so that the area 
thereof shall approximate 160 acres; and also requiring. her to — 
signify in writing her consent that her entry be amended and made 
subject to the provisions and reservations of the act Re June 22, 
1910 (86 Stat., 583). 

It appears that the described tracts were withdrawn for examina-_ 
tion and classification with pee to coal value by executive order | 
of October 12, 1910. 3 

With elaimant’s appeal from the Commissioner’s aan she has 
filed her affidavit, alleging that the land embraced in her entry is 
not subject to the act of June 22, 1910, for the reason that the same 
“is not chiefly valuable for coal now or at the time claimant filed 
upon the same; ” that if it has been classified as coal land, she appeals 
for reclassification and stands ready to prove that it is not chiefly 
valuable for coal, but for agricultural purposes, and. “asks a hear- 
ing upon that proposition and for a reclassification.” 

Tt is also alleged. in said affidavit that the land is of little valde 
without water, and that claimant has gone to great expense for the 
purpose of irrigating the same, under the desert land act, and has 
purchased an enlargement of a ditch for three feet of water’ per 
second of time, also three shares in a. tunnel, which will supply the 
land with water, and that she should not be required to relinquish 
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any of her said entry as she is entitled to the same without reference 
to said act of June 22, 1910. 

It is provided by section 1 of said act, that fect and re its 
passage, lands “-which have been withdrawn or classified as coal 
lands or are valuable for .coal ” ‘shall ‘be subject to entry under the 
homestead laws by actual settlers only, the desert land law, selection 
- under the Carey Act, and to withdrawal under the reclamation act. 
_ of June 17, 1902, “ with a reservation to the United States of the 
coal in such lands and of the right to prospect for, mine and remove 
the same. But no desert entry meee under the ‘provision. of this act 
shall contain more than 160 acres.” 

In section 2 of said act it is provided, that thereafter it must be 
stated in such application for entry, selection or notice of with- 
drawal, that “the same is made in accordance with and subject to 
the provisions and reservations of this act.” 

While it is provided in section 3.of said :act, “that nothing herein 
‘contained shall be held to deny or abridge the right to present and. 
_ have prompt consideration of applications :to locate, enter or select, 

under the land laws of the United States, lands which have been 
classified as coal lands, with a view of disproving such classification 
and securing a patent without reservation,” it will be noted :that this 
ease does not come within. said provision, as the land involved does 
not seem to have been. classified yet under the withdrawal. In view | 
of the situation disclosed :the entry must ‘be held to have been made 
under section 1 of said .act of: June 22, 1910, and is subject to :the 
provision that such entries shall not contain more than 160 acres, 
also to the requirement i in section two of said act as to the statement 
_to be made in the application. 
| prone? the -decision | appealed from i is edited 


ee 


J EFFERSON-MONTANA . COPPER MINES CO. 


Decided September 5, 1912, 


LODE MINING Grice prscovany: 

‘The requirement of section. 2390, Revised ‘ Statutes, that ‘there-must be:a: dis- . 
covery of a vein or lode of quartz or other rock in place, bearing igold.or . 
other valuable deposits, to support a lode mining location, is mandatory 
and call not be waived by the Department. | 


. ELEMENTS NECESSARY TO CONSTITUTE DISCOVERY OF A Lope, 

‘To constitute a valid discovery upon a lode mining claim three elements are 
necessary: (1) There must be a vein or lode of: quartz or other rock in 
place; (2) the quartz or other. ‘rock in place must carry gold or some 
other valuable mineral deposit; and (3) the two preceding elements. when 
taken together, must be such as to warrant a-prudent man in the expendi- 
ture of his time and money in the effort to develop a valuable mine, 
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Avams, First Assistant Secretary. 

May 15, 1907, the Jefferson-Montana Copper Mines inna filed 
-toineral application for patent (serial 01204) at Helena, Montana, 
_ for the Vorce, Crobaugh, Loren, Potter, Bayliss, Tarbell, Bauder, 
| Stockwell, Sanford Skeels, Fraction and Divide Nos. 1, 9, 3 and 4 
lode mining sinus: surveys Nos.. 8264 to 8277, ingles. and No. | 
8279. Receiver’s receipt: was issued September 23, 1907, but final cer- 
tificate was withheld, due to a protest by a field officer of the General 
Land Office. Thereafter, a hearing was had upon the following 
charges, preferred by a field officer: ” ee 


_ (1). That the mineral claimants have discovered no veins or odes | in. any of 
the discovery shafts and cuts or at any other point on the Divide No. 1, Divide 
No. 2, Divide No. 3, Divide No. 4; Bayliss, Tarbell, Potter, and Bauder claims. 

(2). That the mineral claimants have not expended the required amount in 
developing and improving said Divide No. 1, Divide No. 2, Divide No. 3, Divide 
No. 4, Bayliss, ' Tarbell, Potter, and Bauder claims. 


After a hearing, the register and receiver found that the fist charge 
had been sustained, that, there being no valid discovery upon these — 
claims, the shaft upon. the Vorce claim could not be accredited as a 
common improvement to them, and that, therefore, the second charge 
had also been sustained. Upon appeal, the Commissioner, in his de- — 
cision of December 19, 1910, found that the first charge had been 
sustained and that the application must be rejected as to the Divide 
Nos. 1, 2, 8 and 4, the Bayliss, Bauder, Tarbell and Potter, without 
‘passing upon the cond charge. | 

Section 2320, Revised’ Statutes, provides: 


Mining claims upon veins or lodes of quartz or other rock in place bearing 
gold, silver, cinnabar, lead, tin, copper, or other valuable deposits, heretofore 
located, shall be governed as to length along the vein or lode by the customs, 
regulations, and laws in force at the date of their location. A mining claim 
located after the tenth day of May, eighteen hundred and seventy-two, whether 
located by one or more persons, may equal, but shall not exceed, one thousand 
five hundred feet in length along the vein or lode; but no location of a min- 
ing claim shall be made until the discoy ery of the vein or lode within the limits 
of the claim located. / 

‘The mining laws were passed for the development of the mineral 
resources in the public domain of the United States and should there- 
fore receive a liberal interpretation. Under the above section, how- 
ever, the requirement of a discovery of a vein or lode “ of quartz or. 
other rock in place bearing gold . . . . or other valuable de- 
posits ” is mandatory and can not be waived by the Department, no 
matter how desirable such a waiver might be in order to meet the 
peculiar conditions existing in some mining district. The dificulty 
arises chiefly in the application of the law and in solving the ques- 
tion of what constitutes such a vein or lode. This question has been 
often considered, both by the courts and the Department, the deci- 
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sions being too numerous for a reference to all. The Department 
will refer to but a few which, in its judgment, cast the most hight é 


upon the question as presented in this particular case. 
In the case of Castle v. Womble (19 L. D. EBD)» the a ? 
laid down the following general rule: : 


A mineral discovery, sufficient to warrant the location ae a mining claim, 
may be regarded as proven, where mineral is found, and the evidence shows 
that a person of ordinary prudence would be justified in the further expendi- 
ture of his labor and means, with a reasonable DEOSHECE of success in Gevclorine 
a. valuable mine, 


In Book v. Justice Mining ere (58 Fed. Rep., omen J udge 
Hawley interpreted the statute as follows: #2 


The statute was intended to apply to any kind of a vein or lode of ins 
or other rock in place, hearing mineral, in whatever kind, character, or forma-- 
tion the mineral might be found. ‘The statutes should be so construed as to 
protect locators of mining claims who have discovered rock in place, bearing 
any. of the precious metals named therein in sufficient quantity to induce them 
to expend their time and money in prospecting and developing the ground 
located. When the locator finds-the rock in place, containing mineral, he has 
made a discovery, within the meaning of the statute, whether the rock or earth 
is rich or poor, whether is'assays high or low. It is.the finding of the mineral, 
in the rock in place, as distinguished from float rock, that constitutes the 
discovery, and warrants a location of a mining claim to be made. - 


_ In Shoshone Mining Company v. Rutter e¢ al. (87 Fed. Rep., 801), | 
the Ninth Circuit Court. of Appeals considered the following state 


of facts at page 807: 


The discovery was made in running a tunnel, where small seams of iron 
oxide, quartz, and small quantities of carbonate of lead were found, two or 
three inches wide. These indications were of such character as miners in 
that district would follow in the expectation of finding ore, and such as would 
justify miners in working a claim for that purpose. The rock in these seams 
- was different from the country rock, and was of such character as is designated 
'. py the witnesses, who were practical miners, “as a vein containing rock in 
-place; bearing minerals.” These facts show that the location was made in 
good faith, and ‘not “simply upon a conjectural or imaginary existence of a 
vein or lode,” which can not be permitted. .. . The seams, containing mineral- 
pearing earth and rock, which were discovered before the location was made, 
were similar in their character to the seams or veins of mineral matter that 
had induced other miners to locate claims in the same district, which by con- 
tinued developments thereon had resulted in establishing the fact that the 
seams, as depth was obtained thereon, were found to UG, a part of a Ge 
defined lode or vein containing ore of great value. 7 


In Henderson e¢ al. v. Fulton (35 L. D., 652), the Department, 
after exhaustively reviewing the history of the mining laws and the 
decisions thereunder, laid down the following propositions at page 
662: : | | | - 

(1) That to determine whether lands containing a given mineral deposit 


are of the class. ‘subject to location. and patent under the law applicable to 
vein or lode Gams: resort is to be had to the language of the statute, cae 


ww 
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| than to definitions of the terms “ vein,” “ ‘lode, * and “ TEBE: given by geologists 


from a scientific viewpoint. 
CZ) That the statute is to be aorstraéd. in the light of the ‘opevailias and 


commonly known use of the terms “ vein,” and “lode,” as defined by miners— 
the result of practical experience in mining, so as to avoid any limitation in ~ 
the application of the law which a scientific definition of the terms might 
impose; and as well in the light of the general purpose and policy which — 
Congress had in view, namely, the protection of bona fide locators of the 
-Inineral lands of the United ‘States, and the development of the mineral re- 
- sources of the country. The definitions by the courts are not the definitions - 


of geologists; and the terms are to be considered as used in the signification 


which they convey to the practical miner, and not in the sense eenereny: used. | 


by the scientific man. — ‘ 


“ The question has been recently poneideeed by the Department in | 


East Tintic Consolidated Mining Claim (40 L. oe 27 1), wherein 
it was, at page 278, said: 


By the term “vein or lode,” as used in the pie the Depar tment is. 
not to be understood as having had in mind merely a typical fissure or contact - 


vein, but, rather, any fairly well defined zone or belt Of mineral- -bearing rock 


- In place. 
It is evident from | the record before the Dendrunent that ‘the. deposits — 


alleged to have been exposed on these claims are regarded by the applicant 


as possessing practically no economic value, but that, on the other hand, title | 


to the claims is sought essentially ‘on account of their possible value for certaiz. 


unexposed. deposits supposed to exist at considerable depth beneath the sur~ . 


face, and having no connection, so far as shown, with any deposits appearing 


on the surface. The exposure, however, of substantially worthless deposits on. 


the surface of a claim ; the finding of mere surface indications of mineral within 
its limits; the discovery of valuable mineral deposits outside the claim; or 
‘leductions from established geological facts relating to it; one or all of which. 
matters may reasonably give rise to a hope or belief, however strong it may 


be, that a valuable mineral deposit exists within the claim, will neither suffice 
as a discovery thereon, nor be entitled to be accepted as the equivalent thereof. 


To constitute a valid discovery upon a claim for which patent is sought there 
must. be actually and physically exposed. within the limits thereof a vein or 


_ lode of mineral-bearing rock in place, possessing in and of itself a present 
or prospective value for mining purposes; and before patent can properly be _ 


issued or entry allowed thereon, ace fact must be shown in the manner above 


stated. 


After a careful oneidemation of the eres and the decisions: theres 


under, it is apparent that the following elements are necessary to 


constitute a valid discovery upon a lode mining claim: 


1. There must be a vein or lode of quartz or other rock in Owe 


2.. The quartz or other rock in-place must carry gold or some other 


valuable mineral deposit; 
3. The two preceding elements, when faker eee must is such 


as to warrant a prudent man in the expenditure of 1 his time and 


money in the effort to develop a valuable mine. 


It. is clear that many factors may enter into the third cee: | 
The size of the vein, as far as disclosed, the quality and quantity 


ay 
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of mineral it carries, its proximity to working mines and location 
in an established mining district, the geological conditions, the fact 
that similar veins in the particular locality have been explored with 
success, and other like facts, would all be considered by a prudent 
man in determining whether the vein or lode he has discovered war- 
‘rants a further expenditure or not. _ 

The claims here involved form a compact group 4,200 feet iis 
by 8,000 feet wide, with due north and south side lines and east and 
west end lines, the Fraction being a small triangle located at ei 
northeast corner of the rectangle so formed. The Divide Nos. 1, 
2, 8 and 4 are situated at the west end of the group. It appears that 
the area, exclusive of that portion covered by the Divide Nos. 1, 2, 
3 and 4, was originally claimed by one McCabe. McCabe interested — 
Mr. A. H. 8. Bird who agreed to have location surveys made for 

a one-third interest in the ground. The claims were then surveyed! 
out in their present shape by a.mineral surveyor, it being Bird’s 
‘Opinion that a valid mineral discovery could be made- anywhere. 
-within their limits. The discovery shafts were then dug, at intervals 
of 600 feet, in close proximity to the end lines common to the 
northern and southern tiers of claims. 

The country rock is a granite, called an altered waite by some 
of the witnesses, of which quartz is a constituent part. The quartz 
_ has been segregated in places. Some of the witnesses for the appli- 
cant are of the opinion that the granite is similar in character to 
the basic granite of the Butte district, which is some fifty miles 
distant. It apparently 1s their position that, wherever this granite 
with segregations of quartz has been found, a discovery has been 
made. The Department can not concur, as ‘this in reality accepts 
the country rock as a discovery. After a caretal review of the entire 
- record, the Department is satisfied that there has been no discovery 
ofa ace or lode upon Divide Nos. 1, 2, and 8 and:the Tarbell and 


' Bauder claims. It*is true that Mr. McElroy, in the plat accompany- 


ing his report shows a mineralized dike or ledge traversing the — 
Bauder and the Tarbell, but, the testimony fails to disclose its 
existence. 

As to the. Bayliss, Boitar and Divide No. 4 claims, the case is 
different. After a careful consideration of all the testimony, the 
Department finds that upon these three claims there has been a valid 
discovery of a vein or lode. | | 

The Department accordingly is of the opinion that the charge of 
nondiscovery has been sustained as to the Divide Nos. 1, 2, and 3, the 
Tarbell, and the Bauder, and has not been sustained as to the Bayliss 
and Potter claims. The present application can not be allowed as 
to the Divide No. 4 for the reason that it is rendered noncontiguous 
in fact to the remainder of the group by the rejection of the above 
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ead jemitiens.. The Connesionst did not pass upon the question 
of whether the shaft upon.the Vorce claim could be accredited as 
a common improvement. The matter is accordingly remanded for 
_ adjudication by the Commissioner as to that, question as far as it 
concerns the Bayliss and Potter claims. | | 

The Commissioner’s decision, aint the soph aa as to the 
Divide Nos. 1, 2, 8 and 4, the’ Tarbell and the Bauder claims, is — 
affirmed, and reversed as to the Bayliss and Potter, the matter being 
remanded for further proceedings in harmony herewith. 4 


THREE-YEAR HOMESTEAD—ELECTION—ACT OF AUGUST 24, 1912. 
-DNSTRUCTIONS. 


DEPARTMENT OF THE INTERIOR, 
~Genrrat Lanp Orrice, | 
ieee October 1, 1972. 
REGISTERS AND RECEIVERS, | | | 
United States Land Offices. 


Strs: Your attention is directed to the following provision in the 
act approved August 24, 1912 (Public, No. 302), making appro- 
‘priation for sundry civil expenses of the Government for the fiscal 
year ending J une 30, 1918: | 


That the failure of a homestead entryman to give notice of election of making 
his proof as required by the act of June sixth, nineteen hundred and. twelve, 
being an act to amend sections twenty-two hundred and: ninety-one (2291). 
and twenty-two hundred and ninety-seven (2297) of the Revised Statutes of 
the United States, relating to homesteads, shall not in anywise prejudice his 
rights to proceed in accordance with the law aoee which such entry was made. 


In view of the foregoing, paragraph 29, circular No. 142, of J uly 
15, 1912 [41 L. D. , 103], is no longer in force. | 
In this connection you will observe the following provisions of | 
paragraphs 18 and 19 of said circular: | ee 2 


(18) By the section I am authorized, under rules and regulations to be 
‘prescribed by me, to reduce the required area of cultivation. Acting there-. 
under, I have prescribed the following rule to govern action on proof where 
the homestead entry was made prior to June. 6, 1912, but, through failure of 
election, must be adjudicated under the new law. | 

Respecting cultivation necessary to be shown upon such an entry, in all cases 
where, upon considering the whole record, the good faith of the: entryman 
appears, the proof will. be acceptable if it shows cultivation of at least one- 
sixteenth for one year and of at least one-eighth for the next year and each 
succeeding year until final proof, without regard to the particular year of 
the homestead period in which the cultivation .of the one- sixteenth was. per- 


; formed. 
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(19) The new law nis6° requires that the proof shall be made within five 
years from date of entry, and if the entry is to be administered under that 
end the department is not authorized to extend the period within which proof 

Gay be made, but when submitted after that time, in the absence of adverse 
| claims, the entry may be submitted to the board of eaniianie adjudication 
for confirmation. : 

Very respectfully, | fs Os Vv. “PROUDrIT, 
| - Assistant Commvissioner. 
Approved: ) 
 Samuet Apams, 
First Assistant Secretary. 


LONG v. LEE. 
Decided October 7, 1912. 


RECLAMATION—SECOND-ForM WITHDRAWAL—CONTEST—PREFERENCE RIGHT. | 
Where prior to the regulations of October 15, 1910, a contest was properly 
initiated, under then-existing laws and regulations, against an. entry 
within a second-form withdrawal under the reclamation act, and the entry 
was canceled as a result of such contest after the act of June 25, 1910, 
either prior or subsequent to October 15, 1910, the contestant thereby 
acquired a preference right of entry to the lands involved, notwithstanding 
the limitations contained in said act of June 25, 1910, as to entries there- 
after. allowed for lands within second-form withdrawals, and notwith- 
standing the said regulations of October 15, 1910, which preference right 
he is entitled to exercise upon the lands again becoming subject to entry; 
- but contests heretofore dismissed under said regulations will not be 
noone? where third parties have acquired rights under such adjudications. 


ADAMS, First Assistant Secretary: 

The Department has considered motion for shsavine filed in the 
case of Fannie B. Long v. John O. Lee, wherein the Department, 
June 7, 1912, affirmed the decision of the Commissioner of the Gen- 
eral Eand Office, rejecting the protest filed by Long against that por- 
tion of Lee’s entry, made May 15, 1911, embracing lands claimed by 
Long as successful contestant against a prior entry therefor canceled 
August 20, 1910, while said lands were embraced in a second-form 
withdrawal, inder the act of June 17, 1902 (32 Stat., 388), which 
was later revoked and said lands cow open to setflement April 18, 
and to entry May 15, 1911, when Lee made his said entry. 

The Department in anid decision concurred in the Commissioner’ s 
holding that said protest was properly rejected, under the circular of 
October 15, 1910 (39 L. D., 296), wherein it was held that the act 


approved J une 25, 1910 (36 Stat., 885), ¢pso facto terminated all — 


rights under contests pending at that date. 
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Since this motion was s filed Lee has seliquistied his ene as i the 
lands claimed by Long, but whether Long has been permitted to 
‘Make entry of said lands does not appear. In view, however, of the — 
contention urged in this motion that a preference right was lawfully 


acquired by Long herein prior to said circular, the | case 1s reconsid- - 


ered on its merits. an 
Long appears to have iniGnted. April 28, 1910, a proper contest, 


charging failure to establish residence, against sald prior entry, — 


which was relinquished August 20, 1910, after service of contest — 
- notice, and she was then notified of said withdrawal and of the pro- 
visions of said act of June 25, 1910, deferring entries of lands so 
withdrawn until public announcement of the establishment of farm 


units, water charges, and date for application of water to the land, 


and that upon such announcement she would have, after notice 
thereof, thirty days within which to exercise her preference right 


under said contest. No such announcement was made, but within — 


thirty days after restoration of the lands to entry, Long applied as 
__ in exercise of said preference right, which was then denied her, how- 

ever, under said circular of October 15, 1910, and. she aes ac- 
cordingly against Lee’s entry. | 

Long’s contest appears to have been initiated aad a eee 
right, on relinquishment of the contested entry, August 20, 1910, 
accorded her at that time, properly in accordance with the poole on : 
of January 19, 1909 (37 L. D., 365), and May 31, 1910 (38 L. D., 
627), then in fore. allowing ately contests, and providing for prefer- | 


ence rights based thereon; said act of June 25, 1910, being given - 


effect as merely eeetpen ae the exercise of such rights until public 
- announcement, as therein provided. _ ae | 

The Department is convinced that this action was serictly. sorett 
and that Long thereby acquired a lawful preference right as to the 


lands involved, which is entitled to precedence over Tee s entry for | 7 


said lands, notwithstanding the intervention of said circular of Octo- 
ber 15, 1910, which was clearly too broad if literally applied, and was — 
modified in the case of Roberts v. Spencer (40 L. D. , 806), so as to 


_ allow dismissal of contests pending June 25, 1910, only j in cases where — : 


the entryman is found to be within the class protected by the act also 
~ approved on that date (86 Stat., 864), authorizing the Secretary, in 
his discretion, to grant leave of absence in such cases where the entry- 
man made entry in good faith and has. substantial SEP ese 7 


- thereon. — 


There is nothing in said first act of Ju une 25, 1910, in Geoeccon of | 
. existing contests or of a contest right, or tending to show any inten- | 


tion, by its limitation as to subsequent entries within second form 


withdrawals, to foreclose pending, or bar future, contests or to bar 
preference rights based upon such contests properly initiated under . 
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existing law and regulations relative to contests and terminating in 
fact in cancellation of the contested entries. Giving that act its full _ 
force and effect, it merely postpones the exercise of such right, and 
the land department has no authority by regulation to disregard the 
law granting contests and preference rights or deny the right. 
Beach v. Hanson (40 L. D., 607). In this sonneetion see recent regu- 
Jations of August 24 and ‘September 4, 1912 (41 L. D., 171,241), — 
amending the previous regulations bearing upon this Sui] ect. | 
Under these regulations, where an entry under contest.embraces — 
lands covered by a reclamation withdrawal and at the time of the 
successful termination of ‘contest, resulting in the cancellation of the 
existing entry, the lands are not in a condition to be then entered 
‘under the law, the preference right of contestant is postponed in 
its enjoyment until the lands, by restoration or otherwise, become sub- 
ject to further entry. Under the facts in the present case Long 
secured such a preference right, which was not defeated. by the inter- 
-veriing entry of Lee. The motion is therefore sustained, the decision 
of June 17, 1912, vacated and set aside, and the case remanded for — 
appropriate Scnon in accordance with the foregoing. It is not meant 
hereby, however, to reopen contests heretofore dismissed under the 
‘said circular of October 15, 1910, and rights of third persons have 
been acquired under such adj udications. 


~ 


WILLARD E, HUTCHINGS. 
Decided October 12, 1912. 


REPAYMENT—V OLUNTARY RELIN QUISHMENT—SETTLEMENT CLAIM. : 

An entry voluntarily and in good faith relinquished because in conflict with 
a prior settlement claim of another protected by the act of May 14, 1880, is | 
“ canceled for conflict ” within the meaning of the act of June 16, 1880, and 
the entryman is entitled to repayment of the moneys paid in connection 
therewith, | 


ADAMS, First Assistant Secretary: 


February 15, 1912, the Commissioner of the General Land Office 
transmitted the abore-enhitled case to the Department for considera- 


~ tion: 


It appears that on June 30, 1899, Willard K. rrateionge made 

original homestead entry at Salt Take City, Utah, land office, for 
the SE. 4, Sec. 14, T. 8 N., R. 18 W. On July 31, following, one 
_C. CG. Herrington filed a. contest against said entry, alleging prior set-_ 
tlement and improvements made with the intention of entering the 
land under the homestead law. Notice was issued on the contest, but 
prior to the time set for the hearing Hutchings’s relinquishment was 


~ 
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filed; whereupon his entry was canceled, and on Septeinber 5,  fol- 
ee Herrington made entry of the fa. February 16, 1901, 
Hutchings’s application for repayment of fees and commissions, on 


.account of said entry, was favorably acted upon by this Department, _ 


but, on March 30, 1901, the Auditor disallowed the account and re- 
barded it for reconsideration, expressing it as his or anon that the | 
- entry had not been “ erroneously allowed,” nor had it been “ canceled 
for conflict,” but upon and after voluntary relinquishment to avoid a 
contest, and, in the opinion of his office; repayment was not author- _ 
ized. by the law On further pode tiers bios the appneeuen for repay- - 
‘ment was denied. 

June 3, 1911, the. attorney for Hutchings requested a revival of 
the claim in view of departmental decision in the case of Hulda Ros- 
ling (39 L. D., 477), and it is upon this request that the matter is 
now submitted ‘for departmental consideration. 3 

At the time of relinquishing his entry Hutchings signed the- fol- 
lowing statement. upon the back of his duplicate homestead receipt: 

My reason for making this relinquishment is that IT found that upon visiting 
the land, after making the within entry, one C. C. Herrington and his family 
were residing upon the same, and had moved thereon the 8th day of May, 1899, 
with the intention of homesteading the same; and being advised that said Her- 
rington’s rights were superior to mine, both in law and equity, I hereby re- 
linquish. 

This statement was aed and. filed August 25, 1899, Thereafter, 
on February 20, 1900, he executed an affidavit in apport of an appli- 
‘cation to be slowed - make a second homestead entry, and in said 
affidavit he alleged that his first entry was made in good faith “ with- 
out any knowledge of a later acquired settlement right of one C. C. 
Herrington, who, soon after affiant made his entry, asserted his right 
to said land as a settler thereon. . .. Affiant learned, after entry 


and after careful inquiry, that said Herrington was a bona fide set-. - 


 tler, with valuable improvements, upon said land, having a non 
ble neue. in which he lives, together with plowed land, fencing, etc.,” 
~ and in support of his application for repayment of fis fees and: com- . 
missions paid upon his first entry Hutchings executed an affidavit on 
- January 31, 1900, in which he swears “that he examined said land, 
- being the iond aubraced 3 in his first entry, carefully prior to entry, 
... affiant being a poor man, without means to defend his right 
to said land, and believing in the priority of claim of said Her-_ 
-rington, was compelled to abandon his entry ‘and give the sald con- | | 
testant, Herrington, a relinquishment of the entry.” a 
Tt is true that under the homestead law (section 2289, eye 
Statutes) only ‘ ‘ unappropriated public lands” are subject to entry, — 
and that by the third section of the act of May 14, 1880 (21 Stat., 
140), a settler upon public lands is allowed the same time for filing 
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his homestead and perfecting his original entry as was then allowed 


- settlers under the preemption laws to put their claims of record, with 


_ the right, upon the making of the entry, to-have the homestead claim 
— relate back to the date of settlement the same as if settlement had been. 
initiated under the preemption laws; nevertheless, it has been the © 
uniform holding of the Department and of the courts that a mere 
settlement on public lands, unaccompanied by an assertion of claim 
in the land department, does not appropriate the land from other 
settlement or: entry. Indeed, under the preemption ~laws, which 
were based entirely upon a preceding settlement, 1t was not uncom-_ 
‘mon to have two or more preemption declaratory statements filed for. 
‘a given tract of public land. | 
Tt can not, therefore, be held that the fact embraced in Hutchings’s — 
‘ original homestead entry, was not subject thereto, even thought it 
were known that another was at that. time actually domiciled on the 
land but without formal assertion of claim through proceedings in 
the land department. Neither can it be held that Hutchings secured 
the allowance of his entry. through any misrepresentation or false 
statement. Indeed, it 1s not inconsistent, upon this record, to find 
that Hutchings acted i in entire good faith j in the making of his first 
homestead entry and that his subsequent relinquishment thereof was 
induced by a showing upon the part of the contestant that led him to 
believe that such contestant had initiated a prior claim to the land, 
of which he had no knowledge, and which he might not defeat an 
contest, and which, in equity and good conscience, he should not 
defend against; for it clearly appears on the showing that he made 
his entry in good faith, after an examination of the land, and that 
after visiting it, upon enalcing entry, he found Herrington and family 
domiciled theréon, and, on representations then made to him, he 
executed. his felinquishrn ene: If he believed that on the hearing of 
the matter his entry must be canceled because of the prior claim of 
another, it is the opinion of this Department that. for the protection — 
of his further rights in the premises it was. not necessary that. he 
should burden himself and the Department with the unnecessary 


* expense of a protracted hearing in this matter; and that his entry, 


- canceled under such circumstances, on relinquishment, is clearly a 
cancellation for conflict with the prior settlement claim of another — 
protected by the act of May 14, 1880, and thus within that provision 
of the act of June 16, 1880 (21 Stat., 287), wherein repayment is 
allowed “in all cases where homestead or timber- culture, or desert- 
land entries or other entries of public lands, have heretofore or shall 
hereafter be canceled for conflict.” | 
The Department is not prepared to say that a case of actual faa 


might not be shown to exist with respect to the making of.a home-. _ 


stead entry, for the purpose of illegally appropriating the known i im- 
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provements of another, or for the purpose of holding up such prior 
claimant and forcing him to a settlement. There is nothing in this 
- record, however, to justify any such suspicion, and, for the reason 
hereinbefore given, it is believed that the repayment should be 
allowed, as applied for, and you are directed to prepare, for my, 
signature, a warrant on the Treasurer for said account, as directed. 
by section. 4 of the repayment act of 1880. aa 


MAHON-ROBINSON LUMBER COMPANY. 


Decided, October 16, (1922. 


Fort PrecK INDIAN Lanps—Town Lot Ewray-—Forrren CORPORATION, | 
_ A foreign corporation authorized to do business within the State of Montana, 
and empowered by its charter and the laws of that State to hold: real 


estate, and which has improved and is in possession of and conducting ©. 


its business upon towu lots within the townsite of Poplar, in that State, is | 

qualified within the meaning of section 14 of the act of May 30, 1908, so 
far as the requirement of residence is- concerned, to make entry of such 
lots under and in accordance with the provisions: of that section. 


- Avpams, First Assistomt Secretary: 


Appeal is filed by the Mahon-Robinson Eamber: Company, by 
George F. Grogan, its secretary and general manager, from decision 
of: November 20, 1911, of the Commissioner of the General. Land 
Office holding. for Sinecleccn the cash entry made by said company 
March 18, 1911, through its said secretary and general manager, — 
under section 14 of the act of May 30, 1908 (85 Stat., 563), relating 
to the sale of certain townsite lots, for lots 18, 19 aa 20, block 19, 
in the townsite of Poplar, Montana, i in the Glasgow, Montans, land | 

district. 

-. The Commissioner held seca entry for cancellation for hie tate 
reason that said company is a foreign corporation, as regards the. 
State of Montana, and not a resident of said State within the law _ 
_ under which ‘said entry is made. — | : 
This company is a corporation organized “andes fies iene of the 
~ State of North Dakota, empowered by its charter to own, buy, sell 

or lease real estate, and was licensed February 7, 1910, by the — 
- superintendent of the Port Peck Indian. Agency to conduct a lumber — 
yard at said town of Poplar, such license expiring February 7, 1911, 
when it was renewed for one year. Its articles of incorporation are 
of record in the office of the Secretary of State for the State of 
Montana. - ; 

Since June, 4910, sate company has occupied ‘said i6ts 18, 19 and 
— 20, erected Enoraom buildings stated to be permanent in re 
, and other improvements, valued at $2,500, and has conducted thereon 
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a lumber business under the local management of George Morse its 
licensed agent. — 

Said act, “An act for the survey and allotment of lands now em- 
braced within the limits’ of the Fort Peck Indian Reservation, in 
the State of Montana, and the sale and disposal of all the surplus” 
lands after allotment,” provides in said section 14 for the survey 
and platting into town lots, streets, alleys and parks of the settle- 
ment of Poplar, and for the disposition of such townsite oe 
section 2381, Revised Statutes, with the proviso— — 

That any person who, at the date when the appraisers commence their w ork 
upon the land, shall be an actual resident upon any one such Jot and the owner 
of substantial and permanent improvements thereon, and who shall maintain 
his or her residence and improvements on such lot to the date of his or her 
application to enter, shall be entitled to enter, at any time prior to the day. 
fixed for. the public sale and at the appraised yalue thereof, such lot and any 
four additional lots of which he or she may also be in possession and upon 
which he or she may have substantial and permanent improvements. 


These lands are not public lands of the United States, and are not 
governed generally, as to their disposition, by the public land laws, 
but only as and to the extent provided in said act. For this reason, 
the instructions, referred to in said decision of the Commissioner, 
approved by the Secretary (89 L. D., 80), as to the status within a 
state of a foreign corporation relative to its cutting timber on public 
lands, mineral in character, under the act of June 8, 1878 (20 Stat., 
88), limiting said timber cutting to. residents aa citizens of the 
state, are not applicable to this case. 

These lands are Indian lands, authorized and directed by said act 
to be sold, upon the conditions specified therein, by the United States 
as trustee for the Indians; and there is nothing in said act restricting 
such sales to residents or citizens of the State. It gives the prefer- 
ential right of purchase of townsite lots to any one who may have in 
fact made substantial and permanent improvements on‘all thereof 
claimed, not exceeding five, and who resides upon one lot and actually 
possesses the others; the manifest object and intent of such provisions ~ 
being to insure the immediate, permanent and proper improvement 
and occupancy of such lots fe townsite purposes. | 

Foreign corporations are permitted by the State of Montana to do. 
Business | in that State when duly authorized under its laws, and upon 
being so authorized to own real estate tlerein the same as domestic 
corporations (Revised Codes 1907, Section 4420), which are eni- 
powered to purchase, hold and convey such real estate as the purposes 
of the corporation may require (Section 3389). 

Aside from the matter of a preference in purchasing townsite lots 
under this act, there is nothing in said act to preclude corporations, 
' domestic or foreign, from purchasing such lots at any public sale | 


ted 
a 
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under said act the same as natural persons, except as limited by their 
_ charter and the laws of the State; and having such right to purchase 
such lots at such sale no reason appears why such corporations may S 
not also have the preferential right of purchase given by said proviso 
of Sec. 14 of said act to those who, prior to appraisement, had sub- 
‘stantially and permanently 1 improved and possess one or more lots in 
said townsite. A foreign corporation which has thus improved and 
possesses such lots and ‘actually conducts thereon its business in that — 
| State clearly has a residence on the lots so far. as residence thereon is 
possible to a foreign corporation, and such residence comports with 
the objects and purposes of said act and is not excluded by anything | 
in its terms or provisions. “ Resident” is a word whose statutory — 
meaning depends upon-the context and the purposes of the statute 


_- wherein it is used, and the word as here used clearly eomprehends the 


business occupancy of townsite lots by a foreign corporation au- 
thorized to do business within the State and empowered, by its chars 
ter and the laws of that State, to hold such real estate. . | 
The decision appealed from is accordingly reversed. 


ee if 


CERTIFIED COPIES OF RECORDS. 
_ Regutations. | 


Department OF THE Ly Terror, 
General Lanp Orrics, 
7 | Washington, D. C., October 17, 1912. 
(1) By section 461, United States Revised Statutes, as amended 
and supplemented by the act of Congress approved August 24, 1912 
(Public, No. 317), the Secretary of the Interior, the heads of the 
several bureaus, offices, and institutions, and other officers oz the 
Interior Department are authorized to make and furnish to inter- 
ested persons certified copies of any of the records in their said’ 


offices contained, said records not being confidential and privileged . 


in character, upon payment of fees and charges specified by law. 

(2) Certified: copies of such records may be supplied to officers of 
_ the United States, requiring the same in their official capacities and 
for their official use, without the payment of any fee. 

(3) The following schedule of fees is prescribed by law:. 


(a) For written copies, 15 cents for each 100 words. 

(0) For photographic copies, 15 cents for each sheet. 

_ (ce) For photolithographie copies, 25 cents each. 

(dé) For tracings or blue prints, a sum equal to the cost of. preparing the 
same, 

(e) For certifying an authenticated copy and ene theretg the seal of the 
: officer certifying, 25 cents. 
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(f) For each certified copy of any printed order or regulation promulgated 
by the department or any of its bureaus or offices and intended. for gratuitous. — 
. distribution, 25 cents. 

(4) The cost of a certified ne copy of a patent will be — 
ordinarily 40 cents. The cost of a typewritten copy will ordinarily 
be 85 cents. In any case where the amount remitted is not sufficient, — 
the remitter will be promptly advised concerning the exfent to which 
his remittance is deficient. | 

( 5) A separate certificate and eal must be xiacied to Bie certir 
fied copy of a patent, as well-as to.each certified copy of any town- 
ship. plat: Provided, however, that where there have been two or 
more surveys of the same township, and a plat of each survey is de- 
sired, all of such related plats may be authenticated and certified by 
one certificate and one impression of the official seal. 

(6) All fees for certified copies must be prepaid, no authority to 
rant credit for the cost thereof being poweed by any officer au- 
thorized to make same. 

(7) Remittances may be effected by means of New York echanne; 
certified check, cashier’s check, or post-office money order. 

(8) Section 4 of the act approved August 24, 1912, supra, requires 
‘all officers who supply authenticated copies of official records to 
attest their authentication by the use of an official seal. In any 
case where registers and receivers or surveyors general are not pro- 
vided with such a seal they should immediately advise the Commis- 
sioner of the General Land Office of that fact, to the end that the 
necessary equipment may be secured and supplied to them. They _ 
should, at the same time, advise that official concerning the extent to 
which certified copies have been supplied by them to persons demand- 
ing the same during the three fiscal years next ‘preceding, as nearly 
as the fact, can be ascertained and stated. 

(9) Inasmuch as the legislation referred to in the last ere 
-paragraph requires and directs that all moneys received for certi- 
fied copies shall be deposited in the Treasury of the United States 
to the credit of the fund known as “ Miscellaneous receipts,” sur- 


yy veyors general will not be authorized, in the preparation of certified 


copies, to employ the services of an employee whose compensation is 
- paid from the fund “ Deposits by individuals for surveying public. 
lands.” | 
FRrep Dennerr, 
Commussioner. 


Approved: 
| ~ SAMUEL ApaMs, 
ne Assistant ace 
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[Pusrtic—No. 317.] 


AN ACT To make uniform eharges for furnishing copies of records of the. Department of . 


the Interior and of its several bureaus. 


‘Be. at enacted by the Senate and House of Representatives of the. United 
States of America in Congress assembled, That the Secretary of the Interior, . 


' the head of any bureau, office, or institution, or any officer of that department, 


“may, when not prejudicial to the interésts of the Government, furnish authenti- 


}- 


cated or unauthenticated copies of any official books, records, papers, docu- 
ments, maps, plats, or diagrams within his custody, and charge therefor the | 
following fees: For all written copies, at the rate of fifteen cents for each 
hundred words therein; for each photolithographic Copy, twenty- five cents where | 


~ such copies are authorized by law; for photographic copies, fifteen cents for each 
Sheet; and. for tracings or blue prints the cost of the production thereof to be 


determined by the officer furnishing such copies, and in addition to these fees — 
the sum of twenty-five cents shall be char ged for each certificate of verification 
and the seal attached to authenticated copies : Provided, That there shall be no 
charge for the making or verification of copies required for official use by the 
officers of any branch of the Government: Provided further, That only a charge 
of twenty-five cents shall be made for furnishing authenticated copies of any 
rules, regulations, or. Anstructions printed Dy the Government for gratuitous 
distribution. | 
Src. 2. That paliiaed in this. act shall be construed to. limit or restrict in any 
manner the authority of the Secretary of the Interior. to prescribe such rules 
and regulations as he may deem proper governing the inspection of the records. 
of said department and its various bureaus by the general public, and any 


-person having any particular interest in any of such records may be permitted 


to take copies of such records under such rules’ and regulations as may be. Bo 
scribed by the Secretary of the Interior. 

Sec. 8. That all authenticated copies furnished under this act shall be ‘ad- 
mitted in evidence equally with the originals thereof. 

Suc. 4. That all officers who furnish authenticated’ copies under this act shall. 
attest their authentication by the use of an official seal, which is hereby au- 
thorized for that purpose. : 

SEC. 5. That the act of Songisds approved April nineteenth, viineteen hii 
dred and four, chapter thirteen hundred and ninety- -Six, be; and the same is 
hereby, repealed; but nothing in this act shall be so construed as to repeal the 
provisions of sections four hundred and ninety to four hundred and ninety-three, 


‘inclusive, and: forty-nine hundred and thirty-four of the Revised Statutes, fixing r 


the rates for patent fees; or the act approved March third, eighteen hundred 


and ninety- one, chapter five hundred and forty-one, fixing a rate for certifying 
_. printed copies. of specifications and drawings of patents; or of section fourteen. “ 
of the act of February twentieth, nineteen hundred and five, chapter five 
hundred and ninety-two..to authorize the registration of trade-marks used in 


commerce with foreign nations or among the several States or with Indian 
tribes, and to protect the same; nor’shall anything in this act be construed to 
repeal any of the provisions of section eight of the act approved April twenty- 
sixth, nineteen hundred and six, chapter eighteen hundred and seventy-six, 
authorizing the officer having charge of the custody of any records pertaining 
to the enrollment of members of the Five Civilized Tribes of Indians to furnish 


. certified copies.of such records and charge for that service such fees as the 


Secretary of the Interior may prescribe; nor shail anything herein contained 
prevent the Secretary of the Interior, under his general power of supervision 
over Indian affairs, from prescribing such charges or fees for furnishing certi- 
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fied copies of the records of any Indian agency or Indian school as he may 
deem proper; and the said Secretary is hereby authorized to charge a fee of | 
twenty-five cents for each certified copy issued by him as to the official char- 
acter of any officer of his department. 

Seo. 6. That all sums received under the provisions ‘of this act shall be de- 
posited in the Treasury to the credit of miscellaneous receipts. 

_ Approved, August 24, 1912. . | 


~~ 


—— ee 


“WILLIAM H. ARCHER. 
Decided Gaibes 17, 1912. 


SECOND Towa Apion ae OF IMPROVEMENTS. 
Where a homestead entry has been absolutely abandoned, and is subject to 
cancellation on contest or governmental proceedings on that ground, the 
‘former entryman, by thereafter relinquishing the entry’ and selling the 
movable improvements thereon at less than cost and well within their 
reasonable value, does not disqualify himself to make second homestead 
| ene under the provisions of the act of February B) a 


ADAMS, First Assistant Secretary: 


William El. Archer appealed from decision of the General Land 
Office of December 27, 1911, denying his application for second home- 
stead entry for NW. 4 SE. i, See. 11, T. 2 S., R. 27 W., 5th P. M.,. 
Camden, Arkansas: . | : 
Tn 4 BpUAEy, 1908, Archer made his first entry for SE. 1 SW. 4 
SW. 4 SE. 4, same section, which he relinquished April, 1911. 2 
his souoborated affidavit for second entry, September 15, 1911, he 
showed that in J anuary, 1908, he bought lumber and built a house 
on his claim, established residence and lived therein for a time, but, 
on account of sickness and death in his family and other causes, he 
abandoned the entry, and, April, 1911, he relinquished the entry to 
one William Moosdorf, who paid him a consideration of $20 for the 
lumber and labor on the house. That it was not canceled.for fraud. _ 
~The Commissioner found that as the filing fee on Archer’s entry. 
was but seven dollars, he was on his own statement disqualified by 
act of February 8, 1911 (36 Stat., 893), from making a second entry, 
for the act provided its benefits should not extend to any person | 
“who relinquished his former entry for a valuable consideration in 
excess of the filing fees paid by him on his original entry.” The 
aaa was denied: 

Archer shows by affidavit that he had abandoned his former entry — 
two years before he knew Moosdorf, and that the $20 paid by Moos- 
dorf was to enable him to partly pay for the lumber used in the house 
for which he still owed; that he applied the money on that debt and 
has since paid the mill owner the balance of debt for the lumber used 
in the house sold by him to Moosdorf; that he relinquished his former 
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entry to the United States, and in fact received nothing for relin- 
quishing the entry. 
The act of February 3, 1911. (36 Stat., 896), Bernice 


That any person who, prior to the approval of this act, has made entry nae 
the homestead or desert-land laws, but who, subsequently to such entry, from 


sy cause. shall have lost, forfeited, or abandoned the same, shall be entitled _ 


to the benefits of the homestead or desert-land laws as though such former 
entry bad not been made, and any person applying for a second homestead or 
desert-land entry under this act shall furnish a description and the date of his. 
former entry: Provided, That the provisions of this act shall not-apply to any 
person whose former entry was canceled for fraud, or who relinquished his 
: former entry for a valuable consideration in excess of the filing . fees pale by 
-him on his original entry. . 


Under this statute the paenes “lost, focteited: or re 
-doned ”—are separate and distinct. An entry may be lost or aban- 


doned without a forfeiture, notation of record, or official ascertain- | 


ment of such fact. If chore was in fact a complete abandonment, the © 
condition precedent to a second entry was complete and the entry 
was subject to cancellation if attacked by a contestant or by the 
Government. This condition existed for two years before. the appli- 
cation for second entry. | 

The fact of abandonment of a former entry gives benefit of statute, 
whether the former entry is formally. canceled on the record or ‘not. 
Walton v. Monahan, 29 L. D., 108; Liberty ». Moyer, 38 L. D., 381; 
Turney v. Manthey, 39 L. D., 561; Lean v. Kendig, 86 L. D.,. 991. | 

The Department therefore holds that after complete abandon- 
ment of an entry, subjecting it to cancellation on contest or govern- 
mental proceedings, the former entryman does not forfeit benefits 
of the act of F ebruary 8, 1911, supra, simply by sale of such of his 
improvements as are in fact movable, at a sum. less than cost and 
well within their reasonable value. The decision is therefore‘ re- 
versed. If no other objection appears, Archer’ S application wul be_ 
wullowed. | 


ANDERSON COAL | COMPANY. 
«Decided October 21, 1912. 


Coan Hierey—CoRPoRsTion—QUALINYCATIONS. 

The fact that a coal entry by an individual was made for the benefit of a 

. corporation does not affect the validity of the entry, provided the cor pora- — 
-tion and each of the persons in whose interest the entry was directly or 
“indirectly made possess the neausHe qualifications to tnake eaRy under 
_the coal land laws. 

SECOND Coa FIurne. : , 
A. second coal. filing by the same person may seoneely be allowed iene suffi- 
| cient reason is shown for failure to perfect title to the tract embraced in 

the first filing. . 


55736°—VvoL, 4412 —99 
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Avams, First Assistant Secretary: : | 

The Anderson Coal Company has appealed eon the Cannas: 
sioner’s decision. of March 4, 1911, holding for cancellation ie entry 
01159, seme in its a as an pean. for the SE. 4, SW. 4 a, 
SE. 4 1 NW. i, S. 4 NE. 4, NW. 4 NE. 4, Sec. 28, and nha NW. 4, 
‘Sec. 33, T. 53.N., R. Ww ‘6th P. M., Buffalo land district, Wyoming. . 

The ae above decorihed were, it appears, withdrawn by depart- 
_ mental order of October 15, 1906, as later modified, from disposition 
under the provisions of the coal land laws and on June 10, 1907, 
were ‘classified as coal lands and ordered to be pe of at the 
price of $20 per acre. 

By order of April 3, 1909, the local officers were instructed to erase 
said valuation of the lands 3 in the above described township and to 
treat said township as “ withdrawn but not classified.” By the Com- 
missioner’s letter of August 12, 1909, the tracts hereinabove described 
were again Classified as coal lands and appraised at the following 
prices per acre: NE. + SE. 4, Sec, 28, $100; SW. 4 NE. 4, Bae 28, 
$105; NW. 4 NE. 4, Sec. 28, $120; SE. } NE. 4, NW. + SE. 4,5. 4 
SE. 1, SE. 4 NW. 4 and SW. 4, Sec. 28, and NW. 4 4, Sac, 33, ay 

The said entry was allowed July 21, 1909, between the dates of the 
last withdrawal and the reappraisal of the land at the higher prices. 
The application to make said entry was filed May 13, 1909, was 
signed and sworn to by John Anderson,.J. Emerson Dodds, Ed F. 
Rose and William D. Crone, who therein described themselves as 
“an association known as the Anderson Coal Company,” and recited 
an expenditure upon the land, in labor and improvements, of the sum 
of $9,500, “the nature of the improvements being as follows: grad- 
ing mine, track, built tipples, boarding house, bunk house, ties, steel 

rails, mine cars and other equipment, opening mine by tunnel.” 
The application, however, had been preceded by a declaratory state- 
ment filed January 8, 1909, and signed and sworn to by the above 
mentioned parties, which contains the following recitals: 

That said parties desire to enter the above described land as an association — 
of men incorporated under the name of Anderson Coal Company, which cor- 
poration was incorporated and a certificate of incorporation filed in the office 
of the Secretary of the State of Maine on the thirtieth day of December, A. D. 
1908; that the above named John Anderson, J. Hmerson Dodds, William D. 
Crone and Hd. F. Rose are directors i in said corporation and are the only parties 
in interest in said corporation and have paid and will pay the money for the de- 
velopment of said lands and for the payment to the United States therefor; that. 
there are other nominal parties connected with said corporation who have acted 
as trustees of the above named parties for the purpose of effecting an organiza- 
. tion in the State of Maine, but who have no actual and substantial interest in 
said corporation; that said corporation, the Anderson Coal Company,. entered 
into possession of the above described tract of land, and have remained in actual 
possession continuously since, said thirtieth day of December, 1908, during _ 
which period it has diligently prosecuted work for the development of coal; that 
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on the last named date said corporation continued work of development upon a 
yaluable mine of coal upon said Jands, which it has continued to improve as 
such since said date; that said mine had been opened. before said date and that 
‘Said corporation has now in-its employ, as servants and agents, upon such labor 
and improvements ten men ; that in such labor and improvements said corpora- 
tion has expended the sum of about five thousand dollars ( $5,000), the labor and . 
' improvements being as follows: at the time of organization of said corporation a 
mine had been opened’ on the southwest quarter of section twenty-eight and 
other openings had been made upon each of the other subdivisions of said land. 
The said mine on the southwest quarter of section twenty-eight had been opened 
upon the slope for a distance of about 80 feet in depth. Improvements had been 
made consisting of a boarding house and other buildings, of grading, and about 
fifteen hundred dollars ($1,500) has been expended for lumber for tipples and 
- other buildings and said lumber is now upon said land. Said improvements and 
development work were paid for by said corporation and are now the property 
of said corporation, and the development of said mine is being continued by said . 
corporation. 


It further appears that on. May! T, 1908, and. Srerculy to the filing 
of the above-mentioned coal declaratory statement the following per-— 
- gons had filed coal declaratory statements for the land here in ques- 
tion, viz., Margaret T. Barr for the NW. 4, Sec. 3 me L. Barr for the 
SW. 4, Sec. 28, Allen L. Clark for the SE. 4 NW. 4, 8.4 NE. 4, NW. 4 
NE. 4, Sec. 28, and Frederick W. Clarke for the SE. 4, See. 28. Re- 
linquishments ‘of said four declaratory statements were executed by 
said parties December 15 and 16, 1908, and accompanied the declara- 
tory statement of Anderson é¢ ai., which was filed January 8, 1909. — 

— Jn connection with an investigation of the entry here in question 
by a special agent of the General Land Office, the. coal claimants 
submitted an aflidavit, executed March 31, 1910, by J. Emerson 
Dodds, one of the applicants, who: describes hi nigel as superintendent 
of the Anderson Coal Company. Referring to the lands embraced 
in the entry, he avers that: | | 


These Jands had previously been filed upon by parties connected with the 


Coal Gulch Coal Company and we purchased the relinquishments to said lands. _ 


of said company, such purchase haying been made in the name of J.. EH. Dodds 
and associates, parties of the first part, and Pressley J. Barr and associates, 
party of the second part. A true copy of this agreement is marked exhibit 
“A” and made a part of this affidavit. — : 


The agreement filed as an exhibit j in connection with said affidavit 
reads.as follows: | — 


This preliminary agreement made this 7th day of December, 1908, by ca 
between J. Emerson Dodds and associates, parties of the first part, and Pressley 
Barr and associates, parties of the second part, witnesseth, 

' That whereas, the said Pressley Barr and associates, have entered certain 
- tracts of coal land known as the Jucheta. or Coal Gulch prover in ore 
United States of America; _ 

And whereas, the said J. E. ‘Dodds and associates are desirous of entering 

Said land: 
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Now therefore, the said Pressley Barr and associates hereby agree to” re- 
linquish and give up any interest they may have in said lands so as to allow 
the same to be open to entry. The said J. B. Dodds and associates on. their 
part agree to raise the sum of $12,500 and expend the same as follows: 

First, they shall pay to the said Leslie Barr and Pressley Barr the sum of 
$2500, which the said Barrs agree to use in cleaning up all the debts pertaining 
to the aforesaid mining properties now existing, except the lumber bill for 
lumber on the ground which was purchased of Proudfit & Pally L. Co. of 
Lincoln, Nebraska, which lumber will be taken and paid for by J. E. Dodds 
and associates. The remaining portion. of the said $12,500, to-wit, $10,000, 
shall be used in developing the mine on the aforesaid property and ascertaining 
whether the coal is valuable. and profitable to work, If, at the end of such © 
developing period and before July, 1909, the said J. E. Dodds and associates 
shall determine that said. mine is profitable and worth working, they shall 
provide such sum of money as shall be necessary to obtain title from the 
United States, and form a company which shall enter said lands according 
te law, and to which company the title to said property. shall be conveyed, said 
company to have a capital of one million dollars of stock, fully paid up and © 
shall give to Pressley Barr and associates $499,000 of the stock of the said 
- company; they shall loan to said company the money necessary to purchase 
- gaid land from the United States at the rate of six per cent interest and shall 
‘agree to accept as pay for said money so advanced to purchase said land from 
the United States, one-half of the eee of the mine, until the same is fully 
paid up. 

It is under stood. that R. 8. Hall is to be attorney and counsellor of said 
mining company when formed, with an annual retainer of $3800 per year or 
some other sum, as shall be agreed upon. ‘The $499,000 of stock herein men- 
‘tioned shall be deposited in the hands of R. S&S. Hall to be by him ee 
apportioned among Pressley Barr and his associates. _ . 7 


This agreement bears date December 7, 1908. 

It appearing from the affidavit of Dodds and the ‘copy of the 
agreement filed in connection therewith that Pressley J. Barr and 
Lester Barr were to be beneficiaries, in part, under said entry, the 
Commisisoner, by decision of July 7, 1910, held the entry to be 
illegal and required the claimants to show cause why it should not, 
for that reason, be canceled. Showing was duly made by the claim- 
ants, but the Comme cnek in the decision here appealed a 
found and held the same to be insufficient. 

From a showing made by the company in response to the require- 
ments of the Commissioner’s decision of July 7, 1910, it appears 

‘that on June 10, 1902, Pressley J. Barr filed coal declaratory state- 
ment for the NE. 4, a 18, T. 51 N., R. 75 W., Buffalo land district, 
which was, canceled by the Commissioner December 24, 1903, for 
failure to make proof and payment for the land. The reasons given 
by Barr for his failure to perfect this claim are that, after making 
the filing, he was informed by the division general manager of the 
Chicago, Burlington & Quincy Railroad Company, to which rail- 
road the land is tributary, that the company was hostile to any 
| proposition looking to the opening of any more coal mines in the 


_ 
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vicinity of Sheridan, Wyoming; that there were already in that 
vicinity a sufficient number of mines to supply the demand for coal, 
and that the opening of any more mines there would entail addi- 
tional and unnecessary expense to the railroad, and that he did not 
_ Intend to give Barr any facilities whatsoever in the way of track- - 
age or railroad connections, or cars for handling coal; Barr further 
states that it was necessary to the successful operation of the mine . 
on the land that the railroad company should permit a spur track 
leading from the land to be constructed and connected with the 
main line of its railroad, and also furnish an adequate number of 
cars from time to time for the shipment of such coal as might be 
mined; that he knew, without the friendly cooperation of the rail- 
road, it would bé impossible for him to operate a mine or secure 
the necessary capital with which to equip one; that he did not have 
a sufficient amount of money himself with which to equip a mize 
and could not induce others to supply the necessary capital because 
both the general manager. of the division and the president. of the 
-yailroad company would have discouraged such persons from 1n- 
vesting by telling them that the company did not desire a coal mine 
operated at that place; that, while he did all he could to interest 
persons in advancing money for. the eqttipment of a mine on that. 
land, he was always asked whether the railroad company was. 
friendly to the project, and was in each case compelled to tell them 
that it was not, whereupon negotiations were dropped. | 
- Respecting ihe particular area here in question, Barr states that: 
_ Margaret T. Barr, who made the filing on the said NW. 4 of Sec. - 
33, is his daughter; that, after she had’ made said filing, he learned 
that he could get stock in the Anderson Coal Company if he: could — 
secure the relinquishments of the filings then upon the tracts em-_ 
braced in the present entry ; that he made this fact known to his 
daughter and she, on account of the benefit that would accrue to 
him, relinquished the filing without other consideration ; that at’ 
the time Margaret T. and Lila L. Barr, and Allen L. and Frederick 
W. Clarke filed upon the land they leased the same to Barr, who 
afterward assigned all of the leases to the Coal Gulch Coal Com- 
pany of which said Barr was president and Lila L. Barr and Allen 
L. Clark directors; that, under the terms of said leases, the Coal 
Gulch Coal Company expended in developing a coal mine upon the ° 
- Jeased lands the sum-of about $5,000, and that it was on account of 
said improvements and in payment: therefor and of the securing 


of the relinquishments from the declarants that the stock of the - 


Anderson Coal Company w was agreed to ne delivered to himself and 
associates. | 

Lester J. Barr, brother of the aforesaid. Pressley J. Barr and one 

of his associates in the agreement with Dodds e¢ al., states, under 
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oath, that on June 10, 1902, he filed coal declaratory statement for — 
the SE. 7, Sec. 18, T. 51 N., R. 75 W., Buifalo, Wyoming, but failed 
- to complete the same for substantially the same reasons as those given 


by Pressley J. Barr for failing to perfect’ his claim. He further — - 


, states that Lila L. Barr, who filed coal declaratory statement for the - 
SW. 4, Sec. 28 aforesaid, which is part of the land here in question, 
is his wife and that, being afforded an opportunity to secure stock in 
the Anderson Coal Coupias upon the relinquishment of the declara- 
tory statement covering the land embraced in the present entry, they 
deemed it more to their advantage that he should possess said stock 
than that she should retain the land and attempt to operate it; that 
she was to have no interest whatsoever in the Anderson Coal 
Company. . 7 

Allen LL. Clark, another of Pressley J. Barr’s associates, states, 
under oath, that he is the poe who filed aearuoned statement for 
7 ‘the sald SE. 4+NW. 4, S. 4 NE. 4, NW. 4 NE. 4, Sec. 28, embraced in 
the present entry, aad is interested in and entitled to receive a por- 
tion of the stock of the Anderson Coal Company . assigned or to be 
assigned to Barr and his associates; that his reason for relinquishing 
bis said filing was that he knew he could be more successful in the 
7 development aid operation of a coal mine upon the land in coopera- 
tion with the Anderson Coal Company than alone; that he had - 

- experienced difficulties with the Burlington Railroad ‘Company and 
had been informed by the officials thereof that he would not be 
allowed to operate a mine upon the land or get railroad facilities for 
the shipment of coal, and that he therefore concluded it was best to 
merge his interests in the individual quarter upon which he had filed 
in the Anderson Coal’ Company which was subsequently able to 
secure railroad facilities; that he could not successfully proceed to 
the development of a ine of coal upon the land unless he had the 
cooperation of the railroad company, and that he had no reason to 
believe that he could 6btain this because he had been informed by the 
- officials of the railroad company that it would not so cooperate. | 

Aside from said filings, none of the pee above named had held 
land under the coal land laws. 

The fourth member of the said Barr seacution: was Richard Ss. 
Hall. He, it appears, died in August, 1910, but it i is averred that he 
never, during his lifetime, filed a coal ieee statement or 
entered any coal land under the laws of the United States. All of 
the persons who are, or are to be, interested in the Anderson Coal 
Company, for whose benefit the entry here in question was = are 
shown to be citizens of the United States. 

It is averred by said J. E. Dodds and others that the reason all of 
the above named parties were not joined in the affidavit of the coal 
declaratory statement filed January 8, 1908, was that they were 


‘DECISIONS RELATING TO THE PUBLIC LANDS. 8438 


_ advised by attorneys that it would be improper to join said’ Pressley 


J. and Lester J. Barr, Allen L. Clark and Richard S. Hall because 


they had no present interest in the corporation or in the land but 
were to have merely a future contingent interest in the corporation. 


In view of the holding of the Commissioner, however, they -asked | 


' that the declaratory statement and the application be amended so 
as to include the names of the said Pressley J. Barr and his associates. 


It thus appears that the declaratory statement and the application — 


upon which the entry in question was allowed, although signed and 


- sworn to by Dodds, Anderson, Crone, and Rose as individuals com- 
prising the Anderson Coal Company, an association, were never-— 
theless filed in the interest and for the benefit of the then recently © 
organized Anderson. Coal Company, a corporation, in the distribu-_ 
tion of the capital stock of which Pressley J. Barr, Lester J. Barr, 


Allen L. Clark and Richard S. Hall, now deceased, were to ee 
Indirectly therefore a preference right was sought to be acquired 
and maintained and an entry made for the benefit of the Anderson 
Coal Company, a corporation, in the ultimate distribution of the 
capital stock of which the four persons last mentioned were to share. 


This fact, however, would not affect the validity of the entry, pro- 


vided the corporation and each of the persons in whose interest 
the entry was directly or indirectly made possessed the requisite 
qualifications. Colorado Anthracite Company (225 U.S., 219). 


It is nowhere suggested that the corporation known as the Ander- | - 


son Coal Company, as such, had exhausted its right to make entry of. 
coal land, and the only persons, directly or indirectly, presently or 
prospectively, interested therein, whose qualifications would seem 
‘to be open to question, are the aforesaid Lester J. Barr, Pressley J. 


Barr, and Allen L. Clark. None of these three persons has ever - 


_ made a coal entry and hence their qualifications would be affected, 
if at all, only by the fact that, previously to the filing of the declara- 
tory statement upon which the present entry is based, each had filed 
a coal declaratory statement which he failed to perfect. While 


_, there is no specific provision in the coal land laws that prohibits the 


securing of more than one preference right of entry or the filing of 


more than one coal declaratory statement, it is neverthelesss pro-- 
vided in. paragraph 5 of the regulations ied under and pursuant! 
- to the provisions of the coal land laws (35 L..D., 665, 667), that 


- the right to enter or hold lands under such laws is exhausted by -the, 


previous acquisition of a preference right of entry “ unless sufficient. 


cause for the abandonment thereof is shown.” This regulation: 
_ would imply, however, that a second coal filing by the same person 


may properly be made where sufficient reason is shown for the fail- — 
- ure of such person to perfect title to the tract embraced in his first. 
filing. He parte Henry Burrell (29 L. D.,. 328). Upon careful 


oo 
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spntiention of the above recited showing made by Clark iad thie 
_ Barrs, as to the reasons for their failure to perfect title to the land 

embraced in the individual coal filings, the Department is of opinion 
that the same is sufficient to warrant each being permitted to make 
or be the beneficiary of a second filing. It is therefore held that 
they were, at the date of the initiation of the claim now being asserted 
to the tract, each qualified to acquire a preference right to land 
under the coal land laws and to make entry thereof. They being 
thus qualified and there being no question as to the qualifications of 
the Anderson Coal Company, or any other person or persons inter- 
ested therein at the dates of the initiation of the claim to this land 
and the entry thereof, there would seem to be no reason, under the ~ 
decision in Colorado Anthracite Coal Company, supra, why, if the 
declaratory filing and entry were in other ee regular, the entry 
should not be permitted to stand. 

In the concluding portion of the Commissioner’ S decision here ap- 
pealed from he says: | 7 
‘Phe record has been carefully considered as to the opening and improving 
of a coal mine upon the 640-acre tract and as to what rights the Anderson Coal 
Company acquired thereunder, and upon the record it can not be held that the 
company had such rights, either on January 8, 1900, when the declaratory state- 
ment was filed or on April 3, 1909, when the coal classification at the minimum 
price was erased, as would entitle it to file a declaratory statement under the 
proviso to section 2348, R. S8., or such as in any event would relieve it from ~ 
final payment for the land at the rate per acre according to the reclassification 
made August 12, 1909... (See case of Carthage Fuel a ar the Depart- 
ment January 10, 1911.) 

‘The basis of this determination by the Commissioner is dik: en- 
tirely clear, but it is assumed that he’ intended to apply to this case 
the rule announced by him in his decision of December 3, 1910, ren- 
- dered in the case of Carthage Fuel Company (the judgment of the 
Commissioner wherein was aitirmed by departmental decision. of 
January 10, 1911), which rule was to the effect that an expenditure 

of $5,000 by an association of four or more persons in the working. 
and improving of a mine of coal on a particular 640-acre tract is es- 
sential to the acquisition of a preference right to enter such tract 
- under the coal land laws. The Department, however, by decision of 
May 21, 1912 (41 L. D., 21), recalled its said jee son. of January 10, 
1911, reversed the Commissioner’s decision of December 3, 1910, and 
held that the $5,000 expenditure, referred to, in the proviso to section © 
2348, is a condition precedent to the right to enter, and not the ac- 
quirement of a preference right to a 640-acre tract. 
The decision appealed from is, for the reasons above stated, hereby 
- reversed and the case is pemanaed for further and appropriate action 
in paemony: with the views herein sa 
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; WITHDRAWN LAN DS—MINERAL neat scala Mae OF AUGUST 
: | 24, 1912. 


Cmovrar. 


| Department OF THE INTERIOR, 
_ GeneraL Lanp Orica: | 
Mae nanig lO, October 21, 1912. 


| Ruorsrers AND Rucervers, | 
United States Land O fies. | 
Sirs: Your attention is called to the act of Congress approved ren 
_ gust 24, 1912 (Public, No. 316), amending section 2 of the act of Con- 
gress approved June 25, 1910 ( 36 Stat., 847), copy of which is here- 
with attached. _ 
You will note that the provision. of the said act of June 25, 1910, 
that all lands withdrawn under the provisions of that act shall, a 
all times, be open to exploration, discovery, occupation, and aiehake 
under the mining laws of the United States, “so far as the same ap- 
ply to minerals other than coal, oil, gas and phosphates,” is changed 
_ by the amendment, so as to ea vide that such lands shall, at all times, | 
be open to exploration, discovery, occupation and purchase under 
the mining laws of the United States, “so far as the same apply to 
metalliferous minerals.” By the approval, on August 24, 1912, of. 
the said act, all- outstanding orders of withdrawal under the act of 
June 25, 1910, were modified to conform to the act approved June 
25, 1910, as amended by the act of August 24, 1912; and, wpon the 
approval of said last named act, the lands empl 4 in sich orders | 
of withdrawal ceased to be and are not open'to exploration, discovery, 
occupation, or purchase under the mining laws of the United States, | 
except for metalliferous minerals. 
_ These instructions are in addition and supplementary to instruc- 
‘tions of March 6, 1911 (39 L. D., 544). | 
You will exercise care in the sireestions of this important modi- 
fication of the withdrawal orders. 7 
. Very ies cian | * 5 8 TRep Dmnwert, | 
— | , —Commassioner. 
"Approved: SO 
SAMUEL ADAMS, ~ 
First Assistant Secretary. 





: /[Pustarc—No. 316.1 | 


AN ACT To amend section two ‘of an Act to authorize the President of the United States _ 
to make withdrawals of public lands in certain. cases, approved June twenty-fifth, 
nineteen hundred and ten, 
Be it enacted by the Senate and House of Representatives of the United. States : 
of America in Congress assembled, That section two of the Act of: Congress 
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approved J une twenty-fifth, nineteen hundred and ten (Thirty-sixth Sintgtes at 
Large, page eight hundred and forty-seven), be, and the same hereby is, 
amended to read as follows: 

“Sec. 2. That all lands withdrawn under the provisions of this Act shall at 
all times be open to exploration, discovery, occupation, and purchase under the 
~mining laws of the United States, so far as the same apply to’ metalliferous 
minerals: Provided, That the rights of any person who, at the date of any order 


>. of withdrawal heretofore or hereafter made, is a bona fide occupant or claim- 


ant of oil or gas beari ing lands and who, at such date, is in the diligent prose- 
eution of work leading to the discovery of oil or gas, shall not be affected or 
impaired by such order so long as such occupant or claimant shall continue: in 
diligent prosecution of said work: Provided further, That this Act shall not 
be construed as a recognition, abridgment, or enlargement of any asserted | 
rights or claims initiated upon any oil or gas bearing lands after any with- | 
drawal of such lands made prior to June twenty-fifth, nineten hundred and 
ten: And provided further, That there shall be excepted from the force and 
effect of any withdrawal made under the provisions of this Act all lands which 
are, on the date of such withdrawal, embraced in any lawful homestead or 
desert-land entry theretofore made, or upon which any valid settlement has 
been made and is at said date being maintained and perfected pursuant to law; 
put: the terms of this proviso shall not continue to apply to any particular 
tract of land unless the entryman or settler shall continue to comply with the 
law under which the entry or settlement was made: And provided further,. 
That hereafter no forest reserve shall be created, nor shall any additions be 
made to one heretofore created, within the limits of the States of California, 

Oregon, Vee Idaho, Montana, Colorado, or Wyoming, except by Act of 
Congress. i. ; 

Approved, August 24, 1912, 


CREDIT FOR PRIOR PAYMENT UPON SECON D PROOF. 


3] 


Taammonense: 


DEPARTMENT OF THE INTERIOR, 
 Generat Lanp Orrices,. 
alte October 24, 1918. 
Pacseads AND RECEIVERS, 
United States ‘Land Offices. 

Sirs: The instructions under the act of March 26, 1908, ‘cian 
in General Land Office circular dated July 23, 1910 (39 ia D., 146), 
under the heading “ Creprr ror PRIOR PAYMENT IN SECOND APPLICA- 
TION TO COMMUTE,” are hereby amended to read as follows: 


CREDIT FOR PRIOR PAYMENT UPON SECOND PROOF. 


In cases where the commutation homestead proof, final homestead 
proof, final desert-land proof, or other proof based upon an original 
entry, upon which you have issued certificate, has been rejected. by 
this office, the certificate canceled, and the original entry allowed to 
stand eas to future compliance with the law, if second proot is 
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| ree credit may be allowed for the money paid on the first proof, 
and the register will issue his certificate, bearing proper number and 
date, making notation thereon in accordance with paragraph 195, 
deciles No. 105, dated May 4, 1912. | 
- The entryman is required to pay the testimony fees*in counsel oh 
with the second proof, irrespective of the fees paid with the first 
proof, which fees are to be accounted for in accordance with instruc- 
_ tions contained in'said circular No. 105. ; | 
If the entire entry is canceled and the entryman 1s ditowed to | 
begin proceedings de novo, as for instance, in a mineral entry, the. 
purchase money paid upon ‘the first entry can not be applied in pay- 
ment for a second entry. The only relief that may be afforded, if 
any, will be upon application for repayment. | 
| Very pepeceny a 2” .  Frep Dennett, 
| | Commissioner. 
Approved: : 
= SAMUEL Abas, a 
First Assistant Secretary. 


Ceanemegeed 


PLACER MINING CLAIMS IN ALASKA. 


DrpraRTMENT OF THE INTERIOR, 
| 7 - Washington, October 29, 1912. 
Untred States Surveror GENERAL = "ees 
: - anp Registers anD' RECEIVERS, 
United States Land Offices, — 
District of Alaska. 


GuyriaMEn : Your attention is directed to the act of Congress 
approved August 1, 1912 (Public, No. 250), entitled “An act to 
modify and amend the mining laws in their application to the Terri- 
tory of Alaska, and for other purposes,” a copy of which appears 
below. | | 
_ It is important to note that this act applies seelcvele to placer 

mining claims located in Alaska on or after August 1, 1912. It does’ 


not in any manner relate to lode mining claims, or to placer mining 


claims located prior to said date. The terms of the act lay strict 
limitations and conditions with respect to placer locations made upon 
or after said date. 

Section one of the act provides that no association oneal claim shall 
be located after August 1, 1912, in excess of 40 acres. This limitation 
is positive whatever may he the number of persons associated together 
or whatever the local district rules or regulations may permit. 

Said section further provides that on every placer mining claim 
located i in Alaska ee the passe: of the act, and until patent there- — 
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for has been issued, not less than one hundred dollars’ worth of labor . 
must be performed or improvements made during each year, includ-_ 
ing the year of location, for each and every 20 acres or excess fraction 
thereof included in the claim. This means that the first annual 
- expenditure on such a placer mining location must be accomplished, 
for-and during the calendar year in which the ¢laim is located, instead 
of during the calendar year succeeding that in which the location is’ 
made. Moreover, the amount of annual expenditure is dependent: 
upon the size of the claim, it being required that at least one hundred 
dollars must be expended for each 20 oe or excess fraction thereof, 

embraced in the location. 

By section two it is provided that no person, as ee or sgent | 
for another, may locate any placer mining claim unless duly author- © 
ized by a power of attorney properly acknowledged and recorded in 
some recorder’s office within the judicial division where the location 
is made. -Furthermore, an authorized agent or attorney can act in 


making locations of placer mining claims for only two individual 


principals or one associate principal during any calendar month and - 
during that period may not lawfully locate more than two claims for 
any one principal either individual or. association. No placer claim 
can lawfully be located except in compliance : ‘with and under the ~ 
limitations of the act. 


In order that the land department may be fully saee in the 2. 


premises, the following requirements must be met with regard to 
applications for placer mining claims located in Alaska on or after 
August 1, 1912: 

Bs Where location is made by agent or attorney the power of attor- 
ney must be in writing and must be executed and acknowledged in 
‘accordance with the laws of the Territory of Alaska or of the State, 
Territory, or District in which it shall be executed. It must be 
- recorded in the proper recorder’s office as prescribed by the act. The 

application for patent must be accompanied by a certified copy of. 
such power of attorney which must show the recordation thereof, but 
it will be sufficient if such certified copy is attached to and made a. 
part of the abstract of title. 

b. One of the principal | purposes of the act is to limit the number 
of placer mining locations made in Alaska through agents or attor- 
—neys. An agent or attorney can not at one time represent more than 
two individuals or one association under powers of attorney. A duly 
authorized agent may make two locations for each of two individual 
principals, or for one association principal, during any calendar 
month but he can make no further locations during that. month for 

those or other principals. |. | 
_ The application for patent should accordingly be sonia by | 
the sworn statement of the agent or attorney setting forth specifically 
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_ the names of all placer mining claims, together with the date of loca- 
tion and names of the locators, which were located or attémpted to be 


located by him under powers of attorney during the calendar month 


in which the placer claim applied for was located. . 3 
-_e, By section three it is prescribed that no person shall dizedily 
locate, or through an agent or attorney cause or. procure to be. lo- 


- cated, for himself more than two placer mining claims in any calen- 


dar month, ‘provided, however, that one or both of such locations 


~ may be included in an association claim. | 


| Whenever a person or an association has. participated in the locat- 
ing of placer mining claims in- Alaska to the extent of two such 
— claims in any calendar month, such person or such association thereby | 
exhausts the right to make placer location for that month. The. 
application for patent, therefore, for a placer mining claim located 
in Alaska on or after August 1, 1912, must contain or be. accom- 
panied by a specific statement, under oath, as to each locator who 
had an interest therein showing specifically and in detail all placer 
locations made by him, or in which he was associated, either directly 
or through any agent or attorney, during the calendar month. in 
which the claim. applied for was located. If no locations in excess 
of those permitted by law were made ‘during such calendar month 
a specific statement, under oath, to that effect, should be submitted. 
This showing must bé made 1 In addition to that her einabove required | 
of the agent himself. 

Section four of the act prohibits the patenting: of any placer min- 
ing claim located in Alaska after the passage of the act, which con- 
- tains a greater area than that fixed by law or which is longer than © 
three times its greatest width. The surveyor-general will be eareful | 
to observe the above requirements and will not approve any survey | 
of a placer location which does not in area and dimensions conform | 
to the provisions of law. | 

By section five of the act it is declared that any placer mining 
claim attempted to be located in violation of the provisions and lim- 
- itations of the act shall be null and void and the whole area covered 

by such attempted location may be located by any qualified person | 


-. the same as if no such prior attempted location had been made. 


Consequently, any attempted placer location not made.in conformity | 
with the act is a nullity and the land covered thereby is open for and 


subject to proper location at any time.’ 


Tt will be observed that the act does not affect tng number of 
claims, lode or placer, and if placer whether located before or after 
- the passage of the’ act, which may be included i in a single application 
es procesamie: 
: : SAMUEL ADAMS, 
First Assistant Secretary. 
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[PuBLic—No, 250.) 


AN ACT To modify and amend the mining laws in their application to the Territory of 
_ Alaska, and for other purposes. 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That no association placer-mining 
claim shall hereafter be located in Alaska in excess of forty acres, and on 
every. placer-mining claim hereafter located in Alaska, and until a patent has 
been issued therefor, not less than one hundred dollars’ worth of labor shall be 
performed or improvements made during each year, including the year of ‘loca- 
tion, for each and every twenty acres or excess fraction thereof. 

Src. 2. That uo person shall hereafter locate any placer-mining claim in 
Alaska as attorney for another unless he is duly authorized thereto by a power | 
of attorney in writing, duly acknowledged and recorded in any recorder’s office 
in the judicial division where the location is made. Any person so authorized 
may locate placer-mining claims for not more than two individuals or one 
‘association under such power of attorney, but no such agent or attorney shall 
._ be authorized or permitted to locate more than two placer-mining claims for 
“any one principal or association during any calendar. month, and no placer- 
mining claim shall hereafter be located in Alaska except under the limitations 
of this act. 

Src. 3. That no person shall hereafter locate, cause or procure to be located, 
for himself more than two placer-mining claims in any calendar month: Pro- 
vtded, That one or both of such sone one may be included in an. association 
claim. 

Szo. 4. That no placer-mining inte hereafter located in Alaska shall He: 
patented which shall contain a greater area than is Heed by law, nor which is 
longer than three times-its greatest width. ; 

So, 5. That any placer-mining claim attempted to be located in violation of 
this act shall be mull and void, and the whole area thereof. may be located by 
any qualified locator as if no such prior: oe had been made. 

Approved, August 1, 1912, 


ALFRED D. HAWK. 
Decided October 30, 1912. 


‘RepaymMent—Acr or MarcH 26, 1908. 
While the repayment act of March 26, 1908, is supplemental to fie act of 
June 16, 1880, it nevertheless affords relief in certain cases coming ‘within 
its provisions where repayment could not be allowed under the earlier act. 


REPAYMENT or PURCHASE MoNEY—MINING CLAIM. | 
The purchase money paid in connection with a mineral entry, made in good 
faith but canceled for lack of sufficient proof of discovery, may be repaid 
under the provisions of the act of March 26, 1908. | 


ADAMS, First Assistant Secretary: 
« Alfred D. Hawk has appealed from the Gaesion of the Commis- 
sioner of the General Land Office dated March 4, 1912, denying 
repayment upon mineral entry, Santa Fe 01071, of the Bitter Creek 
_ Placer, Santa Fe, New Mexico. The entry is sipaated in unsurveyed 
township 39 N. punee 14 EK. "There were several claimants or r Loca- 


DECISIONS RELATING TO THE PUBLIC LANDS. + BBL 


tors of the claim. All have ceaeea rights ‘to Hawk ead all in- | 
cluding Hawk have relinquished claims to the United States. 

It appears that an adverse report was made against the entry by 
a forest officer charging that claimants did not expend $500 on the 
land in labor and improvements and that the land is more valuable. 
for the timber thereon and for townsite purposes than as a mineral 
claim, and that entry was made in order to get control of water 
power and for townsite purposes, and a no discovery. of mineral 
had been made. _ 3 

Hearing was duly had at. which bok ae were present. The 

register and receiver, March 29, 1909, held that defendants had ex- . 
- pended $1,300 on the claim in assessment work; that the record 
did not show that the claim was located for any other purpose than — 
as a mineral claim; that there had been no discovery of mineral - 
and that the only value of the lands was for the small amount of 
merchantable timber thereon and as a forest cover. The local offi- 
cers recommended cancellation. Claimants did not appeal and the 
Commissioner, April 1, 1910, reviewed the record in the case hold- 
ing that no gold or sther minerals of value had been taken out of the 
land and no minerals found save some light colors of fine gold; that 
the timber on the land has little value and it was shown that the land 

had no value for townsite or water power purposes; that its chief. 
value is as a “forest cover.” The evidence showing that no minerals 
~ had been discovered on the claim and that evidences of minerals were 

not such as to warrant further expenditure of time and money, and 
no appeal being filed, the Commissioner canceled the entry. 

‘Thereafter Hawk, as assignee of the rights of his co-claimants, 
applied for return of the purchase money. His application was 
rejected on the ground that there was no conflict to prevent consum- 
mation of the entry and that the entry was not erroneously allowed. 


Repayment was denied on the ground that the act of June 16, 1880 = 


(21 Stat., 287), quoted by Com iesioner did not. authorize or justify 
the repayment applied for. 
- From that action claimant. appealed. | | 

Mineral claimants after location applied for survey ‘ek the claim. 
The same was surveyed October 12 and 13, 1906, by Deputy Mineral - 
Surveyor Preston, who, among: other things, reported : 
' The soil embraced in this claim consists of disintegrated mineral bearing 
porphyries on the mountain slopes and auriferous sand and gravel ane the 
creek bottom. 

‘There is no finding that any fraud or attempted fraud was com- 
mitted. On the contrary the Commissioner, pononaae| ae register 
and receiver, states: : 


Entry was made in good faith and with sufficient - expenditure, but no mineral 
| oNery had been developed. 
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‘The report of the inineral surveyor above quoted shows saeterous | 
sands and gravel and indicates good faith on part. of locators and 
that there was ground for belief that a discovery of valuable min- 
— erals had been made. _ | | 

The entry was canceled because of Jack of proof as to discovery. 
The amount of the claimants’ expenditures clearly shows an honest 
belief on their part that a valuable deposit of placer gold might be > 
developed on the premises, and this in connection with the fact that 
only a small amount: of merchantable timber exists on the land, and 
the other facts in the case, tends to remove any suspicion of bad faith 
_or fraud in connection with the entry and to establish the good faith - 
of the entryman, even though their belief, so far as the record dis- 
closes, was not well founded. The claimants simply erred in their 
judgment in regard to discovery and the character. of the land and 
have, by reason of their mistake, already suffered the loss of their 
expenditures and the papel aon: of their entry, — | 

Because of the lack of sufficient proof to establish discovery of 
_mineral, entry was canceled or rejected, and under the circumstances, 
no actual or attempted fraud appearing, the Department is of opinion 
_that the purchase money paid in connection with the entry is return- 
able under the provisions of the act of March 26, 1908 (35 Stat.; 48), 
which reads as follows: 

That where purchase moneys and commissions paid under any public Jand 
law have been or shall hereafter be covered into the Treasury of the United 
States under any application to make any filing, location, selection, entry, or 
proof, such purchase moneys and commissions shal! be repaid to the person 
who made such application, entry, or proof, or to his legal representatives, in 
all cases where such application, entry, or proof has been or shall hereafter be 


rejected, and neither such applicant nor his legal representatives shall ‘have 
been guilty of any fraud or attempted fraud in connection with such application. 


In the case of Frank G. Bell (39 ce 191), the Department held 
(syllabus) : | a 
_ Mere error of judgment on. the part of a timber and stone applicant in swear- — 
ing. that the land applied for is more valuable for timber than for agricul- 
tural purposes and is unoccupied, no bad faith or attempt at fraud appearing, 
is not sufficient ground for refusing repayment of the purchase money under 
the act of March 26, 1908, upon rejection of the application by the Department 
based upon a finding that the land is agricultural in character, 
In the Bell case the entry was not erroneously allowed. In a 
- case, Bell made a timber and stone entry stating the land was chiefly 
valuable for its timber. It was found after hearing, by Commis- | 
sioner and this Department, that claimant erred and that the timber . 
wag so sparse as to make the land best fitted for agriculture. The 
entry was, therefore, not erroneously allowed nor was it canceled 
for conflict. Hence Popasancnl was not specifically authorized under 
section 2. of the act of June 16, 1880 (21 Stat., 287). 
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It was held, however, that since Bell made an honest mistake in 
- stating the inna was chiefly valuable for its timber, and since no_ 
fraud or attempted fraud appeared repayment was authorized under 
the act of March 26, 1908 (above quoted). | | 
In the case at ba there is not only no proof of fraud‘ or attempted 


fraud, but a positive see of “ good faith ” on the part of the : 


locators. 

While relief may nee i. specifically found in. the act of June. 16, *: 
1880, supra, the latter act of March 26, 1908, clearly authorized ie ae 
repayment applied for. 

While the act of March 26, 1908, hag bean held taerels ie | 
mental to the act of June 16, 1880 (J oseph Gibson, 37 L. D., 338), it. 
nevertheless affords relief ie cases similar to the one at bar. 

The action appealed from is reversed. 


| INSTRUCTIONS. 


THREE-YEAR HOMESTEAD—ALASKA, 
The three-year homestead act of June 6, 1912, As applicable to. homestead 
entries in the District of Alaska. — 


First Assistant Secretary Adams to the oe Pe the Cen- 
eral Land Office, October 30, 1912. 


The chief of the Alaskan field division, at Seattle, akan ik 
has asked -you whether or not the provisions of the act of Congress 
approved June 6, 1912 (Public, No. 179), are operative in the Terri- 
tory of Alaska, and. you, under date of October 21, 1912, have au 
mitted the matter to the Department for Be ete 

Section one of the act of May 14, 1898 (80 Stat., 409); Jeol 


That the homestead land laws of the. United. States and the rights, incident | 


thereto, including the right to enter surveyed or unsurveyed lands under the 


‘provisions of laws relating to the acquisition of title through soldiers’ addi- 


tional homestead rights, are hereby extended to the District of Alaska. 
Section two of the act of March 8, 1908 (32 Stat., 1028), amending 
the act first cited, stated that “all the provisions of the homestead 
laws of the United States not in conflict with the provisions of this 
act, and all rights incident thereto, are hereby extended to the Dis- 
trict of Alaska,” and further specifically provided that no patent 
shall issue upon a homestead entry “until all the requirements 


of sections 2291, 9299, and 2305 of the Revised Statutes have been 


complied with as to residence; improvements, caltivation and proof, 
except as to commuted lands.” 
The general homestead laws, including sections 2291 and 9997, Re- 
vised Statutes, having been extended to and made applicable to the 
55736 ° —VvoL. 41—12-28 
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Territory of Alaska, acts amending or modifying those laws, unless 
specifically limited or restricted, would also apply to that Territory. 
The act of Congress approved June 6, 1912 (Public, No. 179), amend- 
ing sections 2291 and 2297, supra, seduced the required period of resi- 
dence upon homestead entries from five to three years, and in.other 
respects changed the requirements of said sections, dnd was not re-_ 
stricted in operation so far as.Alaska is concerned. It, therefore, is. 
_applicable to the District of Alaska and should be applied to home- 
stead entries therein. You will so advise the chief of field division. 


oe 


| PARAGRAPH 88 OF MINING REGULATIONS AMENDED. 
| - ReGuuatrons. | 


DrrarTMent oF vue LNTERIOR, 
| GrneraL Lanp OFFIcE, 
| | Washington, November 6, 1918. 
REGISTERS AND RECEIVERS, 
,  Onited States Land Offices. 7 

_. Gswrtemen: Paragraph 88 of the mining regulations, approved 

March 29, 1909 oe L. D. ii is hereby amended to read as | 

‘follows: | | | 

Where an adverse claim has been filed, but no suit commenced against the 
applicant for patent within the statutory period, a certificate to that effect 
- by the clerk of the State court having jurisdiction in the case, and also by the 
clerk of the district court of the United States for the district in which the 
claim is situated, will be required. 

Very respectfully, oe Prep See 
4 — Commissioner. 
Approved: | 

 Samurt Apams, 
First Assistant Secreta: 


— 


APPLICATION TO CUT. TIMBER IN ALASKA—AFFIDAVIT OF NON- 
| . OCCUPANCY. 


Peumcdons | 


DepaRTMENT oF THE INTERIOR, 
| Washington, November 14, 1912. 
The ComMMISSIONER OF THE GeneRAL Lanp Orrics. 
Si: Circular of April 29, 1909 (87 L. D., 615), issued under the 
- act of May 17, 1906 (84 Stat, 197), ues allotments to Indians 
and Eskimos, provides, 1 in section 10, that persons Rep me to cut ‘ 
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‘aaber shall file a corroborated. affidavit to the effect that none of 


the lands covered by such application is embraced in any pending 


application for allotment under said act, or in any approved allot- 


ment, and that no part of such lands is in the bona fide legal pos- 


session of, or occupied by, any Indian or Eskimo. 
The more recent circular of February 24, 1912 (40 L. D., Aq ys 


issued. under section 11 of the act of May 14, 1898 (30 Stat., 414), 


concerning sale and use of! timber upon meek public lands In 


| _ the district of Alaska, provides, in section 3, that applicants to cut 
and purchase timber under said. act shall file an application, duly 


witnessed by two witnesses, setting forth the facts therein specified. 


Said requirement does not include a statement as te whether the 
land is occupied by an Indian or Eskimo. | 

- Owing to the difficulty of procuring the services of an officer be- 

fore whom affidavits may be executed in Alaska, and especially in 


view of the fact, that section 5 of the circular provides that a special | 


agent shall. investigate as.to the truth of the statements made in the 
application, and is required to go upon the lands described to make 
such examination, it was designed to waive affidavit as to statements 
made in the application. The same reasons appear sufficient to 


justify waiver of affidavits at time of application, as to the statement 
required by section 10 of the said circular of April 29, 1909, but 


persons applying to cut timber under the said act of 1898, will be 


required to furnish the statement as provided in section. 10 of the 


circular. of April 29, 1909, as a part of the application, the same to 


be duly witnessed by two witnesses, as provided in section 3 of the | 


-. aforesaid circular of February 24, 1912. 
You will advise the local. piicors to this effect by letter, cae ‘alien 
direct the special agents in Alaska to give special attention to this 


matter in making their examinations, so that the application may not 


‘be approved unless the land be free from the occupancy of Indians 


__ or Eskimos, and. is not embraced in any allotment or pending appli- 


cation for allotment, and the special agent,.at time of his. investiga- 
tion, should be peared to take the affidavit of the applicant to cut, 


- vespecting the material features .of his. application, including the : 
‘ matters above set forth respecting allotment or Cou paney of the land 


by Indians or Eskimos. 

I have approved the telegram sapantea by you for transmission 
to the local officers at Fairbanks, Alaska, waiving the requirement 
of affidavit 1 In respect to such applications. | 

Very respectfully, a 
| 7 Water L. Fisoer, — 
Secretary. 


4 
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RULE 8 OF PRACTICE AMENDED. | 
Ruras Or Practice. 


DEPARTMENT OF THE INTERIOR, 
» re Washington, N ovember 15, 1912. 

The Commissioner or THE GenzraL Lanp Orrice. 
Sr: I have your letter of the 9th instant recommending that the 
- required period within which to commence publication, where service 
of notice of a contest is ordered by publication, be enlarged from ten 
to twenty days, and, after consideration. of the representations made 
in your said letter, gimen dient of Rule 8 of Practice to conform to 
sald eocamimendation | is hereby ordered. | | 
Veryrrespectfully, — Warrter L. Fisuzr, 
| _ Rae 


eet 


SOLDIERS’ ADDITIONAL LOCATIONS IN ALASKA. 


_ Crrcunar. 


eee OF THE Tyrerror, 
GENERAL Lanp Orrice, 
| Washington, D. C., November 20, 1912. 
Unrrep Srarns SuRvEYoR GENERAL 
AND REGISTERS AND RECEIVERS, , 
United States Land Offices, | 
District of Alaska. : 

Caer The third paragraph of circular No. 151, “ Location — 
of rights under sections 2306 and 2307, Revised Statutes, m the 
District of Alaska,” approved July 31, 1912 itt L. D., 116], is hereby 
amended as follows: 

On approval of a survey by this office the Surveyor General will be advised 
thereof and directed to file a certified copy of the plat and field notes with the 
register and receiver, who will notify the applicant that within sixty days from 
a date to be fixed by them he must furnish the proofs and evidence of posting 
and publication required by the circular approved January 13, 1904 (32 L. D., 
439, 441), and that in the event of his failure to take action the application 
will be rejected and the suryey canceled. The register and receiver will at 

- once mail a copy of the notice. for publication to the chief of field division. 

‘The purpose of the foregoing amendment is to authorize registers 
and receivers to fix the date within which the proofs.must. be fur- 
nished at such a time as it may be practicable for the applicant to 
comply therewith. Owing to the climatic conditions in the District 
of Alaska and the difficulty of reaching many sections thereof during 
even the most favorable part of the year, it is believed that to insist 
upon the > applicant entver ate the proofs within sixty days from 
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“notice wont in many instances, be suivant to a denial of the right. 
- Registers ind receivers will not permit undue delay, but with their 
knowledge of conditions will fix reasonable dates: for the furnishing 
of proofs. — | 
Very respectfully, a | Frip Drnnett, 
| | | Commissioner, 
Approved : * | | ) 
- Samuent ADAMS, | | | z 
First Assistant Secretary. | ee 


——— 


ALASKAN LANDS—PURCHASE FOR TRADE OR MANUFACTURE. 


Cicunar. 


Durarrtent OF THE INTERIOR, 
GENERAL LAND Orrice, 
“Washington, D.C., N ovember 20, 1912. 


UNITED STATES Surveyor GENERAL. 
: AND REGISTERS AND RECEIVERS, . 
Unated States Lana O fiices, 
> - District of Alaska. 


‘Capa All. the: provisions, requirements, terms, and condi- 
tions contained in and expressed by circular No. 151 of July 31, 
1912 [41 L. D., 116], as this day amended, in so far as applicable, 
are hereby made and declared to be operative and in force in respect 
of applications to purchase lands for use in connection with any. 
trade or manufacturing enterprise, or other productive industry, 
pursuant to the provisions of section 10 of the act of Congress ap- 
proved May 14, 1898 (30 Stat., 409). The object of this regulation | 
is to require applications for nick purchases to precede survey of the 
lands sought to be acquired and to fix and limit the period of time 
within which such applications must be prosecuted to entry and 
patent; and, as well, to prescribe and impose a time limit upon. the 
further procedure OE persons claiming under surveys which may | 
have been executed prior to the date borne hereby. 

Any application for such a purchase which does not sufficiently - 
disclose the applicant’s possession of the lands therein described, 
and the use thereof for some one of the purposes for which, under 
the provisions of the statute above cited, they may be purchaced. 
and which does not, in addition, disclose the character; extent and 
value of any ‘improvements cane upon said lands and the pur- 
poses for which such improvements are used, will be disapproved 
| and rejected ; ane no copy thereof need be furnished to the chief of — 
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field division, nor will any statement concerning the application be 
delivered to the applicant for presentation to a deputy Survey Ot: 
Very respectfully, . , | 
rep Dexnerr, a 
— Convmissioner. 
“Approved: . | 
SaMueL ADAMS, _ 
First Assistant Secretary. 


- COAL LANDS—SURFACE PATENT—PROSPECTING. 
INSTRUCTIONS. 


DeparTMenr or THE INTERIOR, 
Washington, November 21, 1912. 


‘The CoMMISSIONER OF THE GENERAL LAND OFFICE. 


Sm: Paragraph-7 of the circular of September 7, 1909 (38 LD: 
183, 185), pursuant to act of March 3, 1909 Stat. » 844), 1 1s hereby 
amended so as to read as follows: | 


7%. Where election to accept patent with ‘he Hpenhibed reservation has been 
made by the nonmineral claimant, coal deposits in the land may be prospected 
for, mined, and removed under the existing coal-land laws, provided the person 
desiring so to do first procures the consent of the surface owner, or furnishes 
such security for payment of all damages to such owner caused thereby as may. 
be determined by a court of competent jurisdiction. But no coal declaratory 
statement or application to purchase under sections 2347-2352 of the Revised 
Statutes, and the regulations of this office, will be received until the nonmineral 
claimant has elected to take a patent containing the prescribed reservation. 
Appeals shall be allowed in all Droceecines prouene hereunder as in other 
cases. | | 
Very respectfully, _ 3 Shae Anas, 

| | | First. Assistant cE 


INSPECTION OF SERIAL NUMBER REGISTERS IN LOCAL OFFICES. 


_ Insrructions. 


DEPARTMENT OF THE INTERIOR, 
Genera Lanp Orrice, | 
Washington, November 29, 1912. 

Rucrsrmrs J AND | Ruorrvens, 

Onited States Land Offices. 
(GENTLEMEN: In response to the many inquiries received by and 
referred to this office, relative to the conditions under which the | 
ae uae Register may be examined by the general ee and 
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the stent of such exeaanation as may be peinsitted. you are vies 
that this book is a public record and may be reasonably inspected by 
_ any person provided such examination may be made without inter- 
fering with the orderly dispatch of public business. Should you © 
ascertain that any person is obtaining information therefrom for im- 
| proper purposes, you will deny such person further access to the 
register and promptly report your action to this office. | 
_. The circular of April 16, 1910 (38 1 L. D. , 575), is. hereby revoked. 7 
Gry aaa : 
Frep Daanwen | 
3. d Commissioner. 
: ilaserosede | oe 
Sanca Apams, | 
Hirsi Assistant Secretary. 


UNITED STATES EX REL. McKENZIE v. FISHER,* 
In the Court of Appeals, District of Columbia. 


| MANDAMUS—SECRETARY OF THE INTERTOR—-ENTRY OF LAs: 

The decision of the Secretary of the Interior, in the exercise of judgment 
and discretion, within the authority conferred by law, respecting the 
validity of an application to. enter the public lands of the United ee ? 
will not be controlled by mandamus. 


No. 2386. Submitted April 22, 1912. ileal May fo 


Hearing on an appeal by the relator from a judgment of the 
Supreme Court of the District of Columbia, discharging a rule to 
show cause why a writ of mandamus should not. issue, and dismiss- 
ing a a eee 

| 7 _ 7 | Affirmed. 

The Courr i in the opinion stated the facts as follows: | 
This was a petition to the Supreme Court of the District of © 
- Columbia for a writ of mandamus to compel the respondent, as Sec- 
retary of the Interior, to allow the.application of petitioner to enter 
certain public lands of the United. States, and in due course to 
issue a patent therefor. Respondent answered, to which answer 
petitioner demurred. The Court overruled the sewaceer and entered 

a judgment for respondent, from which this appeal is prosecuted. 

The facts briefly stated, are that in 1870 one Godsmark filed an ~ 
application to enter 40 acres of land in the State of Michigan under. 
the homestead laws of the United States.. This entry was contested 


1 Reported in 39 App. D. ¢., 7, and printed. with the permission and ‘through the . 


courtesy of Charles Cowles Tucker, Esquire, Reporter. 
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by one Hess, re in 1879 the entry was canceled. It is siisged that ~ 
| Godsmark was a soldier, and, ther efore, entitled, under Sec. 2306, 
R. S., to make a soldiers’ additional homestead entry. Petitioner is” 
attempting to exercise the right which he claims to have acquired 
through mesne conveyance from Godsmark. His application was 
refused on the ground that the land Godsmark entered in Michigan 
had been granted, prior to his entry, to the State of Michigan for 
the benefit of the Amboy, Lansing, and Traverse Bay Railroad Com- 
pany, and was, therefore, at the time of the entry, not public land 
subject to entry under the laws of the United States, and that Gods- — 
mark, not having entered land subject to entry, had not exhausted 
any portion of his homestead rights, and, consequently, had no addi- . 
tional right to dispose of under the provisions of section 2306, R. S. 

Mr. D. N. Clark, Mr. Homer Guerry, and Mr. Ww. W. W right for 
the appellant. 7 

Mr. Charles W. Cobb, Assistant Attorney-General, Mr. F. W. 
Clements, First Assistant Attorney, and Mr. C. eau Wright, 
Assistant Attorney, for the appellee. — 

Mr. Justice Van Orspet delivered the opinion of the Court: 

We are not called upon to determine the validity of the entry of 
_Godsmark, or whether it gave him a right to an additional entry 
which petitioner, by purchase, could exercise. The authority is 
vested in the Secretary of the Interior by Congress to examine into 
_and pass upon the validity of applications to enter the public lands 
of the United States. His decision in this instance not only involved. 
the exercise of Judgment and discretion, but was made in the dis- 
charge of a duty imposed by law. - To grant this petition would 
require us not only to review the decision of the Secretary, but to 
determine. matters essential to petitioner’s right to make the entry, 
which have not, so far as this record discloses, been. passed upon by 
the Secretary. Assuming that Godsmark did make a valid original 
homestead entry, before petitioner’s application. should be allowed 
the Department. would have. to investigate his military record, 
whether he had in fact assigned his right, and, if so, whether peti- 
tioner is the lawful assignee. Hence, we are not only. called upon to. 

review the decision of the Secretary, but to exercise original juris- 
diction as to the determination of the above facts in a matter in 
_ which he is vested with exclusive jurisdiction. Mandamus will not 
| afford the petitioner any relief. That writ can not be made to per-. 
form the function of a writ of error, and is not, therefore, available 
for the purpose of compelling the head of a- Department of the 
- Government. to reverse a decision made in the exercise of the judg- 


ment and discretion reposed in him by the law, and which he had 


full jurisdiction to make. Neither will it issue to-control the judg- 
ment and discretion of an officer in the decision of a matter in 
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which the a imposes upon him the duty of originally dediding | 
for himself. Decatur.v. Paulding, 14 Pet., 497, 515; United States — 
ex rel. Tucker v. Seaman, 17 How., 225, 230; Gaines v. Thompson, 
7 Wall. 347; Litchfield v. The Register aad Receiver, 9 Wall., 575; 
Uy Se = rel. McBride v. Schurz, 102 U.8., 878; U: S. ex rel. Danias 
a Black, 128 U. S., 40, 48; U. S. ex rel. Riverside Oil Company v. 
Hitcheock, 190 U. S., 816, 324; U. S. ex rel. Ness v. Fisher, U. S.- 
Supreme Court, not yet reported. [223 U. S., 683.] 

The question of law suggested: is not a new one, and original dis- 
cussion is unnecessary in the light of the above eceen The action 
of the Secretary was neither arbitrary nor merely ministerial, but 
was taken in the exercise of judgment and discretion within the 
authority conferred by law. it can not, een be controlled Dy 
rhandamus. 

The judement 1s ; affirmed with costs, and it 18 SO seers: 

A firmed. 
JOHN H. MASON. 
| Decided July 30, 1912. 
Soupmmrs’ ADDITIONAL | RreHT—Orper oF SUCCESSION. 
_ The order of succession to a soldiers’ additional right is fixed by section 
2307, Revised Statutes, first, to the widow, and second, in event of her 
death or remarriage before use or assignment of it, to the original entry-— 


man’s minor children; and State laws and State courts are not competent | 
te control, divest, or defeat the order of. succession so fixed as statute. 


SUCCESSION To Rigut UNDER Section 2307, R. S. 

Upon the death of a soldier entitled to an additional right under section 2306, 
Revised Statutes, leaving persons qualified to take under section 2307, the | 
right passes immediately to those entitled to the. succession, and does not - 
vest in his estate. 


Riguts OF Winow AND MINORS. | 

Where the additional right passes to the widow, there being also minors, it is 
with the condition subsequent of divestiture in case of her death or remar- 
‘riage without having used or assigned it; but upon passing to the minors 
the right becomes perfect and absolute in them, cence vege no condi- 
tion, qualification, or liability to divestiture. | | | 


RIGHT oF MrNnors—FAILURE TO APPROPRIATE DURING MINORITY. _ 
‘The right conferred upon the minor children by section 2307, Revised Statutes, 
is not conditioned upon appropriation thereof by a guardian during their 
| minority, and failure to so appropriate it in no wise affects their title to 
the additional right under: the statute. | 


ConFLIcTING DECISION OVERRULED. 
Allen Laughlin, 31 L. D., 256, overruled. 


Anas, First Assistant Secretary: 

J ohn H. Mason appealed from decision of the Commissioner of the 
General Land Office of May 22, 1911, rejecting his application under 
~ section 2307, Revised Statutes, as assignee of additional homestead 
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right of Abner g, Sanders, to enter E. 4 NE. ty me 18, hs 9 Ns R. 2 
W., S. B. M., Los Angeles, California. 7 

Oetober 29, 1909, Mason filed application at the local office based 
on enlistment of Sander as private in Company A, 8th Regiment 
‘Indiana Volunteer Infantry, September 5, 1861, for three years, and 
his service until his discharge for disability in 1862, and original 
homestead entry of Sanders, October 17, 1866, No. 1062, Topeka, 
Kansas, for N. 4 NE. 4, Sec. 12, T. 7 S., R. 11, canceled December 6, 
1870, for abandonment: Mason” s ae to ‘Somarstip of Sanders’s 
iene is based on assignment by Savannah E. Ice, quondam wife and 
widow of Sanders, remarried and again a widow. 

The matter. was by the Commissioner of the. General Land “Office 
referred to a special agent for investigation, who , April 24, 1911, re- 
turned affidavits and report thereon ae Thnk he assionot ace ‘f, 
Sanders April 15, 1871, his third wife, his first having died before his 
enlistment, with no issue of that union; that he married a second 
time, of which union there were two eter: both now living; of 
the third marriage there was one child, now living; Sanders died in 
Delaware County, Indiana, August:8, 1895, all three of his now living 
children being then minors. His widow, the assignor, about eighteen 
months after Sanders’s death, married one Lyons, with whom she 
lived four and a half years to his death; ten months later she mar- 
ried William Mason, with whom she lived to his death, after which 
she married William Ice, who died March 18, 1898, since which time 
she has remained unmarried, his widow. 

In the record is certified copy of decree centiesat in rhe Dodawars 
| County Circuit Court, Indiana, September 13, 1909, whereby the 
court, in a proceeding entitled “ Estate of Dice ‘S. Sanders, de- 
Sensed: ” on petition of Savannah E. Ice, widow of Abner S. Sanders, 
Supported by “Affidavit and Inventory heretofore filed by Ella O. 
Day,” August 24, 1909, decreed : | 


The right to enter eighty acres of sovaniment land as a soldier’ s additional 


- homestead right of Abner S. Sanders late private Co. A, 8 Regt. Indiana Vol., 


under the provisions of Sec. 2306 and 2307 of the Revised Statutes of United 

_ States; based upon Homestead Entry No. 1062, made by Abner 8. Sanders, 
October 17, 1866, for the North east quarter, Sec. 12, Town. 7 S. Rg. 11 EB, in. 

- Kansas, The same being personal property, all mentioned and described in 

said petition and inventory, be and the same is hereby vested absolutely in the 
said Savannah E. ‘Ice, widow of. the said Abner S. Sanders, deceased. 

This is in form, according to practice of that jurisdiction, an order 
in probate of Sanders’s estate setting over to the widow chattel prop- 
erty by the court in probate of a decedent’s estate. It is not a decree 
in an adversary proceeding by. the claimant against heirs of de-. 
—-cedent to quiet title to property claimed by each adverse party, and 
so is not such a decree as purports to adjudicate a title or settle rights 


of property | as between parties. 
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On these facts the Commissioner held that, as there were three 
minor children of the soldier at time of her marriage to Lyons, she 
was divested of all right based on military service and former entry 
of her former husband Sanders, and such right vested in the minor 
children; that her assignment was invalid and not sufficient base for . 
-Mason’s application for entry. The application was rejected, subject 
to appeal, which was taken and is now here for decision. | 
The questions presented are the order of succession to. the addi- 
tional right, and whether it is an asset of the soldier’ Ss estate dispos- - 
able by the court; like other assets, in probate. — 
The statute provides: 
Sec. 2807. In ease of the death of any person who would be entitled to ao 
7 homestead under the provisions of section two. thousand three hundred and 
four, his widow, if unmarried, or in case of her death or marriage, then his 
‘minor orphan children, by a guardian duly appointed and officially accredited 
at the Department of the Interior, shall be entitled to all the benefits enumer- 
ated in this chapter, subject to all the provisions: as to- ene and improve- 
ment therein contained. — 
It is noticeable that this statute aides not iat i asiiale with the 
| subj ect of devolution of the right at. the soldier’s death, as it does not 
provide to whom.it shall go in case there is no widow, or she remarry, 
and there are no minor children to take. So far as the statute goes, 
it is express and fixes the order. of succession, so that State laws and 
State courts are not competent to control, divest, or defeat it. Wil- 
cox vw. Jackson, 13 Pet., 498, 516. Those named in the order of suc- _ 


cession take by the statute making the orant. They are the bene-_— . 


 ficiaries of the statute. McCune v. Essig, 199 U. S., 382, 889. They , 
on his death become the “ qualified eee ” "Hall a. Russell, 101 
UL. S., 503, 518. , 


The additional. right being e property ” under the decision i 


_ Webster v. Luther, 163.U. S., 331, at Sanders’s death title passed 
- immediately from him to those ame his successors, and the right was 
never an asset of his il if = Pore existed to take the suc- 
cession. 

_ Following that order of succession in the sspeaick case, on Sanders S 
death the widow succeeded to the ownership of his additional right, 
but with the condition subsequent of divestiture, that “in case of 
her death or marriage, then his minor orphan children, by a guard- _ 
ian duly appointed and officially accredited at the Department of — 
the Interior, shall be entitled to all the benefits.” In them the right 
becomes perfect, dependent on no condition, qualification, or liability 
_ to divestiture, for the law ends the line of succession with them. The 
right thus vested in them without condition of divestiture was their 
property, unconditioned, in private right, alienable only. by their own 
- Act, as it was in their father, the first grantee. Subsequent termina- 
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tion of the widow’s second marriage could not deprive them and re-— 
vest her, or their father’s estate, with title. There being no prop- 
erty in the estate, the probate order setting over the right to Mrs. 
Ice was inoperative for want of existence of the supposed subject- 
matter—title to the additional right. 3 
; Departmental rulings on this subject have not been entirely har- 
monious. In Williford Jenkins, 29 L. D., 510, the soldier died leav- 
ing no widow or minor children, and by will jeied all his estate to 
his brother, who assigned the right, which was recognized as good, _ 
and duplicate of a lost certificate was allowed. But in Julia A. Law- — 
rence (ib. 658), after issue of certificate of right to the soldier (Ire- 
ton), he died leaving a widow and three children. The widow remar- 
ried and applied for reissue to her of the certificate, then lost. The 
children had made assignments of their rights to her. The Depart- 
ment authorized reissue of the certificate, but, without statement that 
the children were not minors at time of the soldier’s death, unneces- 
sarily said: “The right is a proper asset of the estate of the de- 
ceased soldier to be administered as any other personal property.” 


_. This was unnecessary to the decision, because if-the children were 


minors when the father died, their-assignment when of full age would 
carry the right to their rao then: so that the conclusion reached was the 
proper one. | 

In Allen Laughlin, 31 L. D., 256, the aides died leaving a widow 
and four minor children, ie: sfiee reaching majority, assigned the 
right, which was sought. 16 be located by the ie aaa The Depart- 
ment rejected the application and held: | | 

Section 2307 of the Revised Statutes gives his widow, during her life and 
widowhood, the right to appropriate it to her use, and, in the event of her 
failure to appropriate it, gives his minor orphan children the right to appro- 
priate it to their use, by a guardian duly appointed and officially accredited at 
the Department of the Interior. In this case it was not appropriated by either. 
‘The soldier’s estate was never divested of the right. This could only be done 
by the act of the widow during her widowhood or on behalf of the children 
during their minority. | 

As now advised, the Depart eas cag erroneous and the 
decision is Gvergled: In John C. Mullery, 34 L. D., 383, 387, the 
foregoing decision was recognized, but as the personal Tepresentative 
“-waived his right to sell,” and obtained an order of court approving 
the sale made by the minor children after attaining majority, their _ 
assignment was recognized, and a right conclusion was reached. In 
John M. Maher, ib., 342, 344, the original entry was made by the 
widow and the adiconal right was her own. Unnecessarily dis- 
cussing the additional right of the soldier had he made the original 
entry, it was said: “If he has no minor children, or ¢f the right ts 
not exercised or disposed of during their minority it reverts to his. 
estate.” Nothing in the case required a decision on this point. 
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In Fidelo C. ‘Shar D, 35 L. D. 164, the succession was sdiseiissed sad 
treated as one of mere right to appropriate the property, which, if 
not, appropriated by the widow or minor children, remained always: 
in the soldier’s estate, the Department holding: 

‘The right itself remains where it first lodged—in the estate of the soldier— 
subject only to the liability to be divested by the parties entitled to exercise 
the right of appropriation. This is the rule announced in the departmental 
decision rendered in the case of Allen Laughlin (81 L. D., 256) and reaffirmed 
in the later decision rendered in the case or John C. muely et al. (84 L. D.,, 
3338, 337) in the following language: | 

“Not being exercised or disposed of by his expla ‘children, during their 
minority, through a guardian, the estate of the soldier was not divested of said. 
right.” : 

But, in fact, the soldier made a will jeceuia his estate to his widow: 
under whom by intermediate assignments Sharp claimed. It does 
not appear there were minor children, so that for all that appears the 
conclusion was the proper one. 

In William E. Moses, 37 L. D., 194, fs seidiee left a widow <a 
minor children. The widow remarried. ‘Two administrators of the 
soldier’s estate, appointed in different county jurisdictions, each as- 
signed the whole right. One of these the children, then of full age, 
recognized and confirmed by an assignment. The assignment to 
Moses, not so ratified, was rejected by the Commissioner. The De- 
partment held: ee =o + 


The right is pr operty, and the statute fixing the order of its devolution ‘makes 
no provision for divestiture of the children for benefit of her who was the 
soldier’s widow in case her second marriage relation terminates, either by death 
of her second: spouse or by divorce. An estate vested in the children will not be 
divested and revested in the former holder, the at one time widow, unless the 
statute so provides. Mrs. Mix’s divorce did not take from the children the 
property that had vested in them or revest her with a title that. passed from her 
by her remarriage. The children became sole beneficiaries by her remarriage, | 
without liability to be displaced in right by her in event she again became sole. 

It should here be noted that the words of the statute “ by a guardian 
duly appointed and officially accredited to the Department of the | 
Interior” are not in form and can not be properly construed as a 
| limitation or condition that the right must be exercised in behalf of 
the minor children during their minority. These words are in the 
nature of direction or suggestion how the minors, incapable of acting’ 
for themselves, may during minority obtain the benefits conferred. 
_ Had Congress intended that the right should expire or lapse, if not, 
used during minority, such intent: would have been expressed by 
appropriate ‘words. Had Congress intended that during minority. 
only the minor children might appropriate and obtain all the benefits, 
it. would not have used the words “ shall be entitled to all the benefits ” 


without clear expression indicating by limitation over to whom the _ 


right should go ultimately, if they did not appropriate it during 
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minority, or that in such event it should lapse and determine. Hav- 
ing clearly expressed its solicitude for them by providing that on 
death. or marriage of the widow, the minor orphan children shall be 
entitled ‘to all its benefits, and no intent for lapse or other devolution 
of the right. being: expressed by Congress, no lapse or other devolution 
can be created by mere construction. — ee 

No reason “appears to reconsider or overrule the construction of 
_ the statute given in William E. Moses, supra, and, in the view of the 
Department, section 2307, Revised. Statutes, fa the order of suc- 
cession to the additional right to be, first, to the widow, and, second, 
in event of her death or remarriage before use or assignment of it, 
{o the original entryman’s minor children. - 

In the present instance, none of the three children has sete 
though one of them, Day, appears to have been a petitioning party, | 
asking the. court to set over the right to her mother, Savannah E. 
Tce, and as a consenting party was thereby concluded. Wilham E. 
~ Moses, 37 L. D., 194, 196-7. But, as the other two children did not 
participate, the present applicant is not seized of their interests. The 
rejection of the application by the Commissioner Is therefore, for 
 reasons-herein ee affirmed. | 


Se emeeeeenaaneeaened 


J OHN H. MASON. 


Motion for Scnanene of departmental decision of J uly 20, 1912, 
41 'L. D., 361, denied ay First Assistant shi Adams, December 


17, 1912. 


errr 


ELLEN A. HARTING. 
Decided August 7, 1912. 
ENLARGED HOMESTEAD-——-CULTIVATION—-CREDIT FOR MILITARY SERVICE, 

An entryman in making proof of residence under the enlarged homestead 
act of February 19,:1909, is entitled, under section 2305 of the Revised 
Statutes, to eredit for military service; but the provisions of said section 
can not be extended to relieve him from the specific. requirements of the. 
enlarged homestead act respecting. culeaclom 3 


ADAMS, First Assistant Secretary: | 
| “Appeal i is filed by Ellen A. Harting from a deere of October 4, 
1911, of the Commissioner of the General Land Office affirming the 
action of the local officers and rejecting final proof submitted by 
her December 16, 1910, on her homestead entry made November 22, 
1909, under the enlarged homestead act of ee 19, 1909 (35 
639), for the S. 4 SW. 4, and S. 4 SE. 4, Sec. 14, and NW. 
1, Sec. 93, T. 2 N., R. 28 E., Fort Sumner, New Mexico, land dis- 
| a becanne of insufficient residence upon and cultivation of said 
| land. 7 
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Said proof shows establishment of residence. November 27, 1909, 
_ and continuance thereof to date of proof; also improvements valued 
at $4.00 to $500, and cultivation of 80. acres, planted to crops in the 
year 1910, no crop being harvested because of the drought. 

The entrywoman appears to be entitled to credit under section | 
- 2305, Revised Statutes, for three years, eight months, and three days — 
militancy service of her deceased husband, Samuel K. Harting. This 
period, with the residence shown: in said proof, leaves a deficit of 
three months and two days, which the Commissioner required should 
be completed and also that cultivation should be continued in ac- 
cordance with the provisions of said act, namely, of one-eighth of 
the land during the second year of entry ad one- fourth thereof dur- 
ing the third, fourth and fifth years. — 

It is contended in this appeal that said requirement as to Pibire | 

cultivation of the land is not in accordance with law, and that credit 
on account of said military service should be extended to. cultivation 
as well as to residence. | 

Section 4 of said act of February 19, 1909, ‘requires, in the gub- 

mission of proof on entries made thereunder, “in addition to the 
proofs and affidavits required” in making final proof on entries 
made under the Revised Statutes, proof also of cultivation of speci- 
fied portions of the entry from year to year, as above stated. The 
specific requirement of said act of 1909 as-to cultivation of entries 
‘made thereunder, obviously can not be affected by the previously 
enacted section 2305, Revised Statutes, allowing credit as to resi- 
dence on homestead entries for military service. 

Since this case was appealed, the act of June 6, 1912 (Public, No. 
179), has been passed, but no proof having been offered thereunder, 
said act has not been considered. , 

The decision appealed from is affirmed. 


Ere 


‘DEAN v. ISAACS. 
Decided August 17, 1912,. 


-Practice—Conrest—Notrcr BY PUBLICATION. _ 

The old Rules of Practice were superseded by the revised rules which went 

- into effect February 1, 1911, and no jurisdiction is acquired by. publication 

- under the old rules of notice of a contest filed after such rules ceased to 
be operative. - . 7 


- ENLARGED ST ae Caer Ewrey. 


After the submission of. commutation. proof upon a homestead entry such | 


entry can not be made the basis for-an additional entry under the enlarged 
~ homestead act of February 19, 1909, although payment of the commutation 
money had not been made at the time the additional application was filed. 
ApaMs, First Assistant Secretary: 
‘Appeal ; is filed by C. Kinsman Dean from decision of November ; 
14, 1911, of the Commissioner of the General Land Oitice reversing 


“ 
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the ‘action of the local aticers and dismissing thé contest filed i 
said Dean against the homestead entry made October 23, 1907, by 
George F. Isaacs, for the SW. 4, Sec. 22, T. 30 S., R. 42 W., and his 
additional homestead entry made June 29, 1910, under the act of 
February 19, 1909 (35 Stat., 639), for the NW. + of said section, 
Lamar, Colorado, land district, for the stated reason that Dean’s | 
contest affidavit does not set forth erounds warranting cancellation 
of said entries. 

These lands were designated May 1, 1909, as subj ect.to entry under 
said act. | 

Commutation Scot was submitted on aa casual entry June. 12, 
1909, and was approved as sufficient by the Commissioner February 
26, 1910, and Isaacs was notified that upon payment of the commuta- 
tion money certificate would issue. Payment of said money was not 
made, but on May 17, 1910, Isaacs filed his application to make addi- 
tional entry, which was allowed June 29, 1910, as stated. | 

Said contest affidavit filed January 14, 1911, charges— 


‘That said original homestead entry was not made in good faith for the 
‘purpose of procuring a home, but for speculative purposes; that said George F. 


'. Tgaaes offered final commutation proof for said land on June 12, 1909, that said 


proof was accepted, that afterwards, to wit, on May 17, 1910, he attempted to 
make additional homestead entry No. 08026, above described; that. the said 
entryman on or about the time he offered said ‘commutation proof, sold the 
land embraced in ‘his said original homestead entry; for and in consideration 
of the sum of $1,200, that he received the purchase money, being paid $200 
cash, and the remainder in horses and other property ; that after. receiving the 
payment for said land he failed and refused to pay the purchase money, as 
provided by the commutation law; that he is now offering his relinquishment 
for sale; affiant states that this action was premeditated and previously 
planned for the purpose of fraud and speculation; that if his relinquishment 
is now filed and accepted, his said fraudulent and SpE CuIRUAe intent will have 
been fully accomplished. 

By letter of March 20, 1911, the Commissioner held that this 
affidavit set forth sufficient charges, if proven, to defeat the entry, 
and notice was issued. thereon, service by publication being made, 
however, under the old rules of practice. Hearing was had, the 
entryman making default, and the local officers found the chances to 
be sustained. The Commissioner held, in the decision appealed from, 
that no jurisdiction attached under the notice given, because of fail- 
ure to comply with the rules of practice in force since February 1, 
1911 (39 L. D., 395), and that, on reconsideration of said contest 
affidavit, the charges laid cherein are believed to be insufficient in 
substance to warrant a hearing. | : 
The Department concurs in the holding | as to the question of 

jurisdiction. The last-mentioned rules of practice should have been” 
complied with herein, and no ju.isdiction attached under the notice 7 


* 
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given wanes the old ie shiek ceased to be nepeaaye prior to the 
acceptance of this contest affidavit. 

The gist of the charge made in said affidavit is that this original 
entry was speculative; the allegations as to the submission of com-— 
mutation proof, the sale of the original lands, the making of the 
additional entry, and the offer of a relinquishment of the lands, being 
matters of inducement to the charge of speculation rather than as 


_ constituting independent charges. 


Furthermore, if such sale were in fact made atter submission of 
_ proof the additional entry must fail for want of a subsisting original 
entry on which proof had not been made, which is requisite to support 
an additional entry. The fact payment of.the commutation money 
had not been made would not affect such case, as upon payment 
thereof same would relate to the submission of the proof and operate 
to perfect the original ee as 08 that cate prior to the additional 
entry. 7 
If such sale were prior to the submission. of proof, both the original 
and the additional entry would be forfeited. 

Hearing will therefore be had open due notice to all interested 
parties. | 
| The decision appealed from i is reversed. 


————— 


J. C. §. MINING COMPANY. 
Decided September 28, 1912, 


MINING Crarst—Pusrication oF NOoTICE. 
The regulations respecting the publication of notice of. an application for 
_ patent for a mining claim require that the notice shall appear in each issue 
of the designated newspaper published during the sixty-day period fixed by. 
_. Section 2325, Revised Statutes, excluding the first day of issue; and publi- 
cation in only one issue each week of a triweekly newspaper, for the period 
of sixty days, does not meet the vreduiremcits of the statute and regu- 
lations. 


| Apams, First Assistant Secretary: . 

| This case is before the Department on the appeal of the J. C. 5S. 
Mining Company from the Commissioner’s decision of J uly 19, 1911, 
holding for cancellation its mineral entry 06181 for the J. C. S, No. 
1 and other lode mining claims, surveys Nos. 6031 and 8016, situate 
in the Provo mining district, Salt Lake City land district, Utah, 
because of insufficient publication of notice. 

The application, it. appears, was filed January 10, 1910, notice 
whereof. was advertised nine consecutive Tuesdays in the : Provo. 
Post,” a tri-weekly newspaper ees Tuesdays, ee and 
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Saturdays at Provo, Utah, the first notice appearing in the issue of 
Tuesday, June 14, 1910. The Commissioner objects to the sufficiency : 
of the publication on the ground that the notice did not appear in 
each issue of the newspaper published during the required sixty- -day 
publication period. The objection of the Commissioner is sound. 
‘The mining laws provide (see section 2325, Revised Statutes) that: 

. The register of the land oftice, upon the filing of such application, plat, field 
notes, notices, and affidavits, shall publish a notice that such application has: 
been made, for a period of sixty days, in Ene newspaper to be by bim ale 
as published nearest to such claim. -— 


By paragraph 45 of the Mining Pendens it is provided that | 
when publication is made in a weekly newspaper the notice shall 
appear in nine consecutive issues of the paper ; but that “when in a: 
daily newspaper uh notice must appear in each issue for sixty-one | 
consecutive issues, ” excluding, i in each case, the first day of issue. They 

thus, in effect, require the notice to be advertised in each issue of the 
paper published during the required period of publication excluding 
the first day of issue. If the designated newspaper be one that. is 
published weekly, the advertisement must be in nine consecutive 
issues “Of ‘such paper to fulfill the requirement; if in a daily paper, 
the notice would be required to be advertised in sixty-one consecutive 
issues of the paper; if in a tri-weekly paper, the notice would be 
| required to appear in each issue for sixty days. Inasmuch as the 
notice in this case appeared in but nine issues of a triweekly, the pub- 
lication must be held to be insufficient to satisfy the requirements of 
the law. The jurisdiction of the local office to allow the entry being 
dependent upon advertisement: and proper notice, the entry must be 
-canceled. 
It is accordingly. so ordered and the decision appealed from Is 
affirmed. | i 


ELLEN M, SWEETLAND. 
| Decided September 28, 1912. 


ISOLATED TRACT—ORDER OF SALU—WITHDRAWAL. | | | 
An order by the Commissioner of the General Land Office directing the ste 
of; an. isolated. tract. does” not affect the | authority | of the President to 

_ thereafter withdraw the land for forestry purposes ; and eash ee al- 
“lowed upon sale” of, the land after. such withdrawal is invalid. 


Apams, First Assistant Secretary: 

On November 23, 1906, the Commissioner of the Getiaral re 
_ Office, upon. the nonlieation of one Edward J. Baker, ordered the 
- sale of the SW. 4 NE. 4, Sec. 10, T. 3 N., R. 16 E., M. D. M., Sacra- 
| mento, California, land district, as an isolated tract, ander section 
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9455, pega Statutes, as amended by the acts of February 26, 1895 
(28 Stat. , 687), and June 27; 1906 (34 Stat., 517). . 

By executive proclamation of October 06, 1907 (35 Stat., 9158), , 
he above described tract was made a a of the Stanislaus National | 
Forest. 
On October 30, 1907, ii local ofliéers issued notice of the mal of 

said land. and the same was. duly published? It appears that the 
delay in the issuance of the notice was due to the fact that Baker 
was not advised of the allowance of his application until October 10, 


1907. 


On December 16, 1907, dee date sponta for the ne Ellen M. 
os Sweetland, the highest bidder thereat, made cash entry for said land. 
On November 20, 1911, the Commissioner of the General Land 


. Office, citing the case of Svatovar Igali (40 L. D., 105), as authority 


for his action, held Sweetland’s entry for eri and her ap-’ 
? peal from that decision brings the case before the. Department. 

It is urged by the claimant that the Igali case, referred to by the 
omit ise riot has no application, because, first, there had been no 
segregation of the land, in that case, upon the books of the local 
land office, and, second, the land was mineral in character and the: . 
withdrawal was from disposition pending legislation affecting the 


use and disposal of the mineral deposits; whereas, in the case under - 


consideration, a proceeding by the Government upon the charge that 
the land is chiefly valuable for the timber. thereon and that the pur- 
chase was made in the interest of a corporation, was dismissed. 

As to the claimant’s first’ contention, there ‘is nothing in the Igali 
decision to sustain it; neither was the notation of the Comimissioner’s 
order of sale upon the records of the local office material to the issue - 
presented in that case nor has it any bearing upon the validity of 
the entry under consideration. The proclamation establishing the 
Stanislaus National Forest excepted from its effect only— 

All lands which are at. this date embraced. in any legal. entry or -eovered. - 
. by any lawful filing or selection duly of record. . _. or upon which any valid 
| settlement has been made, ete. | | | 
The proclamation. revoked the érdee of mae issued by thie Com- : 
“missioner, no entry, filing, or selection having been made thereunder, 
and the action of the local officers in scubssquently issuing notice of — 
sale and selling the land was without authority'and void. While — 
for administrative reasons it has been found expedient to withhold 
isolated tracts from other disposition to private applicants after the 
Commissioner’s order of sale has been noted upon the local: land 
office records, such order can not affect the authority of the President | 
to withdraw the land, whether for forestry ee or for classifi- 
cation as to mineral or other value, 
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The failure of the Government to establish its: charges that the 
land was chiefly valuable for timber and that claimant’s entry was — 
speculative, can not validate an entry made without authority of 
law. Moreover, the President may reserve, for forestry purposes, 
“public lands wholly or in part covered with timber or under- 
erowth, whether of commercial value or not,” under the provisions 
of section 94 of the act of March 3, 1891 (26 Stat., 1095, ae 
The Commissioner’ s decision is, scoordingly, affirmed. 


ee 


STATE OF MONTANA. 
Decided October 1, 1912. 


Repaymenr—Fers—Acr or Marcu 26, 1908. 

The act of March 26, 1908, specifically limits cepasiienke. thereunder to 
“ purchase moneys and commissions,” and furnishes’ no authority for 
repayment of “fees” paid in: connection with applications for segregation 
under the Carey Act. 


Apams, first Assistant Secretary: 

The State of Montana has appealed from i aainon of ihe Com-. 
missioner of the General Land Office, dated October 8, 1911, denying 
application for repayment of moneys paid in connection with appli- 
cations for segregation under the Carey Act, lists Nos. 17 and 19, 
of certain lands in the State of. Montana, which: lists were held for 
rejection by the Commissioner of the General Land Office for ‘the 
reason that a portion of the lands was not subject to segregation 
because of conflict and for the further reason that as to the remain- 
ing lands the showing submitted was SESSA to warrant segre- 
gation. 

After the lists were held for piseton the State filed a pebnonian: 
ment or withdrawal of its application. | 
_ Section one of the act of March 26, 1908 (35 Stat., 48), provides: 


That where purchase. moneys and. commissions paid under any public land > 
law have been. or shall. hereafter: be covered into the treasury of the United » 
States under any application to make any filing, location, selection, entry or 
proof, such purchase moneys. and commissions shall be repaid to the person 
_ who made such application, entry, or proof, or to his legal representatives, in 

all eases where such application, entry, or proof has been or shall hereafter 
be rejected, and neither such applicant nor his legal representatives shall be 
- guilty of any fraud or attempted fraud in connection with such application. 


- The moneys asked to be repaid consist of fees of $1.00 for each 160 
~ acres of land included within the application lists submitted by the 
State and are denominated and treated as “fees.” See act July 1 

1864 (13 Stat., 335), and paragraph seven us section 2239 of the 


‘Revised Statutes, 
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The act of June 16, 1880 (21 Stat., 287), inthotene penn 
in certain cases, Bee aes refers to “ fees,” “ iccemnmniseigns and 
“‘ourchase money,” but the act of March 26, 1908, under which — 

repayment in this case must be made, if at. all, for such lands as were 
at time of application vacant and subject to selection, specifically _ 


confines repayments to “purchase moneys and commissions.” It 


must be concluded from the language used in the latter act that 
Congress did not intend that, fees paid to local officers in such cases — 
should be repaid and that return of moneys was designedly limited 
to purchase moneys and to the commissions specifically provided for 
in certain cases by the law... The decision of the Commissioner is_ 
accordingly affirmed for the. foregoing reasons, which renders con- 
sideration of the question raised by the appeal and by the Commis- 
sioner’s decision, as’ to the valleova relinquishment of the selection 
by the State, unnecessary. - Bs | v4 ee 


-RAMAGE v. BECKWORTH. 
- Decided October i, 1912. 


Sxoond DESERT EwrRy—ABANDONED ‘Brmy—Quaunicamions—Acr ‘MRO 26, 
— 1908. | | 

' A desert entryman wid had  aeeaaly abandoned his entry, and which was 

subject to cancellation on the ground of abandonment, at the date of the 

act of March 26, 1908, is within the provisions of that act, and is not 

disqualified to make second desert entry thereunder merely because his 

abandoned | entry is still of record. | 


‘AvaMs, First Assistant Secretary: 
January 24, 1907, George EK. Wright made eres land entry 3693, 
at. Los ‘Angeles, California, for land described as NE. i, Sec. 18, 
T. 16 S., R. 15 E., S. B. M., which he assigned to Janet A. ariage 
June 2, 1908. Ramapo fae offered three annual proofs—the first, 
J.une 19, 1908, the second, April 18, 1909, and the third, June oA, 
1910—the first two of $160 each and the last of $168. A resurvey 
having been made under authority of the act of July 1, 1902 (32 
Stat., 728), she, upon December 7, 1909, filed an application to adjust 
her eee to the following desenipton: Lots 1, 4, and 5, Sec. 18, © 
T. 16 S., R. 145. , and lots 1 and 2, Sec. 18, fie 16 S., R. 15 E.. semen 
ing to the resurvey. 7 
June 1, 1909, Cornelius Ww. Beckworth filed. his. application to _ 
make socond desert land entry for lots 1, 4, and 5, Sec. 18, T. 16 S., 
RR. 14 E., S. B. M., according to the resurvey. This application vast 
rejected by the erick and receiver June 16, 1910, because of con- 


flict with the application for adjustment by Ramage. Beckworth — 


appealed to the Commissioner who, upon October 18; 1910, directed a 
| scare to determine the rights, of the. parties. 
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After hearing, i in accordance with the. Commissioner’ S siden the 
_ register and receiver, by their decision-of September 14, 1911, recom- 
‘mended that the application of Ramage, as. far as in pontlict with 
that of Beckworth, be rejected. Their recommendation was affirmed ° 
. by the Commissioners in his decision of J anuary 16, 1912, from which 3 

an appeal has been prosecuted to the Department. : | 
_ The record discloses that Wright, the assignor ee Ramage, in 
| sae claimed upon the ground land known as the NE. 4, Sec. 5, 
oT. 16:8., R. 15 E., according to a. private survey which may Be 

nea ‘the Imperial Survey. | After making his entry, he filed _ 


notices to. oS effect. upon the N K.«4, ‘Sec. 5. - He made his entry a . 


of: the NE. 4, Sec. 18, for the reason that the description NE. 
Sec. 5, had already been used by some one else. Ramage, when 2 
puirchascd the entry from Wright in June, 1908, did so through an 
agent, prior to examining the land. She apparently had no knowl- 
edge that Wright was claiming the other tract, but endeavored to 
claim land described as the NE. 4, Sec. 18, T..16 S., R. 15 E., accord- 
‘ing to the Imperial Survey. In the latter part of 1907, Cornelius 
W. Beckworth went into possession of the W. 4 NE. 4, Sec. 18, T. 
16 S., R. 15 E., according to the Imperial Sirveys, He erceeed a 
swalll cabin and proceeded to do some reclamation work, and, appar- 
ently, has been .in possession of that tr act ever since. Ramage did 
not take assignment from Wright until. June, 1908, and when her 
agents went upon the ground they were informed by Beckworth of 
_ his claim to the W. 4 of the NE. 4, ‘and all of the work: since done 
for Ramage has ear upon the E. 4 of the NE. 4 of said Sec. .18, not 
_ claimed by Beckworth. The local officers rightly held. therefore 
upon. the record: Ses ee ae | 
' That the land ‘to. which Ramage: seeks - 46 amend was not that selected and 
entered by Wright, that it was. not the NE. 4, Sec. 18, Tp. 16-8., R. 15 B., by 
_ the. survey of 1856, that. neither Went nor Ramage was ever-in possession a 
the tract in dispute, Loot , 

- Assuming that Backeorth was qualified eats would be no ques- 
tion but that the judgment must be in his favor, and, indeed, appel- 
lant merely argues that Beckworth was disqualified to make further 
claim under the desert-land law, and that therefore his pending 
application can not be allowed in face of the intervening claim of — 
Ramage. Respecting this feature of the case, the record shows Beck- © 
worth made desert-land entry, No. sie (serial 04908), November 5, 

1907, at Los Angeles, for the S. 4 SE. 4, Sec. 1, N. 4 NE.4, Sec. 12, T. 
16 8.,R. 11 E. This was canceled August: 8, 1910, upon ae contest 
of one M. C. Bosworth, filed January 13, 1910. Beckworth testified © 
that, at the time of. malas his first desert. land entry, he was of the 
opinion that the same could be irrigated. from a ditch to. be con- 
structed by one of the irrigation companies in the Imperial Valley; a 
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that, hewives having ascertained that the land was too high, he = 


os ar anenen: the same and never performed any work thereon. While > | 


the exact time of his abandonment of the former entry is not clear, it 
is evident that he had abandoned it long prior to the assertion of any 
right by Ramage to the tract in controversy, and prior to the passage _ 
of the act of March 26, 1908 (85 Stat., 48). He also seems to have 
executed a relinquishment for his prior entry before a notary public, 
but the date.of this relinquishment does not appear and it seems. 
never to have been transmitted to the local land office. The appellant 
contends, however, that Beckworth. could not become. qualified to 
make second desert: land ney until his first: entry had ‘been ‘eanioelbt. | 
of record... | <a 

 The-act of March: 26, 1908 (38 Stat. , 48), sutnoraina’ ihe makiig - 
of second desert: land cares ‘Js eae in its language to that: of 
February 8, 1908 (35 Stat., 6), allowing second homestead entries. 
Under the act of February 8, 1908, the Department held, in Liberty 
w. Moyer (88 L. D., 381), that a homestéader who had actually 
abandoned ‘his. entry, and which was subject to ‘cancellation on the 
ground: of abandonment. at the date of the act of February 8, 1908, 
comes ‘within the provisions of that act and is not disqualified, as a | 
settler with a view to second entry thereunder, by reason of the fact 
that his first: and abandoned entry was still of. record. A similar 
holding was made in Walton e¢ al. v. Monahan (29 L. D., 108), under 
. the second homestead act contained in section 13 of the act of March 
2, 1889 (25 Stat., 980)... | | 

Beckworth. accordingly was duly atialified 6 shake second desert 
entry while in possession of the tract and prior to the assertion of | 
any rights thereto by Ramage and also at the time he filed his appli- 
gation therefor. After a thorough consideration of the entire record, 
the Departinent finds rio error in the concurring conclusions below, 
and the decision of the Commissioner i is s accordingly ae 


* “REED ve ST. PAUL, MINNEAPOLIS, AND ‘MANTTOBA RY. 00, 
| Decided ‘October 3, 1912. eG 


| Samm eee OF Noxcontievoua TRAcTS—HQUITABLE ansenrounion. 
_ Where by inadvertent action of the land department in issuing patent to a 
railway company for a tract of land embraced in a settlement claim the 
remaining tracts embraced in.the settlement claim are-rendered noncontig- 
— uous, the settler may be permitted to make entry of the remaining tracts 
8 notwithstanding their. pnoncontiguity with the view of submitting. the e entry 
to the Board of ‘Equitable Adjudication for confirmation. : 


Apams, ‘First Assistant Secretary: : 7 
a Charles ‘W. Reed appealed from jeagon. of the Conmisione: of | 
Pee, the General Land Office of March. 31, 1911, requiring him to elect 
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which of two noncontiguous tracts he would take as his homestead 
entry, lot 4, or W. 4 SW.’ 4, Sec. 3, T. 39 N., R. 6 E., W. M., Seattle, 
Washington. | 

May 5, 1902, the railway company filed at the local office optics 
tion to ssléet, with other land, the SW. 4 NW. 4, Sec. 3, T. 39 N., - 
R6E,, W. M., under act of August. 5, 1899 (27 Stat., 390). Plat of 
survey naa fled 4 in the local office February 6, 1907. On the same 
day Reed filed in the local office his homestead application for lot 4, 
SW. 4 NW. 4 and W. 4 SW. 4, Sec. 3, alleging settlement November | 
24, 1906. February. 93, 1907, the company applied to conform said 
saleetion to the lines of survey.. April 23, 1908, patent was issued to 
the Great Northern Railway ey successor in interest to the 
selecting company, for SW. + NW. 4, thus breaking into two non- — 
contiguous tracts of forty mad eighty acres, respectively, the con- 
tiguous tract which Reed claimed under his settlement and for which | 
he applied to make entry. 

At the same time as Reed’s. ‘pplication for entry John. Ronee 
applied for the SW. 4 of the section, and Henry W. Parrott made 
timber and stone application for the: same tract. A hearing was 
ordered and held at the local office December 1, 1909, to determine the 
nents as between themselves of Reed, Carlson, and Parrott as to 
W.4ESW. 4. I an UaEy 21, 1910, the local office allowed Reed’s appli- 
sation as to Ww. i SW. 4, nofectinn the as of the two adverse 
claimants. 

February 9, 1910, Reed filed i In the local office a ee ca asking for 
rehearing between himself and the railway company as.to the SW. 4 
NW. i, Sec. 8, and that the patent. to the railway company: be 
canceled. 

The Commissioner held that, as the railway selection was filed - 
nearly four years prior to Reed’s settlement, his application must be 
_ rejected, and thereupon ruled him to elect which of the remaining 
~ noncontiguous parts of his settlement claim he would enter. _ | 

It was error of the General Land Office to issue patent to the © 

railroad company while an undisposed of settlement claim was 
existing against it. There should have been a hearing between the 
‘railway company and the selector as to priority of right. Affidavits 
filed by Reed show that the land in question was settled upon by one 
J. W. Tincker during 1901, he being a qualified settler: entitled to 
take a homestead entry and intending so to do. He remained in 
possession until August, 1906, when he sold his settlement claim to 
Walter M. Smithey, who intended to. make a homestead entry of it, — 
but, November 24, 1906, sold it to Charles W. Reed for a valuable 
consideration, who then took possession and has been in possession 
ever since, | 
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If these allegations are true, then the land was not subject to the | 

railroad selection of May 5, 1902, having been: previously settled. 
upon and claimed by Tineke: a, analified settler under the homestead. 
laws; for, by the act of 1892, according to the company a oe of 
| salsetion: such right is limited to— 7 a | 
an equal quantity of nonmineral public lands, so classified as nonmineral at ce 
time of actual government survey, which has been or ‘shall be made, of the 
United States, not reserved, and to which no adverse right or-claim shall have 
attached or have been initiated at the time of the making of such selection lying 
within any State, into or through which the railway owned by said railway 
company runs, to the extent of the lands so relinquished and released. 
_ Both at the time of the filing of the original selection for unsur- 
veyed lands and at the time of its adjustment to the lines of the 
survey, the tract in question was embraced within the claim of an 
actual bona fide settler. A hearing should, therefore, have been. 
ordered between Reed, the homestead applicant, and the railway com- 
pany. Patent having issued, however, to the railway company, the ~ 
tract has passed beyond the jurisdiction of this Department. Reed 
should not suffer for such error of the Land Department, and if he 
_is willing to accept the remainder of the tracts embraced in his claim 
he should be allowed to perfect title thereto, notwithstanding such 
tracts are rendered noncontiguous by reason of the erroneous issue 
of patent to 40 acres of the land to the railway company. De Simas 
v. Pereira (29 L. D., 721). Unless, therefore, it is found desirable to 
further investigate ‘the allegations respecting settlement, made in 
support of Reed’s application, the same will be allowed, and, if per- 
fected,.in the absence of other objection, may be submitted to the 
Board of Equitable Adjudication for confirmation. 

The décision appealed from must be, and is, accordingly ais 
reversed and the case remanded for further consideration and action 
in accordance with this opinion, 


ere 


FRANK C. JONES. 
Decided October 10, 1912. 


, Dusurt ENTRY WITHIN RECLAMATION PROJECT—EXTENSION OF TIME. 

Section 5 of the act of June 27, 1906, authorizing an extension of time for 
compliance with law on desert entries within reclamation projects, applies. 
only to entrymen who have been directly or indirectly delayed or prevented 

. from carrying out their plans and works for obtaining a water supply by 
creation of a reclamation project. —— - | 


ADAMS, First Assistant Secretary: 
Frank C. Jones appealed from decision of the Coninisionge of 
the General Land Office of December 6, 1911, denying application. 
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for extension om time for making annual proof on his desert-land: 
entry for SE. 4 NE. t, Sec. 4, T. 10 N., R. 23 E., WwW. M., North 
Yakima, Washington. | 
| March 94, 1909, Jones made ces, on qiich he fa sapnied two 
annual ee showing preparatory. work: looking to reclamation of | 
the land, at expenditure of $290.. September 5, 1911, he filed cor-_ 
roborated affidavit asking extension of time ander act of June 27, 
1906 (34 Stat., 520), showing that “The Valleys of the Yakima 
“Water Users Association ” was incorporated February 5, 1910, to. 
construct high line irrigation: canal to.aid and assist the Reclaination, 
‘Service in. irrigating and reclaiming land along such canal. and its 
branches, and it is generally understood-that the Reclamation Service. 
intends to extend and complete works to irrigate and reclaim lands. 
above the- present. Sunnyside canal including this tract. somone 
other things, the affidavit says: 23 | . 
_ That at the time of ‘such entry’ affiant expected to obtain water from wells, 

springs, floodwater, dams or ditches for reclaiming his said land, or as au 
alternative method he expected to obtain’ water from said proposed high-line 
| canals, which had not then been organized but it was generally believed that 
the same would be organized and supported by the Goy ernment. | 
The act provided that where a bona, fide desert- land entry. has been 
made within limits of an irrigation pro) ject— 


and the. desert-land entryman has been or may be directly or ‘{ndireetly hin- 
-dered, delayed, or prevented. from mnaking improvements or from reclaiming 
the Jand embraced | in any such entry: by reason of such land withdrawal or 
irrigation project, the time during which. -the desert- land entryman has’ been or. 
may be so. hindered, delayed, or. prevented: from complying with the desert-land : 
-law shall not be computed in determining the time within which such. entryman: 
has been or may be required to make improvements . or reclaim the land “eni- 
braced within any such. desert-land entry: Provided, That. if after ‘investigation 
the irrigation project has. been or may be abandoned: by the’ ‘Government,’ time: 
for compliance with the desert-land law by any such enttyman’ shall begin to | 
run from the date of notice of such abandonment of the project and the restora- 
tion to the public domain of the lands withdrawn in connection therewith. 


_ This act clearly contemplates extension of time to a desert entry- 
man for delay caused to him in. development of his contemplated 
plan of reclamation by interference of the Government and its con-. | 
structions. The application shows no such foundation for.a claim. 
When he made the entry he expected to.irrigate from “ wells, springs, 
flood water, dams, or ditches.” He in no-way indicates or claims ; in 
what manner any constructions or proposed works of the project has 
prevented execution of his own contemplated plans to obtain a water 
supply, or has prevented their efficiency, if constructed. For. all. 
that he shows he merely abandoned his plan in hope that water 
would. be-brought to him by the: project constructions. The act: ap=: _ 

plies only to entrymen who have been directly or indirectly delayed’. 
or prevented: from carrying out: ee own plans and works for obtain. 
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ing a water supply by creation of a reclamation project. Circular, 
of September 30, 1910 (39 L. D., 253, 268, pea 35). 
| The decision is. 3 affirmed. 


eg : 


MALONE v. STATE OF MONTANA. 
Decided October 18, 1912: 


; ConTest—Carry-Acr SELECTION-——PREFERENCE RIGHT. 
No preference right of entry can be secured by contest against an application a 
for segregation of lands under the Carey | Act. , 


Carny-Acr. SELECTION--APPLICATION TO. ENTER. 


| AD application for segregation of lands. under the oo ‘Act Wille pending 
, “precludes other disposition of the lands; and applications to enter lands 
embraced in pending selections under that act will not be received and 
5 suspended to await final action upon such selections, nor will any rights. 
_ be recognized an initiated by the tender of such applications. | 


-Apams, First Assistant Secretary: | | 
.  . January 18, 1909, the State of Montana filed application for the _ 
_ segregation, ander the Carey Act, of lots 3 and 4, Sec. 3, T. 26 N.,R. | 
_ 2 W.,, and approximately 160,000 acres of other lands, Greatfalls land 


ee district. 


May 4, 1911, Carlton K. Malone filed in he local inne office his 
sip plication to- panteet the segregation application as to lots 3 and 4, - 
_ Sec. 3, alleging inadequacy of water supply for the entire project 
and that the State was not in position to. reclaim.the lands in con- 
nection with the other tracts applied for. Malone’s application was 
| rejected and appeal was taken by him to the Commissioner of the 


~ General Land Office. August 31, 1912, the Commissioner affirmed the : | 


. action of the register aad receiver on the ground that prior to the 
filing of Malone’s application to contest, proceedings had already 
been initiated by the Department to determine the sufficiency of ‘the 
_ water supply, and that all matters alleged by Malone could be de-. 
_ termined by such proceeding ; also, that the apparent theory of ap- 
plicant that a preference right a entry could be secured through — 
such a contest was erroneous, and that no rights superior to. those of 
_ the general public could be secured, even were the contest allowed and 
the selection canceled. Appeal from this decision has been taken to. 
the Department, error in the Commissioner's decision being alleged 
as follows: . : | i 
t: ‘Error in holding that. the allowance of the contest would not be helpful to 
the Department in determining the merits of the Car ey application ; ; 
2. Error in holding that.there is no authority of law for contests against | 
segregation. lists under the Carey Act. ae 4. a 
- Under. the rules and regulations of the Deparment governing ap- | 
plications for. segregation of lands under the Carey Act, it is. the: 
practice. to investigate such selections in ‘the field to determing the: 
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sufficiency of the water supply, the character of the eee cai to be © 
segregated, the feasibility and practicability of the proposed works, © 
and any and all other material facts bearing upon or relating to the 
proposed project. Such investigation was initiated in this case and — 
the selection list-has ever since its filing been under field or office 1 in- 
vestigation with respect to pertinent matters involved. 

Malone’s attempted contest conveyed no new information to the 
_ United States, nor would its allowance have aided this Department in 
properly adjudicating same. No good reason, either in law or prac- | 
tice, exists for entertaining such a contest, and Malone could have se- 
cured ‘no advantage over others even had his contest been allowed, a 
hearing ordered, and the selection canceled because of evidenee 
adduced. 
- The act of May 14, 1880 (21 Stat. 140), provides. for a preference - 
right of entry in preemption, Homiestaa. and timber-culture entries, 
the cancellation of which has been procured by a contestant who has 
paid the land office fees and submitted evidence requiring cancella- 
tion. Neither in letter or spirit do the provisions of this act apply 
to the case of an application for the segregation of lands under the 
- Carey Act, and, as intimated, even had Malone’s contest been enter- 
tained, he could have secured no preference right of entry in the 
event of the cancellation of the selection. The Commissioner’s de- 
cision is accordingly affirmed. _ 

It further appears from ‘ie. record that on May 14, 1911, Malone 
presented an application to enter lots 2 and 3, Sec. 8, onder the home- 
stead laws, which-application was rejected by the register and re- 
ceiver, July 31, 1911, because the lands were embraced in the pending 
application of the State under the Carey Aci, list No. 10... Upon ap- 
peal, the Commissioner of the General Land Office affirmed this 
action. Appeal from this decision has.also been prosecuted to the 
Department, error on the pore of the Commissioner being alleged as 
follows: 

1. In not suspending Malone’s spolleation pending approval or “rejection 
of the State’s application. | 

2. In failing to hold that the homestead. application, sO presented and re- 
jected, became effective as the equivalent of an entry on August 18, 1911, 
when the Commissioner of the General Land Office rejected the State’s ca 
tion. 


Under the antes of the Depertant: the fling ; in the local land 


office of an application for segregation of lands under the Carey Act, 


has been uniformly treated as precluding other disposition of the 
lands. pending consideration and action upon the Carey selection. 
This ruling is warranted and required both by the purpose | and 
‘intent of the act: and by good administration. To receive and sus- 
‘pend subsequent applications during the pendency of a prior appl- 
cation for a tract of land, would lead to confusion and might inter- — 
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fans with the proper administration and disposition of the sibuig 
lands. | This rule has been applied even where the prior selection 
was erroneously received. Under this necessary and proper rule it 
follows that if the subsequent entry or application may not be re- 
ceived or allowed, no rights can. be necopnized as initiated by the 
_ tender of such ge oleation: 

It is therefore held that in this instance the application of Malone, 
made for lands covered by a prior pending Carey Act selection, was 
| properly rejected and that no rights were acquired by the presenta- 
tion of his application. The appeal which he prosecuted from the 
action of the register and receiver and from the affirmance of the 
‘Commissioner of the General Land Office, entitles him to a decision 
as to the correctness of the action taken at the time it was taken, — 
and. the fact that the State selection may have, during the pendency 
of his appeal, been rejected, does not revive or give any effect to an 
: application theretofore properly rejected. The’ Commissioner’ s de- 
cision of June 25, 1912, is affirmed. ae: | 


| via v. ike MONTANA, 
Motion for rehearing of departmental decision of October 18, 


1912, 41 L. D., 379, denied 2a First Assistant Secretary Adams, De- 
ember 18, 1912. 


MARION L. BOOKOUT. 
Decided October 19, 1912. 


Tieden HoMESTEAD—ADDITIONAL EINTRY. 
One who made homestead entry for Jess than 160 acres and subsequently 
made additional entry under section 6 of the act of March 2, 1889, for 
an amount of land which together with the original entry aggregates 160 


acres, is not entitled to make further entry under section 3 of the en- — 


_ larged homestead act as additional to the ony made | under said section 6 
of the act of 1889. . 
FXNLARGED Homnsreap-2ACr or AUGUST 24, 1912. 

The act of August 24, 1912, validating certain entries theretofore allowed 

- under the enlarged homestead act, applies only in instances where at the 
time of making the enlarged entry. the entryman had “acquired title to a 
technical quarter-section of land under the hemestead law” containing 
less than 160 acres; and has no application where the entryman at the 
time of making the enlarged entry had acquired title to 80 acres under an 
original homestead entry and had a subsisting additional entry under 
section 6 of the act of March 2, 1889, for a tract of land in a different © 
quarter-section which together with the original entry ager ae 160 acres. | 


ApaMs, First Assistant Secretary: 
April 18, 1901, Marion L. Bookout made homestead entry at Okla- 


homa City, Oklahonia, for 80 acres of land upon which final certifi- | 
_ cate issued September 15, 1906, and patent issued May 9, 1907. 
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October 15, 1906, said entryman made homestead entry for lots 1 
and 2, Sec. 1, T. 15 N., R. 34 E., New Mexico, containing 80. 27 acres, 
ander section 6 of the et of March 2, 1889 (25 Stat.,.854). 

June 24, 1909, he made additional homestead ce for the S. 


NE. ¢ of said section 1, containing 80 acres, which tract is ptt 
ous “4 the land Saniaead in the entry which was made under the 


act of 1889. The last named entry was made under section 3 of 


the act of February 19, 1909 (35 Stat., 639), known aS the penlerees “ 


homestead act. 
It has been held by the Department that where a person has 


acquired title to a tract of land under section 2289, R. S., he is not. 


- qualified to make an entry under the enlarged homes act; that. 


he is restricted to an aggregate area of 160 acres, as provided by 


section 6 of the act of March 2, 1889, supra. See instructions .of 


April 2, 1912 (40 L. D.,.526). Said instructions did not have par- 


~. ticular reference to cases where an entry had been made under section 


6 of the said act. of 1889, but it would be a mere evasion of said rule 


_ to allow a person to first make entry under said section and then to 


permit-him to make entry additional thereto under section 8 of the 


enlarged act. Furthermore, the first entry made by this claimant 


~ 


was for land remote from the land embraced in his enlarged entry 
and was not designated as of the character subject to entry under the. 
enlarged act. Therefore, allowance of his enlarged entry was in 
violation of the provisions of section 3 of the enlarged act, which 
permitted entry only of lands contiguous to the former entry, and 
only upon condition that final proof has not been made upon the 
former entry. 

In this case the entryman Tad aie two entries prior to the dais : 
of the enlarged entry, one of which was remote and upon which proof 
had been made. Clearly section 3 of the enlarged act does not apply 
in a case of this kind. However, the Commissioner has transmitted 


the case for consideration under the recent act of August 24, 1912 — 


(Public, No. 328), and has recommended that the said enlarged entry 
be declared valid under that law. Therefore, the provisions of sald 
last mentioned act will be considered. The act reads as follows: 


That all pending flomestenal entries made in good faith prior to September. 


fir st, nineteen hundred and eleven, under the provisions of the enlarged bome- 


stead laws, by persons who, before making such enlarged homestead entry, had 


acquired title to a technical quarter section of land under the homestead law, 


and therefore were not qualified to make an enlarged homestead entry, be, 


and the same are hereby, validated, if in all other respects regular, in all.cases 
where the eo homestead. entry was for less than one hundred and sixty 


acres of land. 


This case does not come aii the letter of said remedial act, - 
because the entryman, at the time of making the enlarged entry, had 


| DECISIONS RELATING TO THE PUBLIC LANDS. 383. 


not “acquired title to a technical quarter section of land under the 
homestead law.” Neither is it within the spirit of the act, because 
the entryman had acquired title to 80 acres and was in the. process: 
of acquiring title to 80.27 acres in addition, making a total of 160.27 
acres, so that he had fully exhausted his homestead right. Whereas, 
the intendment of said act is. to validate enlarged entries only in- — 
cases where prior to such entry. a technical quarter section had oo 
acquired, embracing an area of less than 160 acres. | : 
Inasmuch as the remedial act has no application in this case, and 
as the entry is otherwise invalid, it is directed that the said addi-_ | 


tional entry under the enlarged act be held for cancellation. The — 


ease is remanded to the General Land Office for action, as DEN | 
indicated. 7 caer 


| ERNEST ‘B, GATES, — 
7 Decided October 21, 1912. 


. SOLDIERS’ Aporeonie Deer OF Ste Serre yee oF Widow. 
‘No right of additional entry under sections 2306 and 2307 of the Revised 


Statutes exists where prior to June 8, 1872, the date the law Dow em- © 


bodied in said sections was enacted, the soldier had died, leaving a widow 
but no children, and the widow had remarried and was at that date a 
married woman. 


CONTRARY DECISION OVERRULED. ; 
Santa Fe Pacifie R. R.. Co. v Peterson, 39 L. D., 442, averralads: 


ADAMS, First Assistant Secretary: | 

Ernest B. Gates, assignee of Mary Ann epee eee or 
the estate of Fidel Huter, deceased, has appealed from the decision 
of the Commissioner of the General Land Office, dated February 7, 


1912, rejecting his application to enter, under sections 2306 and 9307, e 


Revised Statutes, the NW. 4 SE. 4, See 25, T. 55 N., R. 18 W., 4th 
P. M., Duluth, Minnesota, land district. 

In ee said decision, the Commissioner of the. Geral Land Office | 
i held. that, while andes the facts of the case a soldiers’ additional 
right ‘to the extent of forty acres had inured to the estate of Huter, 
its attempted assignment to Gates was invalid.. In view of the con- 


| — clusion, hereinafter reached, that no such right existed, the Depart- 


ment finds it unnecessary to consider the on presented by the 
.. alleged assignment thereof. : 
Huter, the’ soldier, served as a private in Company cB ». First: - 
Regiment, Minnesota Heavy Artillery, from September 21, 1864, to: 
June 29, 1865, and made a homestead entry, on January 2, 1863, i 
120 acres of land, at the Minneapolis, Minnesota, land fins, which 
was changed to a pre-emption cash entry, upon which patent was 
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‘issued. He died on June 29, 1865, leaving a widow, but no children; 
the widow remarried in 1866, and her second husband is alive. 
From. the foregoing it will be seen that on June 8, 1872, when the 
law now embodied in sections 2806 and 2307, Revised Statutes, was 
enacted, there was neither soldier, widow nor minor child ‘to receive 
_ the benefit thereof; the right has never vested and neither has nor 
ever had legal existence. In the case of Santa Fe Pacific R. R. Co. ». 
Peterson (39 L. D., 442), it was held, by implication, that the sur- 
vival of the soldier. his widow, or minor child at the date of the 
passage of the act of June 8, 1872, supra, was not necessary to the 
existence of the additional oe, and certain cases are cited as 
authority for such holding, of which not one is in point, there having 
been a surviving widow, apparently, in each case, on June 8, 1872. 
The decision of the Commissioner of the General Land Office is, 
accordingly, affirmed with the modification that the alleged addi- 
tional right has no validity, and the case of coats Fe Pacific RR. 
Co. wv. Peterson | is hereby overruled. | 


—————- 


ERNEST B. GATES (ON REMEARING). 


Decided December 18, 1912. 


“Res JupicaTa AND Stare DECIsIs. 
While the rules of res judicata and stare dectsis should be considered . ne 
respected by the Secretary of the Interior, he is not precluded thereby from 
taking proper action in any matter remaining subject to ‘his Jurisdiction. 
Apams, First Assistant Secretary: a 
Counsel for Ernest B. Gates filed motion for Sheanne of depart- 
mental decision of October 21, 1912 (41 L. D., 388), rejecting his 
application, as assignee of soldiers’ additional right of Fidel Huter, 
to locate it.on the NW. 4 SE. 4, Sec. 25, T. 55 N., R. 18 W., 4th P. M., 
Duluth, Minnesota. 
The application was rejected ee the soldier died before June 
8, 1872, when the additional right was granted (17 Stat. , 838), leav- 
ing no children, and his widow remarried in 1866, also prior to said 
act. The Department held that, as there was neither soldier, widow, 


~ nor child to take benefit of the act, no additional right arose. Error 


is assigned that (1) prior construction of the act of June 8, 1872, is 
overturned; (2) that such changed construction is applied to affect - 
rights acquired under the prior one; (3) violation ot the rule of 
stare decisis. 

_ The executive departments are not judicial tribunals, though hay- 
ing to exercise judicial power. In the particular case before it, the 
Department, to reach a result, must necessarily pronounce a decision’ 
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- upon the rights of the party. The final act in such proceeding fixes 
the rights of the parties and creates a right of property in the thing, 
or res, subject of decision, which the Secretary himself, or his suc- 
— cessor, can not revoke or take away. Moore v. Robbins, 96 U. S., 
530, 584; United States v. Schurz, 102 U. S., 878, 402; United States 
v. Stone, 2 Wall., 525, 555; United States v. Minor, 114 U. S8., 238. 
Examination of the cases cited shows, however, that lack of power 
in the executive department to proceed further 3 is not based on the. 
doctrine of res judicata, but on 1 loss Os jurisdiction over the res by | 
passing of title. - | 

‘On the other hand, if the res remains subject to executive action, 
the rules of res judicata and stare: decisis do not prevent proper | 
action. In Knight v. United States Land oe 142 U. S., 
161, 181, the court held: | 


The Seavey is the guardian of the people of the United States. -over the 
public lands. The obligations of his oath of office oblige him to see that the | 
law is carried out and that none of the public domain is wasted or disposed » 
of to a party not entitled to it. He represents the Government, which is a party 
in. interest in ‘every case iny olving the survey and. disposal of the public lands. 


To the same effect is Williams 2. United States, 188 U.S., 514, 524. 

These principles forbid that the doctrine of stare decisis should 
control the Secretary in discharge of his duties. Of the doctrine of 
‘stare decisis, Bouvier’s Law PP UCHONAEY Edition of 1897, ad verba 
Says: | a ao : | 

The doctrine of stare decisis is not always to be relied upon; . for the courts 
find it. necessary to overrule cases which have been. decided contrary to’ -prin- 
ciple. It should not be pressed too far; 8 Gr. Bag 257. Many hundreds of such 
overruled cases may be found in the American and English reports. It is held 
that it should require very controlling considerations to induce any court to 
break down a former decision, and lay ape the foundations of the law ; 
tT How. (Miss. ) 569. —_ . 7 
The doctrine is one to be éonsidared cad eeenetiad: but seicides 
neither the courts nor the executive departments, and prior different _ 
construction of a statute does not oe the pecrelry or the court 
when found to be wrong. 

The Department is satisfied that the intent of the act of June 8, 
1872, supra, was to confer a further right of. entry upon the ide 


and those directly dependent apes him. This is evidenced by limita- _ | 


tion of the succession to the “ minor orphan children ” of. the soldier 
to exclusion of children of full age.’ Children of full age had them- 
selves a homestead right, and to benefit the minor children succes-_ 
sion was fixed to the widow and the minors. As in this case, there 
was neither soldier, widow nor minor child at date of the act grant- 

ing the right, there was no one to take benefit of the grant. - | 
| The motion is denied and the former decision is adhered to. 
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IDA B. SPRAGUE. 


Decided October 29, 1912. 
RULE OF APPROXIMATION. | 
The rule of approximation as applied to entries under the public-land laws 
is merely a rule of administrative expediency and is not a right. _ 
ADDITIONAL HoMESTEAD—APPROXIMATION—SEcTION 6, Act oF MarcH' 2, 1889. 
| The right of additional entry accorded by section 6 of the act of March 2, 
1889, is for such an amount of land as “added to the quantity previously 
so entered by him shall not exceed one hundred and sixty acres;”’ and one 
who made an original homestead entry for 20 acres is not entitled, by in- 
-voking the rule of approximation, to make an additional entry under said 
section for 160 acres, and so acquire in the ager egate 180 acres. 


Avams, First Assistant Secretary: 

The appeal in this case raises the question as to the right of the 
claimant, Ida B. Sprague, to enter, under the provisions of section 
six of the act of March 2, 1889 (25 Stat., 854), 160 acres of land in 
the Lewiston land district, Idaho, she having previously and on No- 
vember 18, 1903, made a homestead entry for lot 4, Sec. 26, T. 35 N., 
k. 3 W., i: the said land district, containing 20 acres, upon which 
entry she submitted commutation Depo! and patent issued November 
2, 1906. 

. Section six of the act of March 2, 1889, provides: 


That every person entitled, under the provisions of the homestead laws, to 
enter a homestead, who has heretofore complied with or shall hereafter comply 
with the conditions of said laws, and who shall have made his final proof there- 
under for a quantity of land less than one hundred and sixty acres and re- 
ceived the receiver’s final receipt therefor, shall be entitled under said laws to 
enter as personal right, and not assignable, by legal subdivisions of the public 
lands of the United States subject to homestead entry, So much additional land 
as added to the quantity previously so entered by him shall not exceed one . 
hundred and sixty acres: Provided, That in no case shall patent issue for the. 
land covered by such additional entry until the person making such additional 
entry shall have actually and-in conformity with the homestead laws resided 
upon and cultivated the land so additionally entered, and otherwise fully com- 
plied with such laws: Provided, also, That this section shall not be’ construed 
as affecting any rights as to location of soldiers certificates heretofore issued 
under section two thousand three hundred and six of the Revised Statutes. 


_ Jt will be observed that the amount of land that. may be entered 
as additional to the previous homestead entry is limited to an 
amount which, when “ added to the quantity previously so entered 
by him. shall not exceed one hundred and sixty acres.” In the pres- 
ent instance the aggregate amount of the two entries is 180 acres 
and the full amount is sought to be retained under what is known as 
the rule of approximation, upon the theory that to exclude one of - 
the legal subdivisions, amounting to 40 acres, would make the defi- 
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ciency 20 acres, and, therefore, that as the excess, which amounts to 


20 acres, does not er tead the deficiency, which would also amount to 
20 acres, claimant should be allowed to retain the full tract. | 

Now, in the first place, the so-called rule of approximation is a 
rule ely, of administrative expediency and not of right. Indeed, 
the legality of its application is in many cases at least doubtful. 
Under section 2289 of the Revised Statutes, a person is entitled to 
enter under the homestead laws “ one-quarter section, or a less quan- 
tity, of unappropriated public lands, to be located in a body 1 In con- | 
formity to the legal subdivisions of the public lands.” ‘Under the 
irregularities of the public survey, for one reason or another, it has 
seemed expedient in some cases to permit entry under the homestead 
laws of an amount somewhat in. excess of 160 acres, even though 
the entry does not embrace a technical quarter section. In this case, 
however, claimant has already had the privilege of the homestead 
law acdc the entry previously made and perfected. The additional 
| right.1 is not one to make another homestead entry without limitation, 
but is limited in acreage to an amount, which, when “added to the 
| quantity previously so entered by him shall not exceed one hundred 
and sixty acres.” The amount here applied for is far in excess of 
that amount, and there was no error committed by the Commissioner 
of the General Land Office in requiring elimination of one of the 
subdivisions applied for. Said decision is accordingly hereby 
affirmed. _ +? | | ; a 


LEATH v. POPE. 
Devided October 29, 1912. 


- HOMESTEAD Hintae2ia waa Garion 20 Waa oF LAND, 

Where a homestead applicant holds lands under color of title by tax deed 
and claims them as his own, the land department will not undertake to 
probe minutely the title thereto, to determine whether the State law relat- 
ing to tax sales was in all respects. complied with; and in the absence of an _ . 
affirmative showing to the contrary by the applicant, he will be held the 
“ proprietor ” thereof within ‘the meaning of the provision of section 2289 
of the Revised Statutes declaring disqualified to make homestead entry 
one who is the proprietor of more than 160 acres of land; 


Apams, First Assistant Secretary: 

__H. Jefferson Pope appealed from decision of the Coniiasione: of 
the General Land Office of April 17, 1912, canceling his homestead 
entry for E. 4 NE. 4, Sec. 31, and S. 4 NW. 4, Sec. 32. T. 1 N., 
R. 8 W., Gainesville, Florida. : 
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May 4, 1908, Pope made entry; October 20, 1908, submitted final 
proof; and July 15, 1909, received final certificate. September 23, 
1909, J. W. Leath filed. contest affidavit charging that Pope owned 
more than one hundred and sixty acres at date of entry and was 
thereby disqualified. November 16, 1909, the Commissioner ordered 
_ a hearing, which was had, both parties appearing, and January 29, 
1910, the local office found for contestant and recommended cancella- 
tion of the entry. On successive appeals, the finding was affirmed 
_by the Commissioner and Department; the entry was canceled, and 
February 6, 1911, the case was closed. On a motion for review and 


- rehearing, March 20, 1911, the Department held the motion insufi- 


cient, but suspended oat action to allow Pope on a further hearing 
to show invalidity of his apparent title to S. 4, Sec. 35, T. 1 N., 
R. 9 W., which appeared to disqualify him to make his igniestaad 
entry. On Pope’s application such supplemental hearing was had, 
both parties appearing. The local office again found Pope dis- 
qualified, and that was affirmed by the. Commissioner. ‘This appeal 
is from that decision: | 

The land in Sec. 35, ownership of wien is. danied: io disdualiey | 
Pope, was sold at auction April 2, 1889, for delinquent tax of 1888, 
by the collector of revenue for Calhoun County, to Martin O’Neal 
and C. L. Harrell, to whom February 14, 1891, the State Circuit — 
Court Clerk, the proper officer, made a tax deed for this and other 
land. January 28, 1893, the sdministrattis of O’Neal’s estate, John 
D. Harrell, Charis L. Harrell, and the Harrell wives decded it, 
with warranty, to H. J..Pope, the entryman. Parts of the. land 
Pope deeded with general warranty, October 27, 1902, reducing his 
holding to 200 acres. He made no conveyance reducing this amount 
of land. 

At the supplemental hearing Pow ‘atrodueed a witness to show | 
that there was no certificate or affidavit of the tax collector to the 
list of lands sold April 1, 1889, that it is a true and correct list of — 
lands then sold for non-payment of taxes for the year 1888, though 
the land was.in fact so sold to M. O’Neal and C. L. Harrell also — 
that the tax sale record showed an affidavit of W. R. Shields, editor 
and proprietor of the weekly newspaper “ Southern Good Templar,” | 
that notice of the tax sale was published in that paper March 6, 18, 
90 and 27, 1889. As the law of Florida requires such certificate to. 
the list of. ‘lands sold for taxes, and also requires a four-weeks’ publi- 
cation of notice of tax sale, counsel for Pope argues that the tax 
‘sale was void, conveying no title. Counsel cite decisions of the” 
Supreme Court of Florida and in Keech v. Enriquez, 28 Florida, . 
a, 10 S. Rep. ., 91; and City of Miami v. M. BR. L. & G. Co., 57 Flor- 
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as 366, 29 S, Rep., 55, to the effect that the law for tax sales must 


be strictly pursued or tax sale is invalid. 


This may be conceded, and had the sale been. attacked 3 in finde: it 
may be. conceded the als would have been annulled. Considering - 
such was the fact, yet the tax deed, and also the deed of O’Neal’s 
administratrix ond the Farrells to Pope, January 28, 1893, being on 
their face in due form, constituted color of title. Cairn v eon 


— 92 Fla., 317. 


The evidelies shows that Pane. cultivated parts of the land so 
conveyed to him in-each year from 1903 to 1907, and paid taxes 


assessed thereon against, him each year from ‘1902 to 1908, inclusive, . | 


and exercised dominion over it as owner. Section 1721, General 
- Statutes of Florida, provides that adverse possession under claim and 
color of title for seven years vests absolute title in such claimant. 
It thus appears at-least probable that Pope might well. have 
claimed and successfully asserted good title to this land at.the time 
of making his homestead entry. He apparently has asserted such — 
title by giving warranty deeds to 120 acres of the land. There is 
nothing in the record to show that Pope has in any way given up 
possession of the land or acknowledged the defect in his title on 
which his counsel now insist. The Department can not undertake 
to. probe minutely the title of homestead applicants to lands. which 
they are holding under color of title and claiming as their own. | 
The Department concludes therefore that the local officers and the 
Commissioner, on: the facts, properly found that Pope who had the 
affirmative failed to show he was not “ the proprietor. of more than 
one hundred and sixty acres of land, ” and failed to show that he 
was qualified to make his homestead entry. . 
_ The decision is affirmed. 


eg eEIe F, WINDECKER. 
a ‘Decided October 29, 1912. 


ReEctAMATION ENTRY—AMENDMENT oF F'aRM UNIT—ADJUSTMENT OF PAYMENTS. 

Where after entry of a farm. unit within a reclamation project the farm-unit 

. plat is amended and the entryman in conforming his entry to the amended 

plat retains. only part of the land originally entered, he is ‘entitled to have 

the payments theretofore made on account of building charges and ® on 

account of the Indian price for the land credited to the retained portion, 
‘but is not entitled to have the payments: on account of operation and 

a maintenance so credited. . 


Avams, First Assistant Secretary: 


: On April 2, 1909, Eugene F. Windecker made Rome entry 
| for farm unit “A? or lot 1, Sec. 4, T. 2 N., R. 29 E., sd the SE. : SE. 
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4, Sec. 33, T. 3 N., R. 29 E., M. P. M., Huntley Irrigation Project, 
Billings, Montana, land district, containing 87.33 acres of irrigable. 
iand, subject to the provisions of the act of June 17, 1902 (382 Stat., 
388), and a water right certificate was issued to him on the same day. 

On August 17, 1911, an amendment of the farm unit plats of 
these townships was approved, whereby farm unit “A” was canceled 
and ge pak “EF” and “R” were created of lot 1, Sec. 4, and the 
SE. 4 SE. 4, Sec. 83, respectively, the first containing 49.8 and the | 
secatid: 87.5 acres of ierieable land. 

On December 6, 1911, the Commissioner of the Ganeral: Land 
_ Office conformed the entry to farm unit “R,” upon Windecker’s 
application, and adjusted his payments on account of the building © 
charge to the reduced acreage, but refused to so adjust the payments — 
made on account of the operatiton and maintenance charge and the 
purchase money due the Indians. The claimant’s appeal brings the 

matter before the Department. | | 

The Commissioner’s action, with respect to the building charge, 
is in accord with the practice of the Department in such cases. See 
regulations of December 18, 1911 (40 L. D., 312). As to the pay- 
ments made on account of the Indian price for the land, the case 
presented is identical-in principle with that of payments upon the 
building charge and unlike payments for operation and mainte- 
nance, which are annual charges to cover the cost of supplying 
entrymen with water and are earned by the Government whether the 
_ water is or is not used. 

While it is true that the amendment of the farm unit plats was 
at the instance of the claimant, the application to conform the entry 
to farm unit “R” was not in the nature of a relinquishment by bim 
of farm unit “IF,” as held by the Commissioner. The amendment 
of the farm unit plats, whatever the reason therefor, was the act 
of the Government, and Windecker having elected to retain one. 
of the new units, the cancellation of the entry as to the other fol- 
_- lowed as a logical necessity. 

7 the unreported case of Zelmer H. Mosca, is valve the W. 4 
E. 4, Sec. 29, T. 5 N., R..6 E., Wyoming, the De wavinient held, on 
June 3, 1908, that a party who had made a second entry for Indian . 
Jands was entitled to credit for payments made upon the first entry 
for lands of the same class, which had been abandoned and relin- 
guished, though not adtitled: to credit for fees and commissions a 

on account. oe the first entry. | 

The. decision of the Commissioner is, accordingly, affirmed as to — 
payments for building and for operation and maintenance and re- 
versed as to payments on account of the Indian price. 
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LOUIS G. TRIEBEL. 


Decided October 30, 1912. 


ADDITIONAL HommsTEap—Act or Apri. 28, 1904—Commuration. 
Additional homesteads under the act of April 28, 1904, are not subject to 
commutation, — ot 


ADDITIONAL HomusTrap—APPROXIMATION——AGGREGATH AREA, - : 
One who made homestead entry for less than 160 acres can not, by making 
additional entry and invoking the rule of approximation, be permitted to 
- secure a greater area of land in the aggregate than. he might have emn-. 
braced in his orginal entry. 7 | 


| Apams, First Assistant Secretary: 
On May 5, 1910, Louis G. Triebel made homestead entry for lot 

8 (19.7 REE), arid SE. 4 SE. 4, Sec. 17, lot.1 os 15 acres), lot 4 
_ (25 acres) and NE. 4 NE. ‘4, See. 20, T. 93 N., R. 21 W., Kalispell, 

‘Montana, land sisteice 
On April 3, 1911, Triebel made, under the act of April 28, 1904 
| (33 Stat., 57 ye additonel homestead entry for NE. + SE. 4, of 
said eon 17, after he had been advised by the Canine: of the 
General Land Office that he could not be permitted to do so. 

On July 10, 1911, Triebel submitted commutation proof upon both 
entries and cash deriiicate was issued thereon. 

The Commissioner of the General Land Office, in his decision 
dated J anuary 26, 1912, held for cancellation the additional entry 
and the cash certificate as to the NE. + SE. 4, section 17, and re- 
jected the proof as to that subd yuiod,, upon the grounds that the 
act of April 28, 1904, forbids the commutation of additional home- 
stead entries and that said additional entry violated the rule of © 
approximation. Triebel was, however, allowed the option of re- 
linquishing one of ‘the subdivisions in dae original entry, in: which 
event the additional entry was to be held intact, subject: to five- 
year proof at the ro time. Triebel has i aia to the De-. 
partment. - 7 

When he made his original. entry, Triebel might have embraced — 
therein one hundred and sixty acres; having entered 138,85, he was | 
entitled to make an additional entry for 21.15 acres; thus, he could 
secure by means of the original entry plus the additional entry no 
more land than he might have embraced in the original entry. Had 
he applied to make an original homestead entry for the 178.85 acres 
described in his cash certificate, it would have been incumbent upon 
the local officers to require him to reduce the area sought to approxi- © 
mately one hundred and sixty acres. He had no right, therefore, to 
an additional entry for forty acres until he had first reduced the 
original entry to one htindred and twenty acres. 


~ 
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Triebel should not be permitted to validate his additional entry 
by eliminating from the original entry lot 1 of section 20; such 
elimination would not reduce the entire area now sought by him to 
160 acres but would make lot 4 noncontiguous to the other tracts; | 
and the latter reason also forbids the relinquishment of the SE. + 
SE. #, section 17, if the additional entry is desired to remain of 
record. With ihe modification that Triebel may validate the addi-. 
tional entry by relinquishing: lot 3 of section 17, or lot 4, or the 
NE. £ NE. 4 of section 20, the decision appealed: from is affirmed, 
In any event the additional entry would not be subject to commu-~ 
tation. | | 


. : 


‘RUNYAN Vv. SPURGIN. 
Decided November 4, 1912, 


PRraction—Hnarine—DIsquaziricaTion OF Loca OFFICERS. 

The disqualification imposed by the act of J anuary 11, 1894, upon registers 
and receivers to sit in a hearing in any cause pending in any local office 
where such officer is related to any of the parties in interest can not be 
waived by consent. of the parties; and any proceeding had in contravention 
of the statute is without Jurisdiction ane void. 


' AvaMs, First Assistant Secretary: . 

James W. Runyan appealed from decision of the Ganon of 
the General Land Office of November 1, 1911, ee his sa 
against Henry J. Spurgin’s homestead entry for W. $ and SE. 
Sec. 6, T. 23 N., R. 26 W., 6th P. M., Broken Bow, Nebraska. 

Auoust 24, 1904, Spurgin made vee against which, October 4, 
1910, Runyan filed contest affidavit, alleging that Spurgin never made 
actual bona fide residence; never improved or cultivated his land; 
has abandoned the same ‘and lived elsewhere for more than SIX 
months last past. 

December 7, 1910, eee was held at ins local office, bot parties 
being: present with counsel. At date not shown, the local office found. 
for contestant, recommending cancellation of the entry. The Com- 
missioner reviewing the evidence reversed the local. office and dis- 
missed the contest. The receiver was uncle of contestant. 

The act of January 11, 1894 (28 Stat., 26), provides: 


That no register or receiver shall receive evidence in, ‘hear or detemning any 
cause pending in any district land office in which cause he is interested directly 
or indirectly, or has been of counsel, or where he is related to any of the © 
parties in interest by. consanguinity or affinity within the fourth degree, com-_ 
puting by the rules adopted by the common law. | 
BEC. 2. That it shall be the duty of every register or receiver: SO disqualified 
to report the fact of his disqualification to the Commissioner of the General 
Land Office, as soon as he shall ascertain it, and before the hearing of such | 
cause, who thereupon, with the approval of the Secretary of the Interior, shalt 
‘designate some other register, receiver, or special agent of the Land Depart- 
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ment to act in the place of the disqualified officer, and the same authority is — 
conferred on the officer so designated which such besraver or receiver ous 
otherwise have possessed to act in such case. 

It is noticeable that this statute not only disqualifies the officer, but. 
deals completely with the situation and provides how the matter 
shall thereafter proceed. There is no room under. such a statute’ to 
hold that an officer not objected to or challenged may § sit, disqualif- 
cation being regarded as waived. me 

In McClaughry v. Deming (186 U. S., 49) the court was ; called 
upon collaterally wpon proceedings of habeas corpus to review the 
action of a court-martial constituted of regular officers to try an 
officer of the volunteer forces. The seventy-seventh article of war 
provided : | 


Officers of the Regular eiiy shall: not be competent to sit on. courts-martial, | 
to try the officers or soldiers of other forces, i as provided in article 78. . 


The court held: 


As to the officer to ba tried there was no court, for it seems to us that it can 
- ‘not be contended that men, not one of whom is auhorized by law to sit, but -- 
on the contrary all of whom are forbidden: to ‘sit, can constitute a legal court- 
martial because detailed to act as such court by an officer who in making such 
detail acted contrary to and in complete violation of law. .... The act of con- 

stituting the court is inseparable from the act which details the officers to 
constitute it. It is one act, and the court can have no existence outside of and 
separate from the officers detailed to compose it. By the violation of the law — 
the body lacked any statutory authority for its existence, and it lacked, there 
fore, all jurisdiction over the defendant or the. subject matter of the charges 


- against him. It is said, in Keyes v. United States, 109 U. S. 386, that where 


the statutory conditions as to the. constitution or jurisdiction of the court are 
not observed, there is no tribunal authorized by law to render the judgment. 

The case at bar differs in all these facts, and the court, having been 
illegally constituted, had no jurisdiction to try the offender for any offence: 
whatever, even: with his consent. . It is the design of the law to maintain 
the purity and impartiality of fig Soils and to insure for their decisions the 
‘respect ard confidence of the community. Their judgments become precedents — 
which control.the determination of subsequent cases; and it is important, in 
that respect, that.their decisions sliould be free from all bias. After securing 
wisdom and. impartiality in their judgments, it is" of great importance that the 
courts should be free from ‘reproach or the suspicion of unfairness: -The party. 
may be interested only that his peculiar suit should be justly determined ; but. 
the State,. the community, is concerned not only for that, ‘but that the Judiciary 
shall enjoy an elevated rank in the estimation of mankind. | 


In Moses v. Julian (45 New Hampshire, 52; 84 Am. Dee 114) 
the distinction between ground of challenge and absolute statutory 
disqualification is fully discussed, the conclusion being that where 
the statute disqualifies the judge, reasons of public policy forbid that 
such disqualification shall be waived by consent of the party. 

In People v. De La Guerra (24 Cal., 78, 78) the distinction and 
the result of statutory disqualification is discussed and the same 
conclusion is ; reached. | 


ont : 
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American and English nenOtated Cases, Vol. 10, adjudged in 
the Supreme Court of Indiana (167 Ind., 76) hold, in substance, 
citing many authorities, that for reasons of public policy a statu- 
tory disqualification can not be waived by the party. . In Cyclopedia 
of Law and Procedure, Vol. 23, page 583, a large number of cases 
- are cited and discussed going to the effect that waiver can not be - 

made of the disqualification of a judge for relationship or affinity — 
to the party where the ee disqualification. is ‘express, with no- 
provision for its waiver. | 

In view of the Department, upon the statute cited, the disqualift | 
cation of one of the*local officers is absolute, which for reasons of _ 
public policy is incapable of being waived by the parties. It follows 
therefore that the proceedings in the local office were coram non 
judice. All proceedings subsequent to the contest notice are there- 
fore without force and void. 7 

The decision of the Commissioner and findings st the local office 
are reversed and vacated, and the case 1s remanded to the General 
Land Office with. ngunictiona that further proceedings herein must 
be taken in accordance with the act of January 11, 1894, supra. | 





DENNIS BELL. 
Decided November 6, 1912, 


RECLAMATION HOMESTEAD—ASSIGNMENT—-ACT OF. JUNE 28, 1910. 

The act of June 23, 1910, authorizing the assignment of parts of homestead 
entries within reclamation projects, has no application to entries which 
prior to that act had been adjusted to farm units and canceled as to the 
residue, after due notice; and an attempted assignment under that act 
of land so eliminated as residue is without authority of aay and can 
not be recognized. 


Apams, First Assistant Sess aay _ a 

October 7, 1908, Dennis Bell made homestead. entry 047 “61, at the 
Williston, North Dakota, land office, for lots 1, 2, and 3, and the 
SE. 4 NE. 4, Sec. 6, T. 150 N., R. 104 W., Lower Yellowstone recla- 
mation project, subject to the provisions of the act of June 17, 1902 
. (39 Stat., 388). January 18, 1909, he made final homestead proof 
and the register and receiver issued final certificate. September 11, 
1909, the Commissioner of the General Land Office held the final 
certificate for cancellation as prematurely issued upon a reclamation — 
homestead entry prior to reclamation of the land and payment of 
construction charges, and required the entryman to make applica- 
tion to conform his entry to farm unit A, covering lots 1, 2, and 3_ 
of Sec. 6, containing approximately 81 acres, or farm unit B, SE. 4 
NE. 4 of Sec. 6, containing approximately 40 acres. 


The entryman had previously filed a letter asking to be allowed to © 


retain the entire area, and made no response to the decision of the — 
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_ Commissioner requiring him to conform, which appears to have been 
served by registered mail. Thereupon, under date of February 3, 
_ 1910, the Commissioner canceled the final certificate and conformed 
_ the entry to farm unit A, or lots 1, 2, and 3, Sec. 6. - 
July 18, 1911, the register and receiver forwarded to the Genscal 
Land Office the assignment of Dennis Bell and his a Eugenie, 
dated June 20, 1911, of farm unit B, or the SE. 4 NE. 4, Sec. 6, to 
. Anna Bell, under the provisions of the act of June "93, 1910 (36 Stat., 
— -§92). The asslonment was rej jected on the ground that the entry had 
~ been conformed to a farm unit prior to the passage of the act of June 
23, 1910, and.the assignee had failed to show that she is qualified to 
take and hold an assigned reclamation farm unit. | 

Appeal has been filed in this Department, together with statements 
of Dennis and Anna Bell. Dennis Bell swears that he made the 
assignment in good faith; was not aware that his homestead entry 
had been canceled to that extent, and that he does not remember hav- | 
ing received any notice thereof; that he can not read or write and 
that possibly the notice, if peceivedl was never read to him. He also 
states that the money received fron Anna Bell for the assignment 
has been used to pay debts, and that he is unable to reimburse her. 
A number of Mr. Bell’s neighbors corroborated his statements. Anna 
Bell, who is a daughter of the entryman, has submitted an. affidavit 
to the effect that she purchased the assignment in good faith for her 
own use and benefit; paid for it. with her own money; and that she. 
has not acquired title to any other farm unit or entry under the 
reclamation act. 

The entryman’s final proof bia en aus residence on the land 
since October, 1903, and cultivation of 12 acres in 1908, 32 acres in 
1904, 52 acres in 1905, 90 acres in 1907, and that he has now approxi- 
valet 100 acres In eait vation: 

The conformation oe this entry to nen unit A and its cancellation 
as to the SE. 4 NE. 4, Sec. 6, or farm unit B, occurred prior to the | 
passage of che. act of June 93, 1910 (36 Stat., +592), authorizing the 

assignment of homestead entries in part. The act is operative only — 
upon entries pending at the date of its passage and entries thereafter 
made, and neither directly nor by implication applies to entries con- 
formed or canceled prior to June 28, 1910. In this case, as above 
recited, the entry was adjusted to a een unit and canceled as to the 
nesiduowatter due notice, the case closed, and the records duly noted 
long prior to the enactment of the assignment law. That law can 
hive: no operation here, and the attempted assignment executed. by 
Mr. Bell June 20, 1911, can not be recognized. | | 

The decision of the Commissioner rejecting the attempted assign- 
ment to Anna Bell is therefore affirmed. However, in view of the 
equities of the assignee and there being no adverse claim or right to 


- 
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the land, the Commissioner will notify Anna Bell that she will be 
allowed thirty days from notice within which to make homestead 
entry for said farm unit B, if qualified, thereby enabling her to secure: 
_ title to the land through compliance with the homestead laws, as 
amended by the reclamation act. In the event of her failure to make 
entry therefore the land will,-at the expiration of the period named, 
be held- subject to disposition to the first qualified applicant. — 


MINING LAWS AND REGULATIONS THEREUNDER. 
| _ CIRCULAR. 
The circular of United States mining laws*and regulations there- 
under, approved March 29, 1909 (387 L. D., 728), reprinted in pam- 
phlet form November 6, 1912, without change therein except the 
substitution of paragraphs 33, 42, 44, and 88, as amended, and the. 
insertion of legislation and regulations relating: to ee lands: 
adopted since the approval of sald ee oe addenda being’. as. 
follows: 

Instructions of June 11, 1909 (38 L. D., 40) ; June 25, i910 (39 
L. D., 49); March 6, 1911 (39 L. D., 544) ; ‘June 15, 1911 (41 1 a BP 
91); July 7, 1911 (40 L. D., 218) ; ‘July 29, 1911 “(40 L. D., 216) ; 


January 9,:1912 (40 L. D. 847) ; October 8, 1912 (41 L. D.. , 294) 5 
October on, 1912 (41 L. D., 345) : October 29,-1912 (41 L, D. , 347). 


INSTRUCTIONS. 
_ SEGREGATION, © CLASsIrIcATION, DESCRIPTION, ‘AND ENTRY OF COAL : LANDS: BY 
‘MINoR SUBDIVISION AL AREAS. — 


The land department has full authority to ascertain, eels and aassliy: | 


- eoal areas of public lands in two-and-one-half or ten-acre tracts, or multi- 
ples thereof, described as minor subdivisions of quarter-quarter sections 


or rectangular lotted tracts, where conditions are such as to render: this : 


course desirable and necessary; the minor subdivisional areas so segre- — 
gated, classified, and described, to be regarded and treated as legal sub- . 
divisions for the purpose of entry under the coal- Jand laws, and. the re- 
maining noncoal area in the Ses subdivision being subject. to disposal 
under appropriate laws. 


CONFLICTING DECISION OVERRULED. 
‘Mitchell Vv. Brown, 3 L. D., 65, will no longer be followed. 


| Secretary Fisher to the Director of the Geologiodl oie N ovember 
15, 1912. . | | 


In your letter of J uly 8, 1912, you requested information as to 
whether coal lands could rae ineaiaed. in certain-cases where it. was: 
desirable so to do, in tracts of less than forty-acre legal subdivisions 


\ 
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and, in that.connection, you suggested that to paragraph 11 of the 
- regulations governing the classification and valuation of coal lands, — 
approved a, 10, 1909 (37 L. D., oa there be epee the 
following: © 


Where it is for any reason advisable, classification may be made by subdi- 


_ ‘yisious of ten acres or of two and one-half acres each. © 


Your i inquiry has been submitted to the Gq aniesauees of the Gen- 
eral Land Office, for his consideration and report. The Department 
is now in receipt of the Commissioner’s report of August 29, 1912, 
wherein, after citing section 2347, Revised Statutes, which prescribes | 
that a coal land applicant only has “the right to enter by legal 
subdivisions” and the land office decision in the case of Mitchell wv. — 
Brown (1884—3 L. D., 65), where it was held that: “There is no 
| authority for segregating the coal from the other land within a 
_ forty-acre legal subdivision,” he concludes ‘with the recommendation 
that the proposed amendment be not adopted. : 

The Department, after mature consideration, has veadbed a ditf- 
ferent conclusion. The last sentence in section 2381, Revised Stat- 
utes, reads as follows: | 


And where, by the segregation of mineral : lands in any ied subdivision, a 


quantity of agricultural lands less than forty acres remains, such fractional — 


portion of agricultural land may be entered by any party qualified by law, 
for homestead or ‘preemption purposes. | 

_ This provision first appears as a proviso to section 10 of the act 
to promote the development of the mining resources of the United 


oo States, approved May 10, 1872 (17 Stat., 91, 94). Under authority 


of this statute, it has baen the practice to segregate mineral lands, 
both lode and placer, from the agricultural Jands, within any legal 
subdivision, and to hold the agricultural lands subj ect to nonmineral 
_ disposition and the mineral area subject to mineral appropriation. 

_ ‘The placer areas so segregated, where possible, are described in terms 
of minor subdivisions of quarter-quarter sections (20 or 10-acre tracts _ 
and, in some cases, lesser areas), or, if irregular, such areas are de- 

fined by special survey delimiting the placer deposits.. Lode areas 

are segregated by special surveys corresponding to lode locations. 
Where the mineral area is defined and segregated by a special survey 
on the ground, the remainder of the forty-acre tract or legal sub- 
division is designated on the official plats as an agricultural lot, 


which is given an agricultural lot number, with specified area. ‘Bee 7 


the mining regulations, paragraphs 37 and 110 (37 L. D., 764, 778). 
_ Where no special survey is required, as is the case hore placer 
ground: described in terms of minor subdivisions of quarter-quarter 

sections is involved, the remainder of such legal subdivision is held 
| subject to disposition under the proper nonmineral laws, in accord- 
ance > with appropriate minor subdivisional descriptions and, in such 
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case, no amendment of the official plat is deemed necessary or in 
fact made. A similar practice obtains where small-holding claims, 
Indian allotments, and forest homesteads are so laid as to be de- 
seribed in bubdivicionil terms as parts of regular quarter- -quarter 
sections or rectangular lots. See paragraph 8 of instructions of 
December 16, 1908 (37 L. D., 355, also 38 L. D., 481). 

The coal- land statute, act of March 8, 1878 (17 Stat., 607), has been 
included in the Reyes Statutes as sections 9847-9359, inclusive, 
under chapter 6 entitled “ Mineral Lands and Mining Resources ” of 
— title XXXII, “ The Public Lands.” It has been repeatedly held by 
the courts and by this Department that coal lands are mineral lands 
within the purview of the public-land laws. See Mullan ». U. 8. 
(118 U. S., 271, 278); Colorado Coal and Iron Co. v. U. 8. (123 
U. S., 324, 307 ); T. P. Crowder (80. L. D., ; 92), and Brown wv. North- 
ern Pacific Ry. Co. (31 L. D., 29). 

Section 2331, R. S., provides for “ the segregation of inineral lands 
in any legal sibdivision ? and for the agricultural] disposition of the 
remaining area. . Coal lands being mineral lands are thus clearly 
susceptible of segregation, under the provisions of the statute, from 
the adjoining noncoal lands. When coal lands are so segregated by 


due ascertainment and classification, under appropriate minor sub- 


divisional descriptions, the agricultural lands remaining in the forty- 
acre tract are clearly made subject to disposal, pursuant to the proper 
laws; and conversely, the coal land tract so segregated, classified, and 
_ described, being vacant coal land of the United States, must, under 
these circumstances, be held to be subject to disposition under the 
_ coal land laws, such minor subdivisional coal areas being regarded 

-and treated, for this purpose, as legal subdivisions because sO segre-_ 
| gated. 

Where original agricultural lots on | meandered boundaries or on 
the north and west of a township may be involved, it may become 
necessary to amend the official plats in order to properly adjust lot- 
tings, but this will be rather exceptional and will en involve 
office work only. | 

The Department, therefore, concludes that the power salt authority. 
exist to ascertain, segregate, classify and describe coal areas in two | 
and one-half or ten-acre tracts, or multiples thereof, in terms of | 
minor subdivisional descriptions of quarter-quarter sections or rec- 


- tangular lotted tracts, where conditions are such as to render this 


course desirable and necessary. Accordingly, an amendment to the — 
present regulations governing classification and valuation of coal 
lands has been made to permit of such pees [See 41 ‘L. © 
D., 399.] | 
The holding announced i in the case of Mitchell v, Brows (3 LL. D., 
65), which precludes the eereeeion of coal lands, and. the pnts 
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based thereon, will no longer be followed, and in the future the con- 
clusions herein set forth will govern where coal areas are involved. 
A copy of this letter has been furnished to the Commissioner of © 
the General Land Office, for his information and guidance in the 
premises. 3 


CLASSIFICATION OF COAL LANDS. 
REGULATIONS." 


DEPARTMENT OF THE INTERIOR, | 
Washington, November 15, 1912. 
Daeren OF THE Gronocrcat SURVEY AND 
COMMISSIONER or THE Generat Lanp Orrice. 
Sms: The regulations governing the classification and ‘alata 
of coal lands, approved April 10, 1909 (87 L. D., 653), are hereby 
‘amended by adding to paragraph 11 thereof the following: 


as 


Where for good reason it is advisable, classification of coal lands may be made 
by two and one-half or ten-acre tracts, or multiples thereof, deseribed as minor - 
subdivisions of quarter-quarter-sections or rectangular Jotted tracts. 


Very respectfully, | 2 
| | Watrer L. FIsHer, 
__. Secretary. 


r & 


ORCHARD MESA POWER CANAL. 
| Decided December 2, 1912. 


WATER Rieurs—Prior APPROPRIATION. 

“Under the statutes of Colorado, prior appropriation of water from dl river 
gives the appropriator a right to only so much of the natural flow of the 
river as is applied by him to beneficial uses, and does not’entitle him to 
have the natural flow of the river maintained in order that the amount © 
of. water appropriated by him shall continue available under the particular 
method adopted by him to carry it to the land upon which it is used; and 
so long as sufficient water is left in the river to meet the prior appropriation 
and. beneficial use, the prior appropriator ean not lawfully or equitably com- 
plain of the diversion of ‘other waters of the river through appropriation 
and beneficial use, even though such appropriation and diversion should so 
lower the level of the river as to necessitate the adoption by him of other 
methods of transferring the water appropriated by him from the river to 
the lands. upon which it is used. | . 


Apams, First Assistant Secretary: . 

Messrs. A. M. Stephenson, of Denver, and S. G. McMullin, « of 
Grand Junction, Colorado, have, on behalf of the owners of the 
Orchard Mesa Power Canal, filed in this Department petition, state- 





'1See page 396. 


- 
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ment of facts, brief and argument in connection with the “proposed 
construction Be the Grand Valley reclamation project by the United 
States under the act of June 17, 1902 (32 Stat., 388), and the diver- 
sion of a portion of the Waters of Grand River for the aeeOn 


of lands.in the project. 


It appears from the records before me that in 1889 monica of appro- 
_ priation of 110.7, second feet of the water of Grand River, for agri- 
cultural purposes, was filed by the owners of the power canal; that in 
- 1898 another notice of appropriation of 189.3 second feet was filed 
. by the same parties for the same purpose, making a total claim of 
250 second feet; that this appropriation was confirmed by a referee 
appointed by the District Court and approved by the court July 22, 
1912. The United States does not admit that the entire amount of 
these appropriations is needed for or used in the irrigation of the 
lands of the company, 480 acres situate upon Orchard Mesa in _ 
Grand Valley, Colorado; but is willing to recognize all vested rights 
which may be finally decreed to the Oriana Mesa Power Canal. 

The water in question is diverted from Grand River through head 
gates and power canal constructed on the south side of the river, and 
not exceeding 10 second feet are actually used in the irrigation of 
lands, the remaining amount of the appropriation, in so: far as used, 
being utilized in generating electrical power to pump the 10 second 
feet, or less, to the lands in question, the water used for power pur- 
poses being thereafter returned to the river. The diversion point of 
the power canal is below the point of the government appropriation 
and the proposed head works and high line canal of the United States, 
in the Grand Valley project. The Reclamation Service reports that 
the canal of the power company is the last on the river in Grand 
Valley and that there is no irrigable land in the State of Colorado 
below that point upon which the waters of the river can be used for 
irrigation. , 

It is not proposed by re United States - divert or use in 1 the i irri- - 
gation of lands in the Grand Valley project any portion of the water 
which the Orchard Mesa company is applying to beneficial use; nor 
will the appropriation, as proposed by the United States, so reduce 
the flow of Grand River as to remove from the bed thereof the 250 
second feet claimed by the company. Petitioners, however, insist that 
~ in order to preserve in statu quo the power canal and intake of the 
company so that the water appropriated by it will continue to pass — 

through the head gates and power canal, approximately 1200 second 
feet of the water of Grand River must be permitted to pass the power 
company’s head gates, which can not be the case if the Grand Val- 
ley reclamation project diverts and uses for the irrigation of arid 
Jands on the north side of Grand River the amount of water came? : 
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for and on acbehalt of the project. Petitioners’ contention is cd 
stated. im the concluding or of the argument, as follows: 


What we must insist upon is a donenunnes of the natural flow of the river, 
not of any specific amount of water but a flow of the river, so that our appro- 
priation, made twenty-three years ago,. may be just. as available to us in the 
future as it has been in the past. 


There. are statements in the brief as to proposed use Be the waters 
of Grand River for development of power in connection with the - 
- Grand Valley reclamation project which are evidently based UpOLi — 
_ plans heretofore tentatively considered by the United States but now 
abandoned, and to this extent discussion of the arguments advanced is | 
unnecessary further than to state that under the plan at.present pro-. 

posed. the United States will utilize about 550 second feet of the water _ 
of Grand River for irrigation and will return all water used by it ~ 
for power purposes tothe river above the head gate of the Orchard. 
Mesa Power Canal. hg 3 

The contention of petitioners that the Ombia Mesa company is 
entitled to have the flow of the river maintained in the same manner . 
‘as it existed at date of the company’ S original appropriation, might, 
during a portion | of the irrigation season, at least, be interfered with 
or defeated by the diversion. of 550 soon feet above described. It 
as inconceivable that an individual or_an association owning but 480 
acres of ‘irrigable lands should be legally entitled to so monopolize the 
waters of a stream as to prevent the diversion of water for the irriga- 
tion of more than 50,000 acres of arid irrigable lands in the same 
valley, merely because. ‘the individual or association first mentioned 
has a prior right to sufficient water for the irrigation of his or its 
lands. As above indicated, the plans of the United States do not con- 
template, nor is it proposed, to remove from Grand River the water - 
actually appropriated and applied to beneficial use by the power com- — 
pany. As to the remaining flow of Grand River, however, the com- 
pany has and claims no appropriation nor does it make: any use 
thereof. | 

The claim. that thie company 1s ‘entitled to have anid in the © 
_ ‘river ‘the same natural flow there existing in 1889 and 1898, would - 
seem to be based upon the common law doctrine of’ riparian rights. 
That this. doctrine does. not apply to waters in the State of Colorado 
is conclusively established by sections. 5 ane 6 . article XVI of ae 
constitution of the State: : 


Sino. 5. Wares —Pustre Pacem: The water of every Hat eea eireina not 
heretofore appropriated within the State of Colorado is hereby declared to be 
| the property of the public and the sanie is dedicated to the use. of: the people 
of the State: subject. to appropriation. as. hereinafter eee 


BBT8O" —vor’ 141-12 $26 
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_ Sze. 6. DIVERTING UNAPPROPRIATED WATER—PRIORITY. The stone to divert the 
- unappropriated waters of any natural stream to beneficial uses shall never be 
denied. Priority of appropriation shall give the better right as between. those 
using the water for the same purpose. 

It is stated in petitioners’ brief that the question are dined has 
never been directly considered by the courts of the State of Colorado, 
and I have been unable to find any such adjudication. There are a 
number of cases, however, some of which are referred to in the brief, 
which affirm the doctrine of superiority of right by priority of ap- 
propriation. In this respect the provisions of the constitution and 
‘laws of the State of Colorado are similar to those of the State of 
Idaho, and a case arising in the latter State has been made the sub- 
ject of consideration and decision by the Supreme Court of the 
United States during the present. year, Schodde, Executrix of 
‘Schodde v. Twin Falls Land-and Water Co., 224 U. S., 107. It is 
contended by counsel for petitioners that this case 1S’ noe analogous 
to, and does not control, the case at bar. 7 

Schodde was the owner of 429.96 acres on the banks of Snake 
River. Through appropriations made in 1889 and 1895 there was 
appropriated from the Snake River water for the irrigation of his 
lands. The lands being too high for gravity irrigation, water wheels 
were erected to lift the water to a sufficient height for distribution 
and wing dams constructed in the river adjacent to the lands for the. 
purpose "ot raising the water to such height that: the current would 
drive the wheels and elevate the water. In 1905 the Twin Falls com- 
pany constructed a dam below the lands in question, which had the 
effect of raising the water of the river to such a height as to destroy | 
the current by means of which Schodde’s water wheels were driven: 
Proceedings were instituted, claiming damages i in the aggregate sum 
of $56,650, and the case considered in concurring decisions of the 
United States Circuit Court, the United States Circuit.Court of 
Appeals, and the Supreme Court of the United States. In illustrat- 
ing the subject the Circuit Court said: : 


-Suppose from a stream of 1,000 inches a party diverts and uses 100, and in 
some way uses the other 900 to divert his 100, could it. be said that he had 


made such a reasonable use of the 900 as to constitute an appropriation of oe. 


it? Or, suppose that when the entire 1,000 inches are running, they so fill 

the channel that by a ditch he can draw off to his land his 100 inches, can he 

then object to those above him appropriating and using the other 900 inches, 

-because it will so lower the stream that his ditch becomes useless? This would 

_ be such an unreasonable use of the 900 inches as will not be tolerated oe the 
law of appropriation. 


: The Court of ene in affirming the deeres. of the court balou: 
did so for substantially the same reasons as those given by the trial 
court. The Supreme Court of the United States stated. that, in its 
opinion, the decisions of the courts below “so clearly portray the . ~ 
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situation and correctly apply.the law to that situation as resulting 
from the constitution and statutes of Idaho and the reiterated 
decisions of the court of last resort of that State, which-are referred 
to in the margin, that we might place our decree of affirmance upon 
the reasons which controlled the courts below.” The court, however, 
proceeded to further discuss the question of alleged riparian rights, 
| concluding, in substance, that a riparian proprietor in Idaho can 
acquire a prior or superior right to the use of waters flowing by or 
through his land only by appropriation and diversion as er any 
other user of the water. 

J am convinced that the mmnereles announced by the sonra in the 
Schodde case-are applicable, and similar, to those involved in the 


case now before me, and. that so long as sufficient water remains in — 


Grand River to meet the appropriation and beneficial use thereunder 
of the Orchard Mesa Power Canal, petitioners can not lawfully or 
equitably complain of the diversion of other waters of the river 


_ through appropriation and beneficial use, even though such appro- 


priation and diversion may so lower the level of the river as to 
necessitate the adoption by petitioners of other methods of transfer- 

ring the water appropriated by them from the river bed to their 
Jands. 

The Department, chavetore: sonatas this no legal or equitable 
right of the Orchard Mesa Power Canal Company is invaded by the 
present or contemplated plans of the United States in connection 
with the Grand Valley reclamation project. | 


HARRY LODE MINING CLAIM. 
Decided December 12, 1912. 


Minine CLAIM—VEIN oR LODE. : | 
A mineral deposit in vein or Jode cy eee place in the general mass 
' of the mountain—whether the mineral it bears be metallic.or nonmetallic, 
1s. subject to disposition only under the provisions of the lode mining laws. 
VEIN ok LoDE oF PHospHaATE Rock. | 
A deposit of phosphate rock confined betwen well-defined boundaries consti- 
tutes a vein or lode of mineral-bearing rock in place and is subject to. 
disposition only under the provisions of the lode ne laws. | 


ADAMS, First Assistant Secretary: 
The Department is in receipt of your. ister of February 19, 1919, 
- submitting for instructions, pursuant to departmental order: of June 
80, 1910, the matter of mineral entry 01635, made aoe 31, 1909, 
| for the Harry lode mining claim, situate in the. EB. 4, Sec. 7, W. 4 by 
6 Sec. 8, T. 11 NR SES. L. M., Salt. Lake City, "Utah. 
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This. claim.was.docated: October 31, 1907, by M. S. Duffield e¢ ad., 

the. present entrymen, on account of.a deposit of rock phosphate dis- 
closed therein: Subsequently: to such location and on December 9, — 
1908, the. township wherein .the.claim is situated was, by depart- 
mental order of that date, withdrawn from all forms of location 
and disposal, subject, however, to valid existing rights. By execu- 
tive order of. July 1, 1910, the: said. departmental order of with- 
drawal was, in so far as it included lands uesenbeda in said executive | 
order— ; ; : ; : ; - 7 


ratified, coutigiied, and continued in full tones and. effect ; ‘and. subject to all 
of the provisions, limitations, exceptions and conditions contained in the 
act. of Congress entitled “An act to authorize the President of the United 
‘States to make withdrawals of public lands. in. certain cases,” approved June 
25, 1910, there is hereby withdrawn from settlement, location, sale, or entry 
and reserved for classification and in aid of legislation affecting the use and. 
disposal ‘of the phosphate lands belonging: to the United: States; all those -cer- 
tain lands: of ‘the United States ta Fore and. a meSeret as follows, 
to wit:. | _ ; | 


oT, 1 N,, R. g E., Secs. 4 to 9 and 16 to 21, inclusive Secs, 80 ‘and 31. 


You report that: 


The application proceedings appear fo be regular in all reapeets the only. 
question. in the case being as to the patentability of the land; and, if pat- 
: entable, whether. as, a lode claim. as. applied for and entered, or under the laws 
pertaining to placer mining claims. : 


In the case of Henderson eb al. 0. Fulton (8 Li: D., 652, 6); it 
is said: 

“It may well. be further stated, as a proposition equally - supported - fhe . 
authorities, that the amount of land which may be located as a vein or lode 
claim and the amount’ which may be located'as a placer claim, and the price 
per acre required to be paid to the Government. in the two cases when patents 
are obtained, and the rights conferred by the respective locations and patents, 
and the conditions upon which such rights are held, differ so materially as 
to make the question whether mineral lands claimed in any given case belong 
to one class or to the other, a matter of importance both to the Gory ernment 
‘and to the. mining claimant. And, it is also true,- mineral lands of either 
class. can not be lawfully located and patented except’ under the provisions 
of the statute applicable to such class. Veins or lodes may be located and 

patented only under the law applicable to veins or lodes. Deposits other than 
veins or lodes are subject to location. and patent only under the law applicable 
to placer claims, © | ; | 


And at page 655 of the same aaa it is véaia: 


It is also. apparent that Congress had in mind and fully recognized, what 
experience had theretofore abundantly shown, that these two classes of min- 
~~ eral deposits are so different in their character and formation, and so com- 
pletely separate. and - distinct from each other, that even when found. to exist 
in the same superficial area, they may be located and. held-by different persons, 
and patented. accordingly (Sec.. 2333). This principle has’ been’ recognized and 

pono in both judicial and departmental decisions (Reynolds v. Iron Silver | 
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Mining Company, 116 U. S., 687, 695-7 ; Aurora Lode -v. Bulger | Tull: and: Nug- 
get Gulch Placer, 23 Le D. 95, 99-100; Daphne Lode- eee 32 L. es 518 ; 1a aw . 
‘Bone Lode v. Damon Placer, 34 L. D., 72). ‘ 


To the same effect also is the decision in E. M. Paliee (8 L. D., 
294). See also Clipper Mining Company v. Eli, Mining and. Tand. 
Company (194 U. S., 220, 228) and Webb. v. American Asphaltum 
Mining Company (157 Fed. Rep., 203, 206). - 
“If, therefore, the deposit, on mecca of which title to die Ere 
here in question is sought, exists therein in vein or lodé formation, 
_ the area would be disposable only under the provisions of the lode 
mining laws. If, on the other hand, it be a placer deposit and 
there be no lode: ith the limits of the claim, the lode laws would 
have no application, but the land would be subject to entry and 
patent: exclusively under the provisions of the ‘placer mining laws. 
The claim is situated in the northern part of what is known as the 
Crawford Mountain area. The record in this particular case does 
not present such a description of the deposit. as would enable: the 
_ Department to intelligently determiné its. precise character. The 
claim, however, is shown to adjoin, on its northerly end, the south- 
erly end of the patented Lorine lode mining claim, and to be laid 
along a southerly extension of the outcrop of the same deposit, 
which, in a report filed in connection with the Lorine patent proceed- | 
ing, was described by the mineral surveyor, who. surveyed the latter 
claim. This description, which is deémed: by the Department to 
sufficiently establish the character of the i a disclosed on this 
claim, 1 is as’ follows: ja Z see a een 
The said deposit consists of i a series of bedded veins of rock containing vary- 
- ing proportions of Caicic Phosphate. _ The individual veins of the series of 
veins vary in ‘thickness: from a few inches to teri or twelve feet. Only a por- 
tion of ‘the veins contain- rock sufficiently rich in Calcic Phosphate to be of 
commercial value, and only a portion of the veins are’ thick enough. to be 
profitably mined, even when the ‘contained ‘proportion ° of Calcic Phosphate. is 
sufficiently high. . . Physically, the higher. grade vein rock occurring in the 
¥eins of the Lorine lode. location is hard, its color is a grayish, bluish plack. 
It is homogeneous in appearance, and is composed of small. oolitic rounded 
grains cemented together by ‘an extremely thin film of Calcite and Silica... . 
Taken as a whole, the above mentioned series of bedded veins ‘of. Phosphate 
: Rock and also each of the individual ol separate veins. of the. series lies be- - 
| tween, is. conformable to, and is bounded by walls of roeck,. which. wall rock is | 
generally. limestone, but often is a very silicious or cherty limestone, or a soft 
sand stone, or a shale or quartzite. — : 
Here follows a: sectional description af the phosphate beds dis- | 
closed i in the tunnel on the claim : : | 


~ From the position of: the hanging wall of ies series a¢ veins as senoeed. in die 
Lorine Tunnel, the indications on the surface along the Apex of the veins and 


the prominently outcropping foot wall formation’ west. of ‘the mouth of the. ‘ 


Lorine Tunnel, rE estimate the thickness of the series of veins, taken as a whole, | 
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from the contact of the. eastern most vein of the series of veins with its hang- 
ing wall, to the contact of the western most vein of the series with its foot 
wall, to be approximately 110 ft. 


me x % zt Pe re %: 

As shown in the above description, the individual veins of the series of veins 
of Phosphate Rock which exist inthe Lorine lode location, are separated from 
each other by strata.of limestone, chert or shale. These separating strata 
vary in thickness from less than an inch to several feet. Taken as a whole, 
the series of veins lies between and is clearly limited and defined in extent 
and position by solid massive walls of hard silicious, limestone. ‘Within the 
series of veins the separating strata limit and define the extent and position 
of the corresponding individual veins of the series and are the walls of these 
individual veins. The strike and dip of the veins and walls conform to each 
other throughout their entire extent within the Lorine lode location. I thus 
find that taken separately or as a series, that is, aS a whole, the veins are 
obviously in place between walls, have a well defined dip, and strike and are 
an essential part of the mountain upon which the Lorine lode location -is 
located. | 

This and co- en depostas in Bear Lake ne Taio: Uintah 
County, Wyoming, and Rich, Weber, and Morgan Cun Utah, 
were in 1909 examined by Messrs. Hoyt S. Gale and Ralph W. 
Richards, geologists of the United States Geological Survey, the 
results: of which examination are given in Bulletin No. 480. As 
described by those. gentlemen, the formations and the phosphate- 
bearing member thereof do not differ i in any substantial particular 
from the formations and deposit existing upon | the Lorine claim 
described by the mineral surveyor thereof. 

Sections 2820 to 2328 of the Revised Statutes re fein pro- 
visions for the locating, working, holding: and purchase of mining 
claims “upon veins or: Todes of quartz or other rock in place bearing 
gold, silver, cinnabar, lead, tin, copper, or other valuable deposits.” 
Sections 9329 to: 2331 provide that claims usually called “ placers,” 
including all forms of deposit . excepting veins of quartz, or other 
rock in place, shall be subject to entry and’ patent under like cir- 
cumstances and conditions and upon similar proceedings, as are 
provided for vein or lode claims, but, with wholly. different provi- 
sions as to extra-lateral rights, a? aus and pu to be paid 
_ for the land. | 

If, therefore, the deposit here in question, which audcubeells 
contains a valuable mineral substance, answers the description of 
a vein or lode of quartz or other rock in place, it is subject to dispo- _ 
sition exclusively under the provisions of the lode land law. If 
not, then the placer laws alone are operative. _ , 

In the case of Iron Silver Mining Company v. Cheesman (116 
U. S., 529), the Supreme Court, page 583, said: — 


. What. constitutes a lode or vein of mineral matter has been no easy thing to. 
. define. In this: court no clear definition has ‘been given. On the Circuit it has 
often been attempted. Mr. Justice Field, in the Eureka case (4 Sawyer, 302, 
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311), shows that the word is not always used in the same sense by scientific 
works on geology and mer eOeY and by those engaged in the actual working 
| ot mines. | 

After ee forth the court’s definition in the Eureka. case, the 
court says: | 

‘This definition has received repeated Sommienantion in other cases, especially. 
in Stevens ». Williams (1 McCrary 480, 488), where a. shorter definition by 
Judge Hallett of the Colorado Circuit Court, is also approved, to wit: “In 
general, it may be said, that a lode or vein is a body of mineral or mineral pody 
of rock, within defined boundaries, in the general mass of the mountain.” ° 
In Hayes et al. v. Lavagnino (53 Pac. pane? it 1s. held (eyilebue) | 
that: | 
In practical mining, the terms “vein” and “lode” apply to all aenonits of | 
mineralized matter within any zone or belt of mineralized rock separated from 
the neighboring rock by well-defined boundaries, and the discoverer of such a 
deposit may locate it as a vein or lode. . In this. sense, these terms were em- — 
ployed in the several acts of Congress relating to mining location, —— =e 

In Beals v. Cone ( 62 Pac., 948, 953), it is said : | | 

The controlling characteristic of a vein is a continuous body of salneeal: 
bearing rock in place, in the general mass of. the surrounding formation. If it 
possess. these requisites and carry mineral in appreciable’ quantities, it is a 
‘ mineral bearing vein. within the meaning of the law, even moueD its boundaries 
may not have been ascertained. 

In the case of the United States Mining jaa v. tawsee (134 
Fed. Rep., 769), which was affirmed by the Supreme Court (207 | 
~U.S., 1), it was held that a. broken, altered, and mineralized zone of 
limiestone, lying between walls of. quartzite, constituted a lode or vein 
within the meaning of the mining laws. 

In Duggan v. Davey (26 N. W., 887), a deposit of iaineealtead 
quartzite, a formation of purely’ sedimentary origin, about ten feet 
in thickness, inclosed between a stratum of limestone and a separate 
and distinct bed of quartzite, and having a dip of about 8°, was 
regarded by the court as a lode or vein. within ‘the meaning of the | 
mining laws, 

In the'case of E. M. Paliher: Supra, the Department had before it 
for determination the question as to whether a deposit, of sandstone 
shown to carry gold, which had been located under the placer mining 
laws, was a lode or placer formation. The Department, in. that: case, 
at page 297, said: — 

From the reasoning of the authorities cited, it follows that sand-rock or sedi- 
mentary sandstone formation in the general mass of the mountain bearing gold, 
such as is here disclosed by the evidence, ‘is rock in place bearing mineral and 
constitutes a vein or lode, within the pur view of the statute, and ¢an be located 
‘and entered only under the law’ applicable to lode deposits. The Department 
is convinced that the deposit described ‘in the testimony in this case falls well 
within the category of lode deposits under the. mining statutes, and that such a 


deposit can not lawfully. be appropriated or Datenved: under those portions of 
the statutes which apply t to placer claims. 
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The mineral- “bearing sedimentary deposits, held in the cases above 
cited to be lodes or veins within the meaning of the mining laws, were 
valuable. on account of the metallic minerals therein contained. In 
Webb v. American Asphaltum Mining Company, supra, decided in — 
1907, it was, however, held in substance, that the clause “ other 
valuable deposits,” used in section 2320, Revised Statutes, includes 
nonmetalliferous as well as qnetall forode deposits, and hence that a 
deposit of asphaltum i in lodes or veins in rock in place may. be entered | 
and patented under section 2320, and may not be secured by means ~ 
of placer claims under section 2329, nor the act of February 11, 1897 — 
(29 Stat., 526), regarding the entry of lands containing pétroleum, 
and other mineral oils. Citing and following this decision, the 
Department, in the case of Utah Onyx Development Company (38 
L. D., 504), held: that valuable deposits of onyx occurring in: well- 
defined fissures, with clearly marked hanging and foot. walls of lime- | 
stone, are subject to appropriation only under the lede mining laws. | 

In the earlier case of Henderson et ab. v. ation, supra, une » Depart- 
ment said, at’ “page 663: ; ; 

“Some of ‘the, authorities hold the view that aul ‘minerals of the metallic class 
are within the. statutes Yelating to veins or lodes, but the great weight of. 
authority is the other way; and the Department is of opinion that the latter is 
the better view. That the statute is broad enough to. embr ace minerals of the 
nonmetallic as well as the metallic class, wherever found in rock in place, was 
distinctly held after careful consideration and full discussion in the case of 
Pacific Coast Marble Company. v. Northern Pacific Railroad Company (25 L, D., 
233, 241, 243). See also. Lindley on I Mines, Secs. 86, 323.5. a ae on Mines, 

Sec. 887. . |  * 

It ‘is. jntonterial: therefore, whether a deposit bear aaieeale of : ai 
metallic or ace aie nature ;.if a mineral deposit exist in vein or 
lode formation—that i Is to. say, if it be in place in the genera] mass of 
the mountain—it is, whether the mineral it bears: be metallic: or non- — 
3 metallic,. subject to: disposition only under the provisions of the lode 
maining laws. : 
From. the foregoing, it is clear to this Depactnent that. a eset 
of. phosphate. rock, such as that herein-above described, confined, as 
itis shown to be, between well defined boundaries, contbaies a: 
lode or:vein of mineral- bearing rock in place within the general mass - 
of the mountain, and hence is subject to eppesecn only under: the 
provisions of the lode mining laws...__ | 

This location, so far as the record. discloses, was made in entire. 
| good. faith, and there: is no suggestion of anything that might in any 
wise invalidate the claim, the location, and, in fact, the entry, having 
- been tnade before the executive withdrawal of J uly 1,1910. . | 
‘Inthe absence of other objection, therefore, the. claim will be passed 


- . es patent. as. located and entered. 
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» . JONAS BR. NANNESTAD, 
Decided December 9, 1912. 


TIMBER AND. STONE ENTRY—EXAMINATION OF LAND BY APPLICANT, | : 
Where a timber-and-stone applicant examined the land applied for within _ 
. thirty days prior to the filing of his application, a showing of further 7 
i examination by the aEEHeane is not required. | 


| Lavin, Assistant Secretary: | | 
Jonas R. Nannestad has appealea from daduion of March 12, 1912, a 
by the Commissioner of the General Land Office, requiring him to 
furnish an affidavit showing that he examined the land embraced in 
_his entry under the timber and stone act, within thirty days prior to 
final proof, or that he has since examined it, and showing the char-_ 
acter and condition of the land on-the ante of such examination. 
The land involved is lot 10, and NE. 4 SW. 4, Sec. 6, T. 68 N., R. 


17 W., and the N. $ SE. 4, Sec. 1, T. 68 N., R. 18 W.., Duluth, Min- _ 


nessun land district. ‘The aun filed hig application and sworn 
statement on June 4, 1910, wherein he estimated the value of the 
Jand alone at $80, ee timber thereon as worth $320, making a 
total value for-the land and timber of $400. Under date of April 27, 
1911, the Chief of Field Division returned the application to the local 
_ office without appraisement. Accordingly, the applicant proceeded 
to offer final proof, as provided in section, 19 of the revised timber and 
stone regulations of August 22, Jott (40 L. D., me and paid the 
- estimated. value, $400. pa 
Section 11 of the said. ee eis requires. such an: applicant to: 
show that he examined the land not more than 30 days before the 
date of his application. In this case it is shown that the. claimant 
examined the land on June 2,.1910, which was only two ‘days ; prior 


to the date of his application. One. of his final proof witnesses ex- 


amined the land June 2,.1910, with the claimant, and-again on: June 
20, 1911, alone. The other rook witness cmanined: the land J uly 9, 7 
1911. The proof was submitted July 18, 1911. Therefore the land 
was examined by the two witnesses to the proof within thirty days 


- prior to final proof, and by the entryman, himself, within thirty 


_ days prior to his application. It appears that the entryman has fully 


complied with- the said regulations, and no further examination of 


the land by the entryman is deemed necessary. The Commissioner’s 
requirement would compel all claimants in such cases to make two 
examinations of the land where proof has been deferred for nine 
months, in order to afford the Government an opportunity to make 
appraisement. . This would be-an undue burden, and it is not. re- 


quired by the-regulations. 


The decision appealed from is accordingly “reversed, ad in. the | 
| absence of other objection, the proof will be accepted. ; 
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PRACTICE —REHEARING—TIME FOR FILING—RULE 83. 
InsrRucTions. 


DEPARTMENT OF THE INTERIOR, 
| a - Washington, December 9,.1912. 
‘Recisters AND RecErvers, | | 
United States Land Offices. 
GenTLEMEN: It seems to have been the rule of sentiieation in 
disposing of motions for rehearing of departmental decisions to ex- 
tend the period allowed for their filing by Rule 83 of Practice for 
ten days in instances where neither party is represented by counsel 
having offices in the city of Washington, so that in such instances 
motions have been considered if filed within forty days after serv- 
ice of notice of the departmental decision. 

There is no warrant for such action under the Rules of Pratibe 
and you are advised that motions for rehearing must be filed within 
thirty days after notice of departmental decision. Any such mo- 
tion must be filed with the Secretary of the Interior within the time 
allowed, and not in the local office. . : | : 
| SAMUEL over ' 
| First Assistant Secretary. 

ROBERT BEVERIDGE. 
| Decided December 16, 1912. 


- CONTESTANT—PREFERENCE RIGHT—INTERVENING CLAIM. 


Where a successful contestant within the preference right period filed a 
soldiers’ additional application, and after the expiration of that period 

_ filed a. homestead application in attempted substitution for, and waived all 
elaim under, - the soldiers’ additional application, he acquired. no right 
under his homestead application so. filed aS against an adverse homestead 

application filed after cancellation of the’ entry and held suspended pending 
exercise by contestant of his preference right. | . 


_ Apams, First Assistant Secretary: 

_ Robert Beveridge has filed a motion for rehearing of departmental 
decision, dated October 16, 1912, rejecting his homestead application — 

for the S. 4 SW. 4, Sec. 24, T. 130.N., R. 0 W., 5th P. M., Bismarck, 

North Daou, land district. | 

The material facts in this case are as follows: 

On January 14, 1907, the Commissioner of the General Land Office — 
canceled the entry of one Gobel, which included the above described 
tract, as the result of a contest prosecuted by Beveridge. 

On February 6, 1907, one Harrison filed his homestead application 
for said land, ahich was suspended pending the exercise by Bey- 
eridge of his preference, ent under the act of May 14, TB, Bae 7 


- Stat., 140). 
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On February 7, 1907, Beveridge 1 was formally notified by the local 
officers of his nrefarenee right of entry and, on February 19, 1907, — 
he filed his application for said land, under section 2806, Revised : 
Statutes, as the assignee of one Hoadley. | | 

On. May 97, 1909, Beveridge filed his homestead eileen for 
said land, which fhe local officers suspended to await disposition: of 
the seldion? additional application then pending before the General | 
Land Office. On the following day, Beveridge filed a waiver of. all 
rights under the soldiers’ additional application. | 
- On October 14, 1909, the Commissioner of the General Land Office 
finally rejected the saldiee® additional application of Beveridge and,” 
on October 18, 1909, the local officers allowed Harrison’s entry upon 
the application filed on February 6, 1907, = rejected Beveridge’ 8. 
_ application of May 27, 1909. 

-The General Land Office affirmed the action of the oer officers, and 
- the Department, in its said decision of October 16, 1912, held that 
Harrison’s right to. the land attached upon the withdrawl by Bever- 
idge, of the soldiers’ additional application, and that Beveridge’s’ 
- homestead application, filed on May 27, 1909, was properly rejected. — 

The bare statement of the facts in this case would seem to demon- 
strate, beyond possibility of doubt, that there was no error in the 
decision of October 16, 1912. Consol for Beveridge has, however, 
filed an elaborate. arouwiant in support of the-pending motion, in 
which it is urged that said decision senor evenness S statutory 
preference right to enter the land. 

Counsel errs in assuming that, because the act. of May 14, 1880, 
supra, allows a successful contestant, for thirty days from. notice, 
the preference right to enter the land, the local officers should be 
required to aligae and pass to entry any application, regular on its 
face, that he may file; in short, that he should be excepted from 
_ the force and effect of the regulations that require all applications, 


founded upon an uncertified or undetermined right or base, to be | 


submitted to and found sufficient by the General Land Office, be- 
fore entry is allowed thereon. 

The preference right of entry conteed by jae’ upon successful : 
contestants does not add to their qualifications to make entry. If, 
for example, one has exhausted his homestead right, the mre ference: 
right will not restore his qualifications as a homesteader, nor will it - 
confer validity upon a baseless claim, under section 2306, Revised: 
Statutes. Obviously, therefore, he. earns by his contest no more 
than. the right to make entry within thirty days from notice, not- 
‘withstanding intervening applications, if he be qualified to make 
the entry applied for. If, through error-of judgment, he asserts a 
claim. which can not, under the regulations, pass to-entry’ within the 
_ thirty days, and the claim is found. to be illegal, there is and should 
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be-in the Department no power to. permit the rectification of the 
mistake to the prejudice of other. applicants. The act of May 14, 
1880, supra, manifestly contemplates the withholding of the land 
diem disposition for thirty days only pending the exercise of the . 
preference right. To accede to the proposition, that a successful 


contestant may segregate a tract from disposition for years while he 


tests the validity of alleged. rights or awaits legislation re ua 
rights, would undoubtedly result in grave abuses. 

The filing of any lawful application for public land | in a Teeat 
office fixes the right of the applicant; and the delay necessary, under 
the regulations, in soldiers’ additional right cases, will not affect the — 
status of one who files a valid soldiers’ additional application, in 
_ the exercise of the preference right won by contest. The entry, when 
allowed, relates back to the date of the application and effectually 
bars all intervening claims. It is only when a fraudulent or other- 
wise invalid application is filed, in an attempted exercise of a prefer- 
ence right, that complications arise, as in this case. - There 1s no war- 
rant, in the act of May 14, 1880, supra, for holding that: a contestant 
can increase the pret erice: right period or = eend: the running of 
_ time against himself by filing applications not founded upon a legal 
right. or claim.- Nor can it be doubted since. the act confers upon 
him; not an exclusive but a mere preferential right of entry, that 16 
recognizes the right of entry in others, to which his own right is 
superior. That. action upon. intervening applications be suspended 
until his own application is determined therefore, all that. a Suc+ 
cessful contestant can claim. | : f- 
The motion for ehoatnieis aa the request ‘therein | made for 3 an 
| orm argument i accortie denied. - | a4 | 


eee 


“MERTIE 0. TRAGANZA. 


Petition: for pions of departmental decision of Noveiibar’ ti, 
1911, 40 L. D., 800, denied by First Assistant PB rpiae ash Adams, 
December 1", 1912. | | 


——— 


_ PRACTICE—CONTEST AGAINST FINAL ENTRY. 


Insravorions. 


DepartMENT | OF THE Sarees 
Washington, December 18, INe,, 

| Tire Conan a or THE GENERAL LAND OFFICE. | 

_ Sm: Under the Rules of Practice it is possible for an dndividual 

to lodge a contest against a final entry, without previous considera- 
tion by your office. ‘Tt: is believed to be necessary, therefore, 1 in order 
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to preserve “fully the “possible. interests of the government in the 
premises, that when the local officers notify the chief of field division 
of the filing of any such contest, as the regulations require, he.should, | 
at once, have such investigation made as will enable him to deterriine 


whether the United States should intervene in the pending contest 


or institute an independent proceeding eae the: ony. upon an- 
other charge. | 
‘Very respectfully, ee Lewts C. Layrin, 
| Assistant Seoretary. 


eee 


PEND. D'OREILLE DEVELOPMENT COMPANY. 


Reet OF Wax—Powmr Srim—-AUTHORITY TO Construct Dam. 


-The authority to construct. a dam across the Pend d’Oreille river. eonterred: 
upon the Pend d’Oreille Development Company by the acts of February 25, 
1907, and May. 20, 1912, extends only to the jurisdictional interest of the 
United States in the navigable waters and does not dispose of any property 
Tights of the government in the public. lands; and the plans and specifica- 
tions for construction of the dam. submitted to the Secretary of War for 

_ approval, which indicate the use’ of lands of the United States within 
Kaniksu national forest and power-site: reserve. No. 72, should not be 
approved until permits for use of the lands shall have been. secured from- 
both the Secretary of Agriculture and the Secretary of the Interior under 
the act of February 15, tite - 


Secretary Fisher to the aia, of War ar, December 19, I 912. 


I have received, by your reference of October 29 indorsed: thereon, 
sundry papers clade the plans and specifications for a dam and 
other hydro-electric works submitted to you for approval under the - 
act of May 20, 1912 (87 Stat., 115), extending the time for construc- 
tion of a power dam in the Pend d’Oreille river, which was originally _ 

licensed by the act of February 25, 1907 (34 Stat., 931), and under 
the general dams act of June 28, 1910 (36 Stat., 593). a 
The papers were submitted to the Director of the Geological Sur- 
vey, whose report of November. 14 (copy inclosed) shows: That the | 
company contemplates the development of 200,000 horsepower at this 
site; that the plans indicate use of lands of the United States on both 
sides of the Pend d’Oreille river at the “Z” canyon, those-on. the 
east side being a part of the Kaniksu national forest and those on 
the west bank being within power site reserve No. 72, created on the 
vecommendation of this Department by executive erdor of July 2, 


-. 1910, under the withdrawal act of June 25, 1910 (36. Stat., 847), i 


game having been. first reserved as temporary power site withdrawal 
_ No. 72 on November 27, 1909; that the field examinations by the en- 
gineers of the Geological Sarees made in 1910. disclose the fact that 
this.river, probably. contains the greatest power sites remaining in — 
Government ownership, and that many mineral claims of doubtful 
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galas had been filed along the banks of the river, ‘pecially at 
points of greatest value for power development; that the deed from 


- the Pend d’Oreille Development Company to the International Power 


~ and Manufacturing Company, included among the papers trans-. 


mitted by you, shows that the latter company “has. purchased such. 
mineral claims as have been located at the site proposed to be used. — 
by it, also all rights of the Pend d’Oreille Development Company 
under scrip selection No. 140 of the Northern Pacific Railway Com-— 
pany, Spokane 05301, which, in the opinion of the Director of the | 
Geological Survey, hitherto duly communicated to the Commissioner 
of the General Land Office, should be canceled as invalid. ~— 

I am of opinion, as was intimated by departmental letter of Octo- 
ber 14 to you, that the license given by the statutes above quoted _ 
affects only the jurisdictional interest of the United States in navi- 
gable waters and does not dispose of the property rights of the Gov- 
ernment in the public lands. I therefore agree in the opinion ex- 


pressed by. the Director of the Geological Survey that the Inter- 


i 


‘national Power and Manufacturing Company should, prior to con- 


struction, be required to secure permits from both the Secretary of 
Agriculture andthe Secretary of the Interior under the act of’ Feb- 
ruary 15, 1901 (31 Stat., 790), and that the plans and specifications 
should not be approved by you until this shall have been done. 

All the papers transmitted by you are herewith returned. 


————— 


WINNINGHOFF v. RYAN. 


| Seon petition for the exercise of the supervisory authority of the 
Secretary of the Interior to review departmental decision of January 
9, 1912, 40 L. D., 842, denied by First Assistant Secretary eam, 


December 20, 1919, 


—_—_—_———— 


MERRITT J. GORDON. 


Decided December a7, (1912. 


REPAYMENT—ENTRY HRRONEOUSLY ALLOWED. 
Where a homestead entry was allowed subject to the provisions of the act. 
‘of June 22, 1910, contrary: to the purpose of the applicant, who filed an 


ordinary homestead application with the intention to secure the land free _ 


from restriction, and the entryman, rather than take the land subject to . 
the conditions imposed by that act, relinquished the entry, he is enti tled . 
‘to repayment of the fees and commissions pee by him in connection with 
the entry. : : 


ADAMS, First Assistant Sete 
Merritt J. Gordon has appealed from decision of January 18, 
1912, by the Commissioner of the General Land Office, denying ap- 
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enon for pepe aaent se fees aa: commissions paid by him in 


~ connection with his homestead entry for the NW. 4 , See. 14, T. 15 N., 


R. 6 E., Olympia, Washington, land district. 
The tract entered was embraced in a withdrawal for coal classi- 

fication by executive order of July 7, 1910, under authority of the 

act of June 25, 1910 (36 Stat., 847), and subject to the provers of 

the act of June 22, 1910 (36 Stat., 583). 

- Gordon filed the ordinary homestead application blank and he 

was allowed to make entry October 26, 1910. The local aificers ap- 


_. pear to have stamped upon the spplitation at the time the notation 


that same was made in accordance with and subject to the provisions 
and reservations of the act of June 22, 1910, supra. | 

November 16, 1910, the local officers transmitted to the Com- | 
missioner an wpoleation by Gordon for classification of the land 
supported by affidavits purporting to show that the land did not con- 
tain any coal of commercial value. The local officers stated that 
Gordon made what he intended for a nonmineral homestead appli- 
cation for said land’ but which was inadvertently allowed by that 
office under the act of June 22, 1910; that, finding thatthe intention 
of the applicant was to dispute the coal character of the land, he 
was allowed thirty days within which to. file’ an application for the 
classification of the land. | | 

Thereafter, the Commissioner considered the application for eee 
fication, and rejected the same. Then the entryman filed the present 
application for repayment and relinquished his entry. The Commis- 
sioner correctly declined to order a hearing for the purpose of deter- 
mining the question as to the coal character of ‘the. land, as the 
land had not been classified. The act of June 22, 1910, provides for 
such hearing only in cases where the lands have been classified by 
the Department. 

It appears, however, that the entry was erroneously allowed by the 
local officers as under the act of June 22, 1910, as the entryman de- 
sired to enter the same free from the conditions imposed by that 
act. When he found that he could not have the land free from such 
conditions, he relinquished the entry. Under the circumstances, it 
is believed that the entry should be considered as having been errone- 
ously allowed within the meaning of the act of June 16, 1880, which | 
provides for repayment in cases where entires have beat erroneously 
allowed and can not be confirmed. The fact that the local officers — 
stamped upon the entryman’s application a notation with reference 
to the act of June 22, 1910, should not be held to destroy the inten- 
tions of the entryman to make entry free from the conditions of 
that act. 

Furthermore, when the Commissioner rejected the ees 
for classification, he held the entry for “rejection” subject to the 
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_ right’ of the entryman. to file his election to permit the entry to 
7 stand under the provisions of the act of June 22, 1910. The entry- 
_ Man acquiesced in that decision and relinquished his entry, therefore 
- his entry had the:status of a rejected entry considering its condition 
at the time of relinquishment and application for repayment. Hence 
the case comes within the provisions of section 1 of the act of March © 
26, 1908 (35 Stat., 48), concerning ea The repayment 
will, accordingly, be allowed. — | Os 
The decision appealed from: is reversed. 


es 


aaa oa 18 oF coAL LAND REGULATIONS AMENDED. 
Ixsmnverioys. | 


DararrMant OF .THE Lyrertor, 
3 | Washington, December 30, 1912. 
The Comacissroner or THE GENERAL Lanp Orrice. 

‘Sir: March 18, 1912, in connection with a communication from 
Senator F.. E. Warren, the Department called upon you for report 
as to the advisability. of amending paragraph. 18 of the .coal-land 
regulations, particularly with reference to the disposition of purchase 
money tendered with coal-land applications under section 2347 of 
the Revised ‘Statutes.. Under date of March 26, 1912, you recom- 
mended against. changing the regulations, your. prindipal objection 
being that. it will.revert to the former practice under which large 
sums of money were held by the registers and receivers of the United 
States: land. offices in. their unearned. fee accounts, a. practice unde-. 
sirable both from. the viewpoint of the epUe land oe and of 
the Department. 
~The Department does not desire to return to this practice, but j is of | 
‘opinion. that the payment of. the purchase price at time of filing the 
| application to purchase should be optional only with the claimant, 
and that in cases: where he does not desire to pay in the money with: 
the application to purchase he should be permitted. to defer the pay- 
ment until after publication and posting of notice have been com- 
pleted and. the proofs submitted examined by the register and receiver 
and found regular. — 

With respect to the price. to be paid for the coal Jand ander such 
an application, the applicants will be required to pay the price. fixed 
and existent at date. he makes payment, and consequently, the appli- 


_- cant.who does not pay the purchase price at time of his application — 


to purchase may be required, because of reclassification or revalua- 
tion, to pay a higher price when he completes the transaction by pay- 
ment after acceptance of his final proof. To accomplish the ore . 
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in practices herein outlined, section 18 of the ‘coal-land regulations 
“approved April 12, 1907 (35 L. D., 671), has this day been amended. 
Draft of aménded regulation i is herewith inclosed. [See below. ] 


You will promptly give notice hereof to registers and receivers, ad- . 


Vising them that the requirements of amended paragraph 18 will be 
-. applicable to all aplications to purchase offered or filed on or after. 
February 1, 1913. - . | 
Respectfully, as  Sascven ADAMS, 
BO First Assistant Secretary. . 


eee | 


PARAGRAPH 18 OF COAL LAND REGULATIONS AMENDED. — 


REGULATIONS. 1. 


18. After the thirty days’ period of newspaper publication has ex- 
pired, the claimant will furnish from the office of publication a sworn 
statement (including an attached copy of the published notice) that 
the notice was published for the required period, giving the first and 
last date of such publication, and his own affidavit, or. that of some 
credible person having personal knowledge of the fact, showing that 
the notice aforesaid remained conspicuously posted upon the land © 
sought to be patented during said thirty days’ publication, giving the - 
dates. The register shall certify to the fact that the notice. was 
posted in his office for the full period of thirty days, the certificate 
. to state distinctly when such posting | was done and how. long | con- 
tinued, giving the dates. ; 

The claimant will be required within 30 duve after the expiration 
of the period of newspaper publication to furnish the proofs specified - 
in this paragraph, whereupon, and after receipt of report of chief of 
field division, as required i In paragraphs five and six of circular ap- 
proved Appi 24, 1907, the register and receiver will examine the 
proofs submilied. and if all be found regular and the application. 
allowable, will, by registered | mail or personal service, so notify the 
7 applicant in writing: requiring him, within fifteen (15) days from 
receipt of notice of such allowance, te make payment of the purchase 
money unless it has theretofore been made. Should the specified 
proofs and purchase money be not furnished and tendered within the 


time prescribed, the local officers will reject the application subject. 


to appeal. In the exercise of a preference right of purchase, the 
publication and posting of notice should be completed and the proof 
thereof filed within the year fixed by the statute. 


Applicants, to purchase under section 2347 of the Revised Statutes. | | 


‘may at their option pay for the land at the time of filing their appli- 


eee 
- 18ee page 416. 
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cations to purchase, or at any time thereafter, up to fifteen days from 
and after receipt of notice from the register and receiver, as herein- 
before provided. The price to be paid will be that existent at date of 
actual payment of the purchase money by the applicants to the regis- 
ter and receiver, and a subsequent increase in the price will not affect 
their right to complete the applications, if proceedings be diligently 
_ prosecuted to final proof and entry. Where payments are not made 
at time of filing applications to purchase, but are deferred to a later 
date, and an increase in valuation has occurred subsequent to appli- 
cation to purchase, but before the actual tender and payment of the _ 
_ purchase money, the applicants will in all such cases be pedutied to 
pay the new or higher price. 

- The foregoing is not applicable to coal-land ssa who have 
‘initiated. ae under section 2348 of the Revised Statutes by the . 
‘opening and improving of a mine of coal on public land and who 
‘have diligently prosecuted their claims to completion as required by 
the law and regulations. Such claimants will be required to pay the 
‘price fixed and existent at the time of the initiation of their claims. 

eas ive December 380, 1912: 
Waurer L. Fisuer, 
| * Recretini) 


MACKAY: Vv. _ NORTHERN PACIFIC RY. Co. 


Decided July 16, 1912. 


‘PNLarcup Homustrap ENTRY—QUALIPICATIONS OF ENTRYMAN—ACT or Aveust 
dee SRO. 1880. 
The provision in the act of August 30, 1890, limiting the amount of aud that 
may be acquired by. one person under the agricultural public -land laws to 
.. 820:aeres, does not prevent one who has acquired title to 160 acres under the 
. desert-land law, and who is entitled to make homestead entry for 160 acres 
under the general provisions of the homestead law, from making entry and 
acquiring title to 320 acres under the enlarged homestead act of February . 


19, 1909. 


1 


a Apams, First Assistant Secretary: | 
The Northern Pacific Railway Cony appealed from. dagision 
_of the Commissioner of the General Land Office of niet 16, 1911, 
canceling its indemnity selection for SW. 4 NW. 4, NW. 4 1 SW. 1, 
Sec. 1, 1. 5 N., R. 57 E., M. P. M,, and aloeane Dan C, Mackay’ S" 
homestead application for that and other land, Miles City, Montana. 
March 8, 1910, when the township plat of survey was filed in the 
local office, the railway company filed its indemnity list for the above- 
described land. March 9, 1910, Mackay filed in the local office a vores 
stead Saas to enter such land, together with the S. $ NE. 4 
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NE. 4 SW. 4 4, N. $ SE. 4, and lot 2, See. 2, in said township. - May aA 
1909, the eae was designated ‘under the enlarged homestead act 
of Rebehary 19, 1909 (35 Stat., 689). The land in Mackay’s applica- 
tion. was included in coal land withdrawal, Montana, No. 1, executive 
order, July 9, 1910, and was restored to entry by executive order — 
March 31, 1911, and classified as coal land at twenty dollars per acre. 
Mackay filed corroborated affidavit alleging settlement in 1891. 
- August 6, 1910, contest notice issued for hearing September 14, 1910, 
at the local office, which was duly served August 11,1910. On the lay. 
- get for hearing contestant appeared in person, gided by counsel, and 
_ contestee failed to appear. Evidence was taken, and March 11, 1911, 
the local office, found for contestant.. The railway company appealed 
and the Gommissioner affirmed the action of the local office. 

The evidence disclosed that Mackay had made a desert-land entry 
and received title for one hundred and sixty acres. 

_ Mackay’s improvements on this land consisted of fencing: enclosing 
all of it, a log dwelling-house, barns, sheds, sheep shed, a dug well, a 

dam, sie and laterals; that he had lived on, used, occupied, ‘and | 

cultivated all. of the ad making it his homestead ever since his 
settlement, and his improvements have cost about $20, 000, and are 
worth at the present time $12,000. 

The assignments of error and contentions of the railway soripany 
are that the act of August 30, 1890 (26 Stat., 391), limits the amount 
of land that can be acquired by one person under the agricultural 
land laws to three hundred and twenty acres, and that this act is not 

repealed or modified by that of February 19, 1909, supra, and allow- 
ance of Mackay’s entry for the full three hundred and twenty acres 
is a violation of the act of August 30, 1890. : 

The act of Hebruary 19, 1909, provides: 


That any person who is a qualified entryman under the homestead laws of 
the United States may enter, by legal subdivisions, under the provisions of this 
act, in the States of ... Montana, ... three hundred and twenty acres, o1': 
less, of nonmineral, donineieable Gavenerted and unappropriated surveyed pub- 
Jie lands which do not contain merchantable timber, located in a reasonably 
compact body, and not over one and one-half miles in extreme length: Provided, . 
That no lands shall be subject to entry under the. provisions of this act until | 
such lands shall have been designated by the Secretary of the Interior as not 


being, in: his opinion, susceptible of successful irrigation. at a reasonable cost : | 
from any known source of water supply. 


The evident. purpose of this -act. was to Salen the right of home- 


- stead entry as-to certain lands from one hundred and sixty acres to 


three hundred and twenty acres. In consideration of the irreclaim- 
able arid character of land to be designated. under this act, three hun- 
dred and twenty acres were considered no more than the equivalent 
of one hundred and sixty acres of amigaule land, or nondesert land. 
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 Tt-was a specific enlargement of the Benes right as to this. nae 
acter of land, allowing entry of a double quantity of inferior land. 
When a coke of entry has been specifically enlarged, as that of 7 
homestead has by the act of February 19, 1909, the act'of August 
30, 1890, is necessarily modified to the extent of such enlargement. 
Mocks. not having had the benefit of the homestead law and having 
-acquired but one hundr ed and sixty acres under sas agricultural land 
_ laws previous to his application in question; was “a qualified entry- 
man under the homestead laws,” and to every such person the statute 
of 1909, as to this character of land, made the homestead right three _ 
| handeed and twenty, and nothing i in the act of August 30, 1890, will 
prevent. enj joyment of the Privilege g eranted the later act of, 1909. | 
The decision is affirmed. 


| 


MACKAY v. NORTHERN PACIFIC RY. CO. 


Motion fon rehearing of departmental decision of J une 16, 1912, 
41 L. D., 418, denied ae First Assistant Secretary ce January 17, 
1918. 


GOODALE v. MORRIS, 
Decided September 14, 1912. 


_ SECOND HoMnstEap Ewrry—Act or FEBRUARY Dy 1911. 

The term “ filing fees” as used in the act of Febr uary 3, 1911, includes any 
moneys required by law to be paid at the time of the making of a home- . 
stead entry; and an entryman of former Indian lands who relinquished his 
entry for an amount not exceeding the fees and commissions and the instal- 
ment of the purchase price paid by him at the time of making the entry, is 

within the purview of that act. | 


, ADAMS, First Assistant Sees: 
November 7, 1911, the Commissioner of the General Land Office 
- affirmed the action if the register and receiver in rejecting the con- 
_ test affidavit filed by Fred C. Goodale against the homestead entry of 
Joseph D. Morris for the SW. 4, Sec. 29, T. 16 N., R. 22 E.,. Timber- 
jake, South Dakota, land district, for the stated reason that Goodale 
is disqualified to make homestead entry for the lands by reason of 
having sold his relinquishment of a former homestead entry for a 
sum in excess of the “ filing fees” on said entry. 
- It appears from Goodale’s affidavit that he relinquished the former 
7 entry for the sum of $94; that he had paid at time of entry $14 fees 
 and-commissions and $80 as a part of the purchase money exacted by — 
Jaw, the lands being a part of a former Indian reservation opened 
to homestead entry at a purchase price of $2.50 per acre, payable in 
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installments. Goodale’s contest affidavit states a sufficient cause of 
action against the homestead entry of Morris and, as above indicated, 
the action of the register and. receiver and, of the Commissioner of 
the General Land Office is based solely upon his qualifications as. a 
homestead entryman. __ | 
The act of Congress approved February 3, 1911. (36 Stat., 296). 
«allowing second homestead and desert-land entries to those who for 
any cause have lost or abandoned their former entries, provides that 
the provisions of the law shall-not apply— : aa we 
to any person whose former entry was canceled. for fraud, or who relinquished 


his former entry for a valuable consideration in excess of the pene fees paid — 
by him on his original entry. 


The evident intent and purpose of this provision was: to deny 
the right of second entry to those persons who had been guilty of — 
_ fraud in connection with their original entries or who had disposed 
_of their relinquishments of such entries at a profit. The securing 
through sale of reliquishment the return of the amount paid in. 
' fees was not regarded as undesirable or a sufficient reason for deny- 
ing the right of second entry. In this particular instance the laws 
applicable require, in addition to the $14 fees and commission, the 
payment of an installment of purchase money for the benefit of the 
Indians, the former owners of the land. It, like fees and commis- 
sions, was an amount required to be paid at time of entry, and such 
a payment occupies, in spirit at least, so far as the entryman is con-. 
cerned, the same status as the money paid for fees and commissions. 
His reliquishment for the exact sums so paid constitutes no violation 
of the law, nor does it, in the opinon of the Department, debar him 
from the right to a second homestead entry under the provisions of 
the act of February 3, 1911. On the contrary, his case falls clearly 
within the spirit and intent. of said act and the Department’ con- 
strues the term “ filing fees,” as used in said act, as broad enough to 
comprehend and include any moneys required by law to be paid at 
time of the making of a homestead entry. i 
The Commissioner’s decision is reversed, and the case rere 
with instructions to permit Goodale’s contest to proceed. | 


‘ROBERT C. NEWLON ET AL... 
Decided September ‘14, 1912. 


ASSIGNMENT OF RECLAMATION HOMESTEADS—-ACT oF JUNE 23, 1910. 
Assignments of. homestead. eutries within reclamation projects under the act 
of June 23, 1910, may be made only to persons qualified to make entry 
under the general homestead laws, and subject to the limitations, charges, 

oe and conditions of the reclamation act. : 


4 
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QUALIFICATION OF Wirr or ENTRYMAN TO TAKE Assignaunt, | ! 
The reclamation act contemplates that one family shall acquire ‘only one | 
farm unit thereunder; and where an entry within a reclamation project 

is conformed to farm units, the wife of the entryman is not qualified - to 
take an assignment under the act of June 23, 1910, of a portion of her 
husband’s entry excluded from the farm unit retained by him, 


“ASSIGNMENT OF Langan SuBDIvVISIon AFTER Mrrcrr 1n Farm Unit. 

Where, in conforming a homestead entry within a reclamation project to 
- . farm units, a legal subdivision thereof, not retained by the entryman, is, 
with other vacant land, embraced in a farm unit, the entryman can not 
_ thereafter, under the provisions of the act of June. 28, 1910, assign such 
tract as a legal subdivision, for the reason that the legal subdivision, as 
such, no longer exists, having been merged in the farm unit; nor can he 
make assignment under that act of the farm unit into which such legal 
subdivision has been merged, for the reason that the farm unit includes 

land not embraced in his original entry. . 


_ Apams, First Assistant Secretary: | 

Po April 6, 1905, Robert C. Newlon made hones entry for the 

4 SE. 5, SE. 4 . SE. $ and lot 1, Sec. 17, T. 150 N., R. 104 W., 5th 

P M., Williston, North Dakota, ‘and district, Lower Yellowstone 
jeripadion project, containing 158.10 acres, subject to the provisions 
of the reclamation act of June 17, 1902 (32 Stat., 388). 

On February 11, 1911, the Daparinent approved he proeary. 
farm unit plat of aid ah p upon which the N. 3 SE. + of said 
section 17 was designated as farm unit “D” and e SE, 4 4 SE. 4 
and lots 1 and 2 of said section 17, lot 1, section 20, and. lot 2, Sec. 21, 
containing: 118.22 acres, were designated as farm unit “ EK.” 

-On May 29, 1911, the local officers reported to the Commissioner of 
the General and Office that, the entryman had been notified, by reg- 
istered letter, to conform his entry to one of the above mentioned 
farm units and had failed to take any action. within the time allowed 
him. The notice is shown to have been received by the i on 

April.19,1911. 

On June 28, 1911, the entry was entered is the General aaa 
Office to farm unit D” and canceled a as to the SE. 4 SE. 4 p and lot 1 
of section 17. | 

Final proof wpon the entry baa been submitted. batons the county 
judge of McKenzie county, North Dakota, on January 11, 1911, but 
was not-transmitted to the register and receiver by said judee rl 
June 26, 1911, on account of the delay of the entryman in paying the 
. fees in connection with the final proof. Said proof was not received 
by the General Land Office until July 18,1911. 

On August 22, 1911, the General. and Office accepted the final 
proof. as sufficient, as to the residence, improvement, and cultivation 
required by the homestead law, as to farm unit “ D”, and, on October 
18, 1911, the local officers transmitted to the General Land Office an 
assignment of farm unit “E” or lots 1 and 2 and the SE. 4 1 SE, 3 
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| oe ea 17, to the wife of the pute ane Lillie M. Newlon. It will 
be noted. that the land in sections 20 and 21 As omitted from the 
assignment. : 
‘On November 25, 1911, the Commissioner rejected the assignment 
upon the ground that the entry had been properly conformed to farm 
unit “D” and canceled as to the remainder of the land embraced in 
Newlon’s original entry, and that he, therefore, had no nents title, 
or interest in farm unit “EE” which he could assign. | 
It is unnecessary to decide whether Newlon’s delay in filing his final ; 
proof with the local officers and his failure to respond to the notice 


_ to conform operated to deprive him of the benefit of the act of June 


23, 1910 (36 Stat., 592), because this act only permits assignment sub- 
ject to the limitations, charges, terms, and conditions of. the reclama- 
tion act. : 
The ednwiaton act of June 17, 1902, provides tine lands ir vigable 
in reclamation projects shall be subj ect to entry under the homestead 
laws in tracts not exceeding 160 acres, and subject to determination by . 
the Secretary of what area is sufficient for the support of a. family and 
the reduction and conformation of such entries to the prescribed area. 
In other words, homestead entries like that. here involved are per- 
mitted to be made on the express understanding that they will be re- 
duced to the area determined by the pecreany to be sufficient for the | 
support of a family. | 
Public irrigable lands in sclamaeen projects are, under itis nee 
-and spirit of the reclamation laws, to be divided among as many: 
families as the lands will properly and reasonably support. As inti-.. 
mated, the assignment act of June 23, 1910, does not modify this 
requirement, but, on the contrary, expressly imposes it upon assign-. 
ments. The attempted assignment by Newlon to his wife, Lilie M. | 
Newlon, is in express violation of this requirement and would if 
permitted, simply result in the acquisition by one family of two farm . 
units, an end not contemplated or permitted by the reclamation. laws... 
Mrs. Newlon is not qualified to make a homestead entry. under the . 
- general homestead laws, nor is she qualified to take a homestead entry 
_ by assignment under the act of June 23, 1910. For this reason the.. 


Commissioner’s decision is affirmed. A further reason why. the as-. — 


signment can not be permitted is that the SE. 4 SE. 4 and lots 1 and 2, 
Sec. 17, no longer exist, having been merged in farm unit “E” and 


an assignment of that unit can not be made by Newlon because it in-. __ 


cludes lands not embraced in his original entry, which. have. not been. 
_ entered by any OND; and are not subject to ey because of the exist-— 

ing withdrawal. é, 
In view of the foregoing, the sanenenaon of Nees ace to, 


farm unit “D” will not be disturbed, unless he shall ahve rapt mune ate 


elect to take in lieu eos farm unit “ E se 


: , ‘ } - ; 
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‘WARREN BOWEN. 
Decided. Birsiee (12, 1972. 


JINLARGED HOMESTEAD—FINAL Proor—SURVEYED AND UNSURVEYED LAND. 


a inal proof under the enlarged homestead act, covering both surveyed and | 


unsurveyed land, can not lawfully be accepted, nor entry allowed, as to the 
‘unsurveyed land, until survey thereof has been made and appr ov ed. 
RESIDENCE OUTSIDE OF ENTRY ON UNSURVEYED LAND, | 
An entryman for a surveyed tract can not, by. residing upon an adjoining 
unsurveyed tract, receive er redit for such residence upon the tract embraced 
in his entry. | : ‘% 


ADAMS, First Assistant Secretary: 

Appeal. is filed by Warren Bowen from ‘decision of the Commis: 
sioner of the General Land Office, dated April 8, 1911, rej jecting final | 
proof offered by Bowen May 31, 1910, upon his homestead entry 
013249, made March 22, 1910, under the act of February 19, 1909 (35 


‘ . 


. Stat., 639), for the NE, 4, Sec, 12, T, 10 N., R. 36 E,, Tucumeari, 
New Mexico, land district, for the reasons that the proof, which seeks 
'. to embrace also what will be when surveyed the NW. 4, Sec. 7, T. 10 
N., R. 37 E., can not lawfully embrace unsurveyed land, and that the 


eateyman ne not complied as to the surveyed land with the require- 
ments of the homestead law. — 

The decision states that the lands in T. 10 N.; R. 37 E., had not 
been designated for entry under the act of I Pobre 19, 1909, supra. 
It appears, however, from the records of the. Departament that all 
these lands were so designated April 27, 1909. 

The entry for the NE. 4 appears. to have been made by Bowen as 
the:successful contestant apa a prior homestead entry; which was 
canceled March 22, 1910. 

The proof Nea. that Bowen, as a soldier sues the war of the 
rebellion, is entitled to credit, in lieu of residence, for three years, ten 
months, and sixteen days mile: service; that he established resi- 
dence March 20, 1909, in a house on the southwest corner of the — 
NW. i, See. 7, and sesided therein to date of final proof; that he 
cultivated about five acres in the NE, ty Sec. 12, and PIOKe four © 
acres in the NW. 4, Sec. 7. | 

While the unsurveyed land, which will presumably be described 
as the NW. 4, Sec. 7, T. 10 N,, ‘R. 37 E., was designated under the 
enlarged homestead oe it is net and will not be subject to entry 
until survey has been made and approved. Consequently, the action 
of the register and receiver and the Commissioner in refusing to | 
accept: final proof as to this land was correct. The evidence shows | 
that Bowen’s house was built and residence maintained upon the tract 
last described and not upon the surveyed NE. 4, Sec. 12, embraced in 


his homestead entry; that this residence was established upon the 
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unsurveyed tract in order to hold the same and under ihe belief that 
the residence could be counted as residence upon the entire ‘claim. 
This would be the fact were both tracts surveyed and. embraced | 
- within his entry, but under the circumstances residencé upon unsur- 
veyed land can not be credited as residence upon the surveyed NE. 4, 
Sec. 12. Furthermore, the enlarged homestead act, under which the 
entry is made, specifically required that at least one-eighth of the 
area embraced in the entry be cultivated to agricultural crops begin- 
ning with the second year of the entry, and at least cne-fourth of 
the area so cultivated beginning with the third year. 3 
Bowen has not complied either with the requirements of the law 
as originally enacted or as amended by the act of June 6, 1912, as 
the total area cultivated by him on the NE. 4, See. 12, is five hoes 
_ or one thirty-second of the area. As to the unsurveyed NW..i, Sec. 7, - - 
‘there has been no cultivation to agricultural crops, but simply a_ 
breaking of four acres. Accordingly the decision of the Commis-. 
sioner of the General Land Office is hereby affirmed, the final proof 
offered rejected, and the original homestead entry allowed to remain 
intact, subject to future compliance with law, including residence on 
‘the land included i in the entry. 


D.C. mac WATTERS. 


RigHt oF WAY—RESERVOIR—SECTION 2, ACT OF FEBRUARY 21, 1911. 
An application for an easement under sections 18 to 21 of the act of March 3, 
1891, for a site of an irrigation reservoir, the. utilization of which might 
_ jeopardize the success of a government reclamation project, should not be’ 
granted, ‘but authority to construct such reservoir, under the supervision 
and control of the Secretary_of the Interior, may be granted ulider the. 
provisions of section 2 of the ac) of Febr uary 21, 1911. 


| Acting Secretary Adams to the Ges of the General Land 
. O fice, Osiober 26, 1912. | 


Herewith returned is the record of your oflice (recently submitted 
upon informal request from this office) upon the application of D. C. 
~ Mac Watters (Blackfoot 09217), for an irrigation reservoir easement 


under the act of March 3, 1891, Secs. 18 to 21 (26 Stat., 1101). ' 


Papers herein informally Sabmited from the files of the Reclamation 7 
| Service. will be returned to that office in like manner. — 
The application covers a reservoir site on the South Fork oe the | 
Snake River, a short distance west of the Idaho-Wyoming boundary. | 
East of the boundere and higher up on the same stream is Jackson 
_ Lake which has been developed by the Reclamation Service at large 
expense as a storage reservoir for the Minidoka project. “This proj- 
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-ect diverts water from the Snake River in Idaho far below the 
junction of the North and South Forks. The question is therefore 
presented whether'a reservoir easement under the said act of March 
8, 1891, should be granted for a site lying between the storage and. 
diversion works of a government reclamation project. If such grant- | 
ing would jeopardize. the success of the Government project the Sec-_ 
retary of the Interior has authority to deny the application, in which — 
event the applicant cannot acquire the easement. United States vw. 
- Minidoka and §. W. R. R., 190 Fed. Rep., 491 (C. C. A.). 
It is obvious that, if this easement were granted and the reservoir . 
constructed and operated under the grant, water stored by ‘the Gov- 
ernment and released from storage for use on the Government project: 
must -pass through the grantee’s reservoir and during such passage 
be within his physical possession and control. It is true that the _ 
grantee would be under legal obligation to release it without un- 
necessary delay and that this obligation would be enforceable by. 
judicial process. But:the process of enforcement might involve de- 
lay which would have disastrous. consequences to water users under > 
the Government project. Moreover,.the physical possibility of the 
prompt release of this water would depend upon the plan of the 
grantee’s works and the efficiency with which they were constructed, 
operated and maintained. ‘or a proper safeguarding of the Coy 
ernment project the proposed works should be constructed, operated 
and maintained under the control of the Government engineers. 
Section 2 of the act of F ebruary 21, 1911 (36 Stat. oy reads as 


follows: 


Sec. 2. That in carrying out the provisions of said : eelanineion act and 
kets amendatory thereof or supplementary thereto, the Secretary of the Interior 
is authorized, upon such terms as may be agreed upon, to cooperate with irri- 
gation districts, water users’ associations, corporations, entrymen, or water 
users for the construction or use of such reservoirs, canals, or ditches as may 
be advantageously used by the Government and ‘irrigation districts, water 
users’ associatious, corporations, entrymen, or water users for impounding, © 
delivering, and carrying water for irrigation purposes: Provided, That the title 
to and management of the works so constructed shall be subject to the provi- 
. sions of section six of said act: Pr ovided further, That water shall not be 
furnished from ahy such reservoir or delivered through any such canal or ditch 
to any one landowner iu, excess of an amount sufficient to irrigate one hundred 
and sixty acres: Provided, That nothing contained in this act shall be held 
or construed as enlarging or attempting to enlarge the right of the United 
States, eee existing law, to control the waters of any stream in any State. 


Section 6 of the reclamation act, os in the section above quoted, 


reads as follows: 


Sec. 6. That the Secretary of the Interior is hereby authorized and directed 
to use the reclamation fund for the operation and maintenance of all reservoirs 
and irrigation works constructed under the provisions of this act: Provided, 
That when the payments required by this act are made for the major portion | 
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of the lands irrigated from the ‘waters. of any of the works herein speovidea for, 
then the management and operation of such irrigation works shall pass to the 
owners of the lands irrigated thereby; to be maintained.at their expense under 

' gueh form of organization and under such rules and regulations as may be — 
_ acceptable to the Secretary of the Interior: Provided, That. the title: to and the © 
management and operation of the reservoirs and the works necessary for their 
protection and operation shall remain in the Government until otherwise pro- 
vided. by Congress. : 


The conveyance and safeguarding of stored water Poni J esi 
Lake to the Minidoka project is a part of the duty of the Secretary 
of the Interior “in carrying out the provisions oO the reclamation 
act;”? and the proposed reservoir, when. built, “may be advanta- 
| geously used by the Government ” and the irrigation district, water - 
users association, corporation, entrymen or water users interested 
-therein. He may therefore cooperate with such district, association, 

7 Sor por aHony entrymen or water users “ for the construction and use’ 

_ thereof “ upon such terms as may be agreed upon”: subject to a 
‘conditions imposed by section 2 of said act of 1911. Under the cir- 
cumstances of this case the reservoir should be built at the cost of the 
cooperating applicant under the supervision and control of the Sec- 
retary of the Interior. When completed the legal title and the actual 
management and operation of the works would be in the Government, 
but the equitable right to the stored water in the cooperating appli- 
cant, subject to the Government’s prior right to deliver continuously 
for the Minidoka project the water released from Jackson Lake for 
that purpose and subject also to. the duty of passing through the 
reservoir such flow of. water as 1s needed to eauety prior rights of 
third parties. 

It may. be objected that section 2 of the act of February 21, 1911, 
~ contemplates. cooperation | in reservoir construction only in those cases 
where additional storage capacity i is needed for the Government proj- 
ects, but there is nothing in the words of the section to sustain this . 
view unless it be the words: “The Secretary . . . is authorized 
io cooperate - “ag Or the construction or use of such reservoirs, 
ae or iches: as may be advantageously used by the Govern- 
ment .. . for wzpounding, delivering and carrying water.” If these - 
words 1 were “such reservoirs as may be advantageously used 
for impounding water and such canals ‘or ditches as may be used for 
delivering. and carrying water,” they would so limit the granted 
authority as to exclude a reservoir which could be advantageously 
used by the Government for delivering and carrying water. But the 
erant of authority over the whole subject-matter is broad and gen- 
eral and the suggested limitation eames a strained construction a | 
the language actually used. 

It is true that the third a final meas of the act of 1911 ee | 
that the “ moneys received in pursuance of such contracts. shall be. 
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covered into the reclamation fund,” but this does not warrant the 
inference that works constructed in pursuance of cooperation under 
section 2 must be actually y constructed by the Government rather than — 
by the cooperator, or, in substantial part, at its rather than solely 
at his expense. It is to be noted that the word “ contract” is not 
used in section 2, and that, by section i whenever, in carrying out 
the provisions of the reclamation law, storage or carrying capacity 
' has been or may be provided in excess of the requirements of the lands. - 
to be irrigated under any project, the Secretary of the Interior, pre- 
serving a first right to lands and entrymen under the project, is. 
hereby authorized to contract, upon such terms as he may deem just 
' and equitable, for the impounding: storage, and carriage of water to. 
_an extent not exceeding such excess capacity.” This section is evi- 
dently limited to works constructed at Government expense and pri- 
marily for the benefit of the Government projects. Such is not the | 
case as to section 2. 7 | _ 

You are hereby instructed to deny the Mac Watters application and © 
inform the applicant that he may, if he so desires, take up with the 
Reclamation Service the question of cooperation under section 2 of 
the act of February 21, 1911 as Stat. bed | 


NOAH A. SNOOK ET AL, 
° Decided October 380, 1912, 


RECLAMATION HOMESTEAD—ASSIGNMENT UNDER AcT oF JUNE 23, 1910. 
The wife of an entryman of lands within a reclamation project is not qualified | 
to take an assignment of part.of her husband’s saa under the provisions 

of the act of June 23, 1910. 


Apams, First Assistant Ressbtaes yf: 
saat 2, 1905, Noah A. Snook: made homestead entry top the EL 

NW. 4 . Bee. 8, and on October 6, aa as additional entry for Ae 
SE. i SW. 4 4, Sec. 5, and NW. i NE. i, Seo. 8, all in T. 151 N,, 
R. 104°W., Lower Yellowstone Reclunation Project: Williston, North 
Dakota, land district.. October 27, 1910, final proof, showing that he 
had maintained residence on the land since July, 1905, and had culti- 
vated and improved same by reducing 110 acres to cultivation and by 
placing improvements to the value of $1,500 thereon, was accepted. 

March 4, 1911, Snook asked the Commissioner of the General Land 
Office whether he might assign 80 acres of his entry and obtain title 
for the balance. March 30, 1911, the Commissioner inclosed for his 
information copy of the act of Taine 23, 1910 (86 Stat., 592), and 
regulations thereunder, and advised Bi that a farm unit plat had 
been approved, designating the E. 4 NW. 4, Sec. 8, as farm unit 
B (D), the NW. 4 NE.’ 4, Sec. 8, as farm unit A and he SE. 4SW. 4 
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Sec. 5, as farm unit G, and that he must conform his entry to one of 
-said units, but might assign the others to qualified persons. Notice 
of the ed conformation was also given by the local land office | 
| March 24, 1911. 

7 May 93, 1911, the local land oiicars advised the Gea that 
Snook had received notice April 15, 1911, and had taken no action. 
June 13, 1911; the Commissioner ny ee Snook’s entry to farm 

unit D, or the E. 4 NW. 4, Sec. 8, and canceled the entry as to the | 

| NW. 1 NE. 4, Sec. 8, and SE.4 SW. 4, Sec. 5. No notice of this action 
is shew to have been given Snook, © 
‘December 20, 1911, the local land officers transmitted iwé assign: 

ments executed October 31, 1911, by Snook, one for the NW. } NE. 4, 

Sec. 8, to Clara Snook, aad one for the SE. 4 SW. 4, See. 5, ve Pearl 

Farrell. January 25, 1912, the Commissioner: rejected the assign- 


ments, on the ground that the same were not accompanied by evidence i. 


- showing the qualifications of the assignees, and on the further ground 
that his entry had been canceled. as to those tracts prior to attempted 
assignments. Snook has appealed to the Department, transmitting 
' with his appeal his affidavit and those of the assignees, to the effect 
that the assignments were made in good faith, and that the assignees 
paid therefor with their own money, hold no other farm units or 
entries under the reclamation act, and have no agreement or under- 
standing with the entryman whereby the | assignments shall inure to 
his benefit. 

It appears from the record that Clara Snook is the wife of the 
assignor, and circumstances indicate that Pearl Farrell is the step- 
daughter of assignor and the wife of J ames Farrell, one of his. final 
proot witnesses. 

It is unnecessary at this time to décide whether the fact that 
—Snook’s assignments, made after the cancellation of his entry as to’ 
the lands sought to be assigned, might not be recognized, through 
‘appropriate departmental ACHON if the lands had been aequtned by | 
qualified assignees. 

The reclamation act of June 17, 1902 (39 Stat., 388), euevides that 
lands irrigable in reclamation projects shall be subject to entry under 
the homestead laws in tracts not exceeding 160 acres and subject to 
determination by the Secretary of the Interior of what area is suffi-- 
cient for the support of a family, and. the reduction and conforma- 
tion of such entries to the prescribed area. In other words, home- — 
stead entries like that here involved are permitted.to be made on the 
express understanding that they will be reduced to the area deter- 
_ mined by the Secretary to be sufficient for the support of a family. 

' Public irrigable lands in reclamation projects are, under the letter 
and spirit of the law, to be divided among as many families as the ~ 
‘lands will properly and reasonably support. The assignment act. 
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of J une 23, 1910, Supra, does not modify this eeaeemienk: but on. or 
contrary, ay imposes it upon assignments by requiring them — 


to be subject to the limitations, charges, terms, and conditions of the — 


reclamation act. The attempted assignment by Snook to his wife, 
Clara Snook, is in: violation of this requirement and would, if per- 
mitted, result in the acquisition by one family of two farm nnits, an 
end not contemplated or permitted by the reclamation laws. Mrs. 
Snook is not qualified to make a homestead entry under the general 
homestead laws, nor is'she qualified to take a homestead entry by 

assignment under the act of June 23,1910. For this reason the Com- 
missioner’s decision as to the sitempied assignment to her is affirmed. | 

No evidence has been submitted as to whether Pearl Farrell is a 
citizen of the United States, whether married or single, although as 
stated the record indicates that she is the stepdaughter of entryman 
and wife of Thomas Farrel, or if married, whether or not her hus- 
band has made entry for and is holding a homestead entry or farm 
unit under the reclamation laws. ? 

The case is remanded for further consideration with respect to the 
attempted assignment to Pearl Farrell and will be adjudicated by the 
Commissioner in the light of additional evidence to be called for by 
him. . 


NOAH A. SNOOK ET ‘AL. 
Motion for rehearing of departmental decision of Gcisbes 30, 1912, 


41 L. D., 428, denied Pret psSstant Secretary . Adams, January | 


AT, 1918. 


———_—$<——< 


HALL v. ARMANN. 
Decided November 11 1912. 


‘SETTLEMENT—ABSENCE UNDER JUDICIAL ORDER. 3 , 
. The fact that occupancy of a settlement claim, lawfully initiated, is inter- 

rupted by order of a court does not operate as a termination or abandon- | 
~ ment of the settlement claim. 

SETTLEMENT CLAIM—-PREFERENCE RIGHT OF EINTRY—TRANSFER. 

The preferential right of entry conferred upon homestead settlers by Scion 
3 of the act of May 14, 1880, is a personal privilege which can not be trans- 
ferred to another; and no such right is acquired by an attempted purchase 

of a settlement claim as will defeat the rights of an intervening settler. 

RESIDENCE ON. SETTLEMENT CLAIM—OFFICIAL EMPLOYMENT. | = 

‘While homestead entrymen have sometimes been allowed credit for construe- 
tive residence during absences due to official employment, such absences 
have never been recognized as residence on mere oe claims prior 


to entry. 
Apams, First Assistant Sete 


On February 23, 1909, the plat of the resurvey of fis 16 S., R. 16 E. 
: S. B.2 i Los cles California, land district, was filed in the joral 
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office and, on the same day, Hannes H. Armann filed his homestead. 

application for the E. 4 NW. 4, E. $ SW. 4, Sec. 24, of said township — 
and range. On March 6, 1909, Maude Hall filed her homestead 
application for lots 16 and 18 and the SE. 4 SW. 4, Sec. 18, and the 
E. 4 NW. 4, Sec. 24, of the same township. These applications con- _ 
flict as to the E. 4 NW. 4, Sec. 24, and hearing was had to determine 7 

_ the rights of the parties thereto. 
On September 13, 1911, the local officers awarded the tract in con- 


- troversy to Armann and, by decision of January 19, 1912, the Com- 


missioner of the ‘Ganeral Land Office affirmed Hiei decision. Hall 
has appealed to the Department. 

-- The material facts of the case, as disclosed by the record, are as 
follows: | 
In 1906, one Paul Boman settled upon the land descabeds in, Hall’s 
Pee iee At that time homestead entries were not allowed in 
that territory, under the practice established by the General Land 
Office and approved by the Department, pending the resurvey to be 
made under the act of July 1, 1902 (82 Stat., 728). Boman resided 
upon this land, with his family, until about October 1, 1907, when, | 
having been elected to a county office, he removed, with them, to . 
El Centro, California, the county seat. During the period of his 
residence on the land he cleared a portion thereof of sage brush, 
constructed a ditch, and purchased water stock. Some of the ae 
provements were upon the tract in controversy. Armann did some 
of the work upon the disputed tract, as Boman’s employee, and, 
ae desirous of securing a tract of public land, settled upon the 

4 SW. £ of Sec. 24, embraced in his pending application, and the 
: e NW. ¢ of Sec. 25, of the township above referred to, ae the 
summer of “1907. 

After Boman left the land, with ne family, in the fall of 1907, 
-Armann learned that he was making an effort to sell the claim, and, | 
having been informed by the register and ‘receiver at Los ‘Angeles 
that only occupancy would protect a claim in the resurveyed area, 
. prior to the filing of the plat, he proceeded to take possession of the 
E. 4 NW. + of section 24, the land in controversy in this proceeding. | 
He “built: a house upon the tract and, with his brother, performed 
some work of cultivation thereon. Bonen instituted a proceeding 
for possession of the land against Armann, and the latter was evicted 
_ by an order of the local court on February 14, 1908.. On April 11, 

1908, he was fined for contempt of court in that he had disregarded : 
the sudeeand returned to the land. Pursuant to the mandate of 
the court he then removed his house from the tract and performed no 

- further work thereon. A settlement lawfully: initiated and occu-. 
pancy thereunder interrupted in obedience to an order of court is 
not thereby terminated or abandoned. Particularly is that so in a 
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_ ease like this, where the party maintained his claim through occu- : 
pancy of other land included within his asserted claim. 

In June, 1908, Boman sold his settlement claim, improvements, 
and water stock to Mrs. Anna W. Hall, who, in aca transferred — 
the same to. Maude Hall, on August 26, 1908, The latter has lived 
ever since in a five-room house in the northern part of the 160 acres 
claimed by her and upon the 80 acres in controversy she cultivated 


| 10 acres to crop in. 1908 and 1909, but none in 1910, owing to a | 
failure in the water supply. 


7 The preferential right of. entry satura upon honistead settlers 
‘by section 3 of the act of May 14, 1880 (21 Stat., 140), is, like the © 
' right created in favor of ee contestants ‘by section 2 of said 
act, a personal privilege which can not be transferred to another. 
N either right constitutes any interest or estate in the land, nor seg- 
regates it from the public domain and the right of others to apply 
for or to settle upon the land, ‘subject to defeasance only if the pref- 
erential right is asserted within the time prescribed by law, has been 
uniformly recognized by the Department. It follows, therefore, 
that, without reference to the question of Boman’s abandonment of 
his settlement thereon, Armann’s claim is superior to Hall’s, since 
her settlement was junior to his, and her purchase did not carry a 
right except in the improvements. Armann was properly advised 
by the local officers that only continued occupancy would protect a _ 
settlement claim. Previous departmental holdings extending credit 
for residence to those actual residents upon public land, under an. 
entry, in instances of subsequent absence due to performance of 
official: duty, have never been applied to a mere settlement not 
asserted through éntry; consequently, when. Boman left the land in 
1907 his preferential right, secured by prior settlement, was at an | 
end. This right could not be transferred; neither could it be urged 
through an attempted purchase from the original settler as against 
| intervening rights secured through settlement by another. 
It is urged in the appeal that Armann concealed the extent of. his 
claim from Hall and has, therefore, acted in bad faith. However, 
the local officers, after hearing the testimony of both parties and 
their witnesses, acquitted Armann “of any bad faith or breach of 
confidence in the premises,” while expressing doubt as to the good — 
faith of Hall’s application. The decision of the Commissioner con- 
tains a full recital of Armann’s alleged evasive replies to Boman 
and one Watson, relative to the extent of his claim and the events. 
leading thereto, and the same will not, therefore, be repeated herein. 
The Department is unable to. find, es the iastimony, that either: 
‘Boman or Hall had any reasonable ground for believing that Armann. 
had a a his right to the land in controversy. — 


2 
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Aspnes? S applicauen having bean filed first, he is entitled to make 
3 entry of the land unless Hall shows a prior seulement: right. This 
she-has failed to do. Whatever occupation she had of the 80 acres in 
controversy was subsequent to Armann’s occupation thereof: ‘and 

while: Armann was prevented by order of court, obtained by Hall’s B*S- 
meshe orantor, from continuing his occupation. . | 
The decision of the Commissioner 3 Is affirmed. 


pL . 
~ 


RECLAMATION—TRUCKEE- CARSON PROJ ECI—FAILURE TO MAKE > 
PAYMENT. | 


—-Onver. 


| Devarruanr OF THE p INreErtor, 
| Washington, November 14, 1912. | 

In view of the losses which: have been suffered on account.of par- > 
tial failure of the water supply for the Truckee-Carson Project, Ne- - 
vada, in the irrigation season of 1912, the following. order is hereby 
issued in pursuance of the. ela aon Act of June 17,1902 (32 
' Stat., 388), and acts supplementary thereto or amendatory. thereot, 
VIZ: 

No action looking to sincallation of entries or watércright appli- 
ations under the said project for failure to make payment of the 
portion of the instalment for building the irrigation system due — 
December 1, 1911, shall be taken until December 1, 1913, in any case — 
where fifty sat per acre has been paid on account theresf: provided, 
however, that this order shall not apply to entries or: water-right | 
applications on which two or more instalments of the building charge — 


shall remain due and unpaid on Novernber 30, 1912, or. upon which | 


-any instalment for operation and maintenance shall remain due and 
| ee on November 30, 1912. o g,%% Pee | 
2 eat a ra Warten L. —— | 

| | eed of the Interior, : 


INSTRUCTIONS. 


OKLAHOMA PASTURE AND Woop RESERVES—SCHOOL SECTIONS. ae 
| Sections 13, 16, 88 and 36 in the so- called pasture and wood - reserves, are 
: subject. to disposition for the benefit. of the Indians under the provisions of | 
the act. of Congress of March 3, 1911, and did not pass to the State of Okla- 
homa’ ‘under its school grant, which must be satisfied, So far as these lands 
‘are concerned, under the indemnity provisions of the act of J une 6, 1900. ._ 


| First Assistant Secretary. Adams to the Commissioner roe the General | 
os | Lond Office, Movember 19, 1912, 


Pn: letter. of November 1, 1912, asks for: instructions: as to - 


whether or not the title to faudas in sections 13, 16, 33 and 36, in. the 
‘55736° —VOL. 411228 


t 
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former pasture and wood reserves in the Kiowa, Comanche and 
Apache Indian reservations, where no indemnity has been selected, 
passes to the State: under the act of Congress of June 16, 1906. (34 
Stat., 267), or whether said lands must be disposed of for the benefit 


of the Indians, leaving the State to satisfy its grant to the extent 


of lands in sid reserves, under the indemnity puna of the act 
of June 6, 1900: (31 Stat., 672). 

‘The act of June 6, 1900, supra, iuited and. confirmed ie agree- 
ment under which the Comanche Kiowa,and Apache tribes of In- 
dians undertook to sell, relinquish, and transfer to the United States | 
lands theretofore reserved and occupied by them in the then Terri- 
tory of Oklahoma. One of the conditions of the agreement was. 
that there should be reserved and set aside out of the area ceded, 
480,000 acres of grazing lands for the use of said Indians. There 
had also been reserved within the limits of the area ceded 25,000 | 
acres of land known as the Fort Sill Wood Reserve, which was cre- 
ated by executive order of March 8, 1892. The act of June 6, 1900, 
after providing for the disposition of the lands ceded Gade the 
homestead nes with a fixed price, for the benefit of the Indians, 
stated— | 3 3 | 3 


That sections’ sixteen and fiiney-ai, thirteen oer thirty-three. of the lands 
~ hereby acquired in each: township shall not be subject to entry’ but shall be 
reserved, sections sixteen and thirty-six for the use of the common schools, and 
sections thirteen and thirty-three for university, agricultural colleges, normal: 
schools and public buildings of the Territory and future State of Oklahoma: 
and in case either of said sections or parts thereof is lost to said Territory by 
reason of allotment under this act, or otherwise, the Governor thereof is hereby 
authorized to locate other lands, not occupied, in quantity equal to the loss. 


Proclamation of the President of the United States issued under 
the foregoing act July 4, 1901,.excepting from disposition lands 
allotted to Indians, lands included within the wood reserve, and the 
- grazing lands mentioned in the agreement: which had theretofore 
been designated and set aside by the Secretary of the Interior. — 

The act of June 5, 1906 (34 Stat., 213), provided for the sale of 
the 480,000 acres of ae reserved for. grazing purposes and the 25,000 
acres set apart aS a wood reservation, to persons qualified to make © 
entry under the homestead laws, under rules and regulations to be 
prescribed by the Department of the Interior at not less than $5. 00 
per acre. It was further provided in said act'that the money received | 
from the sale of the lands should be paid into the Treasury, placed 
to the credit of the Indians, and the pane and interest expended 
for their benefit. a 

By act of March 3, 1911 (36. Stat., 1069), the Secretary of the 
Interior was authorized 4 in his diséretion to sell, on. such terms and 
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under such rules as he may prescribe, the unused, unallotted and un- 

reserved lands of the United States in the Kiowa, Comanche and 

_Apache reservations. Section 7 of the act of June 16,1906 (34 Stat., 

_ 267), an act to enable the people of Oklahoma and Tndion Territory: 
to form a constitution and State government and to be admitted into 
the. Union, provided that upon the admission of the State into the | 

_ Union sections 16 and 86 in every township in Oklahoma, and lands’ 

~ selected in lieu thereof, should be granted to the State for the benefit 
of common schools but that any such sections embraced in Indian, — 
military or other reservation, or lands owned. by Indian tribes; shall 


not be subject to the grant or to its indemnity provisions “ until the 


reservation shall: have been extinguished and such lands be: restored. 
to‘and become a part of the public domain.” Section 8 of the same 
act granted sections 18 and 33 to the State for university and other 
~ specified purposes. While no specified statement is made in said sec- 
tion as to the status of sections 13 and 383 included in existing reser- 
vations, legally they occupy the same status as sections 16 and. 36, 
and-under the general provisions of. the law relating to indemnity | 
the State would be entitled to the right of indemnity. for lands sO 
reserved and ultimately lost from the grant. .  * | 
Jt appears from the statement contained in your tetba that the 


| ‘Territory of Oklahoma made indemnity selections in lieu of sections. 
- 13 and 16, 33 and 36 in the pasture reserve and wood reserve, except 


as to six or seven fractional acres in pasture and wood reserves; one | 
of said indemnity selections coming before this Department for con- 
sideration as to sufficiency of the base Bebruary 25,. 1907, and being 
on that date approved. 

Prior to the passage of the. act of June 6, 1900, these wad other 


jJands included within the Kiowa, Comatiche said Apache Indian - | 


reservations were reserved for and occupied by said Indian. tribes 
and not subject to disposition to the Territory of Oklahoma or to 
anyone else. In the agreement ratified by said act, the Indians ceded 
to the United States for appropriate disposition ne lands in. their 
' said reserve but expressly excepted from such cession the 480,000- 
acre pasture reserve, and the President’s proclamation expressly , 
excepted the Fort Sill Wood Reserve theretofore withdrawn. Said 
iracts did not, therefore, become subject to the school- land grant con- 
tained in ee act.. It was not until June 5, 1906, that Congress 
vacated the pasture and wood reserves and provided: for their dis- 
position. The-act of that date did not provide for the granting of 
sections 13, 16, 38 and 36 to the State of Oklahoma but, on the con-. 
trary, Srovined for the disposition of the lands at not less than ca 00 | 
- per acre for the benefit of the Indians. 
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There is s nothing 3 in the act of Congiess of Suine 16, 1906, whieh : 
repeals or modifies the provisions of the act. of June: 2 supra, with — 
respect to the pasture and wood reserve lands. The latter act granted. 
to the State of Oklahoma only those lands not theretofore. devoted to 
or reserved for other uses and purposes. As said by the Supreme 
Court in Leavenworth, ete., R. R. Co. v. United States (92 U. 5. 
741-2), in, reference to grants to States and railroads— an 
| such grants could not be otherwise construed: for Congress. cannot be sup- 
posed to have thereby intended to include land previously | appropriated to 
another purpose, unless there be an express declaration to that. effect... A 
special exception of it was not necessary; because the policy. which dictated. 
them confined them to land which Congress could rightfully. bestow, without dis- 
- turbing existing relations and producing vexatious conflicts. The legislation 
- which reserved it for any purpose excluded it from disposal as the public lands’ 
are usually disposed. of; and this act discloses no. intention to change the long- 
continued practice with respect to. tracts. set. apart for the use ‘of the govern-~ 
ae or of the Indians, Ss 

Sections 13, 16, 33 and 36 within the pasture aa wood reserves 
had been withheld and reserved from disposition to the State, or 
others, for specific | purposes connected with the welfare of the Indian ~ 
tribes, and the military necessities of the United States. They did 
not besos subject to the grant to the State, made in the act of June 
6, 1900, and in the enabling act of June 16, 1906, but were, because 
of their reservation.and of their subsequent devotion to the Indians, 
through the sales directed by act of June 5, 1906, lost to the State of 
Oklahoma, which was relegated to the SaTecnion of other lands in lieu - 
thereof, as provided in.said act of June 6, 1900. That such is the | 
case has been recognized by the Territory in the making of the in-: 
demnity selections for the portions of the sections involved, as here- 
- inbefore described. At least one of such selections has been made 
and approved since the pasgage of the acts of June 5, and 16, 1906. _ 

It must be assumed that such was the intention and purpose of Con- 
gress, because otherwise the rights of the Indians as to four of the 
sections in each of the townships involved would be lost without com-_ 
pensation as against the claim of the State, while, under the view ~ 
herein expressed, and under the indemnity provisions of the act of 
June 6, 1900, the State has had. -provision made for the satisfaction 
of its antes pant through the selection of other lands. | 

In view of the foregoing, I have therefore to advise you that sec~ 


. tions 18, 16, 33 and 36 in the so-called pasture and wood reserves, 


are subject to. disposition for the benefit of the Indians under the 
_ provisions of the act of Congress of March 3, 1911, supra, and did 
not pass to the State of Oklahoma under its schel grant, which 
must be satisfied, as far as these lands are concerned, under the in- 
demnity provisions of the act of June 6, 1900. | 
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BASSETT vy. SUNDERLIN. 
Decided Vovember 9, 1912. 


Practice—Notrce To Contestant OF PREFERENCE Ricut. 
Section 2 of the act’ of May 14, 1880, contemplates that the notice of prefer- 
_ ence right to a successful contestant shall issue at a time when ‘the land is 


subject to entry and be sent to contestant personally; and notice that the. — 


- land will become subject to entry at some future day, or notice by publica- — 
tion, or notice to his: attorney, unless shown re have been actually received — — 
by’ contestant,. is not. sufficient. 7 


Lavin, Assistant S ecretary: 
. On May 28, 1910, the entry of. one Mayne M. oe te the N. 4 
SE. 4, Sec. 33, T. 6 N., R. 2 W., B..M., Boise, Idaho, land district. 
_ was canceled by the Genseal Land Office on the contest of George M.° ~ 
Bassett, and directions were given that he be notified of his prefer- 
ence: right. ‘Said lands were then embraced i in a second form with- 
drawal, made on December 23, 1908, in connection with the Boise 
Valley project, and were restored. <0 settlement on September 17, 
and to entry on October 17, 1910 , by the order of June: > 16; 1910, notice 
of which was given by publication. | 

In connection with this contest against the Cross entry, Bassett 


# executed and filed in the local office a power of attorney as follows: 


_I, George M. Bassett, of Greenleaf, Idaho, do hereby appoint Walter R. Cupp 
as my agent and I hereby authorize him to act-for me and in my behalf, to 
Tepresent me and my interests fully in the above entitled contest before or 
through the United States. land office, at Boise, or wherever and whenever the 
- gaid case, or any motion or action arising thereon, may come up for ee 

Dated June 8, 1909. | : , 
Guoren M. Basserr. 


| ase. was notified of the paneellation of Cross’s entry and, on 
July. 8, 1910, filed his desert land application for. the land embraced 
in said entry. The receiver’s receipt for the money tendered with his 
application was received by Bassett and, as he now avers, was re- 


garded as evidence that his application had been allowed. 


It appears, however, that, on July 8, 1910, Bassett’s. application ae 


‘was rejected for the reason that: the land was not then subject to 
entry, and the said Walter R. Cupp was notified of such action, and 
that the land would become subject to entry October 17, 1910. Said 
“notice was receipted for by Cupp, “as agent for George M. Bassett,” 
on July 9, 1910. On February 8, 1911, one Caroline K. Lamkin 
made homestead. entry of said. tract. : _ 
On June 17, 1911, Bassett wrote to the Ge of the. Gen- ne 
eral Land Office, representing that he had never received any notice : 
of the rejection of: his application, and that, in June, 1911, when he 
went upon the. land for the purpose: of making the expenditures 
required by law and after he had done work thereon to the value of 
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‘$50, he was it cenisd se the Lamkin entry. Bassett Farther stated 
that Cupp had been employed to represent him at the hearing only 
and that, at. the conclusion of the hearing, he had paid Cupp for 
- his services and heparded: the eee of his said counsel as 
terminated. 

On. July 10, 1911, Bissett was notified of the allowance of the 
Lamkin entry and aivised that he might file another application 


_ and, in case of the rejection thereof, that he might appeal. Pursu- 


ant to such advice, Bassett, on J uly 28, 1911, filed his desert land 
application for the land, ara by his aay in which the | 
facts with reference to hie contest, his first application, and its rejec- 
tion were reiterated. Said application was rejected by the local 
officers and Bassett, in due season, appealed to the Commissioner of 
the General Land Office. In said phere it was alleged that Bassett. 
had already expended an amount almost, if not quite, sufficient for | 
the first annual proof required by the desert land law. On August 
10, 1911, a relinquishment of the Lamkin entry -was filed in the 
| geal ofies and, notwithstanding the pendency of Bassett’s appeal, 
Charles M. ‘Sunderlin was allowed to make desert land entry for 
said land. | 
— OnJd anuary 20, 1912, the Gsianieciona® of the General Land Office, 
after reviewing thé facts substantially as her einbefore stated, directed 
the issuance of a rule to Sunderlin to show cause, within thirty days, 
- why his entry: epoule not be canceled for conflict. with ae superior 
right of Bassett. | 
Im answer to the rule, Sunderlin filed: his anveenea statement, in — 
which he alleged that he had. purchased the relinquishment of Lam- 
 kin’s entry for a valuable consideration, without knowledge of the 
pendency of any application or claim by Bassett and after having ex-’ 
amined the records of the local office and finding no such claim. noted 
thereon ; that notice of the rejection of the application of Bassett and 
of the ae ae right having been sent to and received by Bassett’s 
attorney, Bassett was Bound, thereby, especially as the latter had _ 
slept upon his rights; and that, under paragraph 19 of the reoula- 7 


. tions of May 31, 1910 (88 L. D.. 620), as amended by the circular. 


of October 15, 1910 (39 L. D. 296), Bassett was entitled to only thirty 
days from notice that the lands 3 in controversy were restored to entry 
or covered by. public notice in which to exercise his preference right, 
and that as such notice had been duly published, Bassett was duly 
notified of his right by such publication and foreclosed. accordingly. 

Section 2 of the act of May 14, 1880 (21 Stat., 140), undoubtedly 
contemplates that the notice of preference right to a successful con- 
_testant shall issue at a time when the land is subject to entry, since 
time begins to run against the contestant from date of such notice. 
The preference, right notice can not be given by publication, as argued | 
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by Sunderlin, nor will ie giving of notice that the land will ‘become _ 


subject to entry at some future day be regarded by this Department | 
as the proper performance by the register of his duty in the premises, 


especially where the contestant has made payment of a fee of one ~ 
dollar for special notice. A showing of reasonable diligence on the — 


part of Bassett, however, would be insisted upon were there any evi- 
‘dence that he actually received: the notice from the local officers of the - 
cancellation-of Cross’s entry and of his preference right; for, what- . 
_ever the technical objection to such notice, it was sufficient to charge 
him with knowledge of the facts that Cross’ s entry had been can- 
~ celed upon his contest and that the lands would become subject to 
entry on October 17, 1910. If any undue delay or laches in the as- 
sertion of claim on the part of Bassett, appeared of record or was 
asserted by Sunderlin in defense of his entry, to which might reason- 
ably be ascribed the intervention of the adverse claim of Sunderlin, — 
Bassett might be held estopped from asserting a preference right to’ 
defeat such claim. But the notice to his former attorney, not having 
been shown to have been received by him, was ineffectual as notice for 
any purpose. See Weisbeck 7. McGee (36 L. D., 247); [Saugstad ». 
Fay, 39 L. D., 160]. The money received from Bassett upon his 
application, filed on July 8, 1910, not having been returned to’ him, 
his inference that the application had been allowed was a ccaconnbile 
one: He went upon the land, so far as the record discloses, within. 
a year from the date of the supposed allowance of his entry, to make: 
the expenditure required by law of a desert land entryman, and, 
learning of the intervening entry, formally and before the interven- 
tion of any right on the part of Sunderlin, asserted his claim. 
Sunderlin, after full opportunity to make a showing of facts which 
might have estopped Bassett from exercising his preference right, 
secured through contest, has failed to do so, and it being manifest 
from the record that Bassett was not advised of such preference right 


of entry, as the regulations required, and that he has acted with | 


reasonable diligence in the assertion of his claim, the decision of the : 
| Commisioner is found to be proper and is, oe ee, 





ATTORNEYS AND AGENTS—RECOGNITION TO PRACTICE BEFORE : 
| | | | DEPARTMENT. 


rg AND REGULATIONS. 
LAWS. 


The following statutes relate to the recognition of attorneys and 
agents for claimants before this department: | 


| - That the Secretary of the Interior may prescribe rules and nasiatione gov-' - 


erning the recognition of agents, attorneys, or other persons representing claim- ; 
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ants before his Department, and may require such persons, agents, and attor-. 
heys, before being. recognized as representatives of claimants, that they shall 
show that ‘they. are of good moral character and in good repute, possessed of the 
- necessary qualifications to enable them to render such claimants valuable serv- 
ice, and otherwise competent to advise and assist such claimants in the presen- 
tation: of their claims. and such Secretary may, after notice and opportunity 
for. a -hearing, suspend or exclude from further practice before his Department 
any such person, agent or attorney shown to be incompetent, disreputable, or. 
who, refuses ‘to comply with the said rules and regulations,. or who- shall with 
- intent to defraud in any manner deceive, mislead, or. threaten any claimant, or 
prospective claimant, by word, circular, letter, or by advertisement. a uy 
4, 1884, sec. 5; 28 Stat., 101.) 3 

_ Whoever; being an officer of the ‘United States, or a person holding any y place 
of trust or profit, or discharging any official ‘function under, or in connection 
: with, any- ‘Executive: Department of the Government of the United States, or 
‘under:the Senate or House of Representatives of the United States, shall act-as 
an agent ‘or. attorney for prosecuting any -claim against the United States, or in — 
any manner, or by any means, otherwise than in discharge of his proper official 
duties, shall aid or assist in the prosecution or support.of any such claim, or 
receive any gratuity, or any share of or interest in any claim from any claimant 
against the United States, with intent to aid or assist, or in consideration of 
having aided. or assisted, in the prosecution of: such claim, shall be fined not 
more than five thousand dollars, or imprisoned not more than one year, or both. 
fAct of March 4, 1909, sec 109; 35 Stat., 1107.] 


It shall not be lawful for any person appointed after the first day of June,one . - 


thousand eight hundred and seventy-two, as an Officer, clerk, or employé in any 
: of. the Departments, to act as counsel, attorney, or agent for prosecuting any 
‘claim against the United States which was pending in either of said ‘Depart- 
ments while he was such officer, clerk, or employé, nor in any manner, ‘ior by 
: ‘any: means, to aid in the prosecution of any such claim, within two years next 
after he shall have ceased to be such officer, clerk,.or employé. [Section 190, 
Revised Statutes. Al 

Any person prosecuting Pidvian either as attor ney or on his own account, be 
fore: any of the Departments: or Bureaus of the United States,shall be required 
| to. take the-oath- of allegiance, and to support the Constitution of the United 
States, as required of persons in the civil service. sTSechon: 3478, Revised 
Statirtes.] 3 | 
| The oath provided for in the precede section may be taken Tero any justice 
of the peace, notary: public, or other person who is legally authorized to: adminis- — 
ter an oath in the: State or ‘district where the same may be administered. 
[Section 3479, Revised . Statutes. ] ; 


The act of May 13, 1884 (23 Stat.,; 22), ope that the oath tae 
required shall - be: that. ee by section 1757, Revised: Statutes, 
which 1 is as. follows: < , : 


ie , do solemnly swear (er dics hat I will support and de- 
fend the Constitution of the United States against all enemies, foreign and 








domestic; that I will bear true faith and allegiance to the same; that I take | a 


this obligation freely without any mental reservation or purpose of evasion; and 
that I will well and faithfully dischar ge the duties of the office on which. = am | 
. nou to enter. So held me God. 


‘ 
\ 
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aly Under the eras conferred on the Secretary of fe Interior | 
~ by the fifth section of the act of July 4, 1884, it is hereby prescribed 
that an attorney at law who desires to represent claimants before the 
department or one of its bureaus shall file a certificate of the clerk of 7 
the United States, State, or Territorial court, duly authenticated 
under the seal of the court, that he is an attorney in good standing. 

2 Any person (not an AttoRney at law) who desires to appear as 
agent for claimants before the department or one of its bureaus must 
file a certificate from a judge of a United States, State, or Territorial 


i court, duly authenticated under the seal of the court, that such person | 


is of Bod moral character and in good repute, possessed of the neces- 
sary qualifications to enable him to render claimants valuable service, 
and otherwise competent to advise and assist them 1 in the pr esentation 


| of their claims. 


8. The Secretary may demand. additional proof of t quilificatisins, 
and reserves the right to decline. to recognize any attorney, agent, or 
other person. applying to represent claimants under this rule. 7 
_ 4, The oath of allegiance required by section 3478 of the United 
States Revised Statutes must also be filed. | 

5. Firms of agents or attorneys, as such, will not be damatbed? to 
practice before this department or recognized as having the right 
to appear before it or any bureau or office thereof in any “proceeding 
or matter involving the services of an agent or attorney, and in’ the 
presentation of any matter by any such firm, every pleading, brief, 
motion, or other paper. or communication shall be signed individually 
_ by one or more duly: qualified members thereof and such. signatures 
shall be considered as a certificate ‘by such agent or attorney. that 
he has read the paper so signed by him; that upon thé instructions 
laid upon. him regarding: the case there is good ground for the - 
same; that: no. scandalous matter is inserted th herein ; and that itis -. 
not interposed for delay. : 


oe lng any firm of witerneye or spent shall pepe as a adem ber thereof, 3 


or receive into such membership any person who stands disbarred or 
suspended from the practice of this department, its bureaus or offices, 


..: all of the members thereof who may have been admitted to PENCE 7 


| shall be subject to disbarment. | | 
6. Unless specially called for, the mectiiGate above eine - will 
not be required of an attorney or agent heretofore recognized and 
now in good standing before the department... Z 
4. An applicant for admission to practice under the above reoul: - 
tions must-address a-letter to the Secretary of the Interior, inclosing 
the certificate and oath above requir ed, in which letter his ‘full name © 
and pest -oflice addr ess must be given. He must state mpeteen: oa 
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not he has ever been recognized as attorney or agent before this - 
_ department or any bureau thereof, and, if so, whether he has. ever 
been suspended or disbarred from practice. He must also state. 
- whether he holds any office of trust or ey under the Government _ 
of the United States. : 
. 8. No person who has been an officer, clerk, or employee in this — 
department shall, after his separation therefrom, appear as counsel 
before the deparemiont in any matter or cause which has been pend- 
ing’ therein during the period of his employment in. the department 


where said cause had had such consideration or attention by him of ~~ 


a confidential nature or otherwise of such character as to render it. 
improper for him to so appear. ; | 
~ 9, Whenever an attorney or agent is charged Te improper prac- 

tices in connection with any matter before a bureau of this depart- | 
ment, the head of such bureau shall investigate the charge, giving - 
_ the agent or attorney due notice, together with a statement of the | 
charge against him, and allow him an opportunity’to be heard in 
the premises. When-the investigation shall have been concluded, 
all the papers shall be forwarded to the department, with a state- 
ment of the facts and such recommendations as to disbarment from - 
‘practice as the head of the bureau may deem proper, for the con- 


sideration of the Secretary of the Interior. During the investiga- 


tion the attorney or agent will be recognized as such, unless for 
special reasons the Secretary shall order his suspension from practice. 

(a) In any hearing provided for in section 5 of the act of July 4, 
1884, and in the foregoing rule, after issue of citation, upon eharpe: 
against an attorney’or agent, the oath of any witness to the verity 
of his testimony may be administered by any officer duly authorized 
to administer oaths for general purposes. | 
_ (6) Depositions for use in any such hearing may be taken by 
either party before any officer duly authorized to administer an oath 
_ for general purposes upon ten days’ notice in writing if the taking 
of depositions be within the District of Columbia, and upon twenty 
days’ notice in writing if to be take. without the District of 
Columbia. 

10. If any attorney or peut in ee) standing before the depart- 
_ ment shall knowingly employ as subagent or correspondent a person 


who has been prohibited from practice before the Department, it _ 


will be sufficient reason for the disbarment of the former from 
‘practice. 

11. Upon the disbarment of an attorney or agent neues aiieicer 
will be given to the heads of bureaus of this department and to the 
other executive departments, and thereafter, until otherwise ordered, — 

‘such. disbarred person will not be recognized as attorney or agent in 


DECISIONS RELATING TO THE PUBLIC LANDS. AAS 


_ ‘any dine or ee matter before this department or: any bureau 
thereof. | 
The foregoing regulations will govern ihe mocupaition of agents, 
-_ attorneys,.and other persons before the department of the Interior 
and the bureaus thereof, and are in lieu of those approved J uly 10. 


1911. 


7 Samurn Apams, | 
, . | a First Assistant Secretary. | 
WAsHINGTON, D. C., December 6, 1912. &, ate 4 





ISOLATED TRACTS—SECTION 2455, R. S., AS AMENDED MARCH - 2" 


28, 1912. | 
Cmovran. 


| DzparrMEnt OF THE INTERIOR, 
Genzrat Lanp OFrics,, 
| Washington, DCs lg 18, 1912. 
‘RecrsTeRs AND Receivers, 
United States Land Offices. 
Sirs: The sale of isolated tracts of public lands wus of. the area. 
in the State of Nebraska described in the act of March 2, 1907 (84 


; \ 


- Stat., 1224), is authorized by the provisions of the act of March 28, 


1912 (er Stat., 77 ee enone section 2455 of the Revised Statutes. 


GENERAL REGULATIO i 


ale Applications to have isolated tracts or el into market must ' 
- be filed with the register and receiver of the local land office in the 
district wherein the lands are situated. The applicant must deposit. 


- with the receiver, in the form of cash or postal money order, an 


amount equal to the value of the land based upon the minimum price 

fixed for public lands, which will be ordinarily $1.25 per acre, or 
$9.50 per acre if within railroad limits, or such price as may be fixed _ 
by special statute governing the disposition of thé land applied for. - 


‘The receiver will issue receipt therefor and deposit-the money to his 


 eredit as “ unearned moneys.” Should the applicant be the success- 

ful bidder at the sale, he will be given credit on the amount bid for the 
~ sum deposited with his application, and the receiver will apply the. 
same as a part of the purchase money. If applicant is not the suc- 
cessful bidder, the receiver will return the sum deposited by his 
official check. Should the applicant withdraw his deposit; his action 
will be treated as a withdrawal of the application for sale and will 
be promptly so reported by the local officers, Money so deposited — 
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| will not. be Ketinned by the’ receiver after. receipt of the letter fron 
this office ordering a tract into the market until the case is finally dis- 
_ posed of either by entry of the land, its sale to. some one - other than 


the. applicant, or no sale. 


2, Applicants must show by their affidavits, corroborated by at 
| least two witnesses, that the land contains no salines, coal; or other ¥ 
- minerals; the amount, kind, and value of timber or stone thereon. if 
| any 3 whether. the land i is occupied, and, if so, the nature of the occu- 
pancy 3. for what purpose the land is chiefly valuable; why -it. is — 
desired that same be sold; that applicant desires to pUEChGo the 
Jand for his own individual use and. actual occupation and not for 
. speculative purposes, and that he has not heretofore purchased under _ 
section ‘2455, Revised Statutes, or the amendments thereto, isolated 
tracts the area of which, when added to the area now applied for, | 
_< will exceed. approximately 160 acres; and that he 1 is 4 citizen of the 
United States. If applicant has heretofore purchased lands under 
the provisions. of :the acts relating. to isolated tracts, same must. be | 
described. in? the: appneaen by ope en SeetAOns township, and 
range. ~*~ 
3. The affidavits of appl ents to have nasi tracts ordered into 
market, and of their corroborating witnesses, may be executed before 
any ee having a seal and authorized to administer oaths in the 
county or land district in which the irate described 1 in the a | 
tions are situated. _ 
4. The officer before whom such afidanit are seooned Tre cause 
each applicant and his witnesses ‘to fully answer the questions con- 
tained upon the accompanying form and, after the answers to the 
questions therein contained have been reduced to writing, to sign and 
- swear. to game before him. 
5. No sale will be authorized upon the appolentian ofa pers son. 1 who 
has purchased under section 2455, Revised Statutes, or the amend- 
ments thereto, any lands the area of which, when added to the area 
eye for, shall exceed approximately 160: acres. | 
6, Only one tract may be included in an application for wale, ana | 
no tract exceeding approximately 160° acres In area will be ordered 
into the market. | 

7. No tract of ud will be deemed ieoratea gad seascad into > 
the market unless, at the time application 3 is filed, the said tract.has _ 
been. subject to nomieiena: entry for at least two years after the sur- . 
rounding lands have been entered, filed upon, or sold by the Govern-- 
ment, except in cases where some extraordinary reason is advanced 
sufficient; in the opinion of the Commissioner of the’ General. Land 
Office to warrant waiving this restriction. der & 

8. The local officers wil on receipt of aol uenea ere same e upon 
the tract books of their office, and if the applications are not properly 
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executed: ‘or not corroborated, they will re] ject:the same subj ect to the 


right of appeal. “Applications found to be ‘properly executed and 


corroborated will be disposed of as follows: (a) ‘If all, or any por- 
_ tion,’ ‘of the land applied for is not subject to disposition under the — 


provisions of paragraph 7, or by reason of some prior appropriation — 
of the land, the. application will be forwarded to the General Land. 


‘Office with ‘the monthly returns, accompanied by. a report as to the. - 
~ statis of the land applied for ad the surrounding lands, and any ~ 


other objection to the offering known to the local sic: Upon 


determining what portion, if any, of the lands applied for should be - 


ordered into the market, the Commissioner of the General Land Office — 


will call upon the local officers and the Chief of Field Division for the 


report, as next provided for, concerning the value of the land. (b): | 


Tf all of the land applied for’ is vacant and not withdrawn or other- 


wise reserved from such disposition, and the status of the surround- 
ing lands is such that a sale might properly be ordered under para- 


_ graph 7, the local officers, after noting the application on their rec- | 


ords,, ill promptly forward the same to the Chief of Field Division 
for réport as to the value of the land and any objection. he may wish 
to interpose to the sale, and the register will make proper notations 


‘on his schedule of serial numbers in the event the avplication is not 


returned in time to be forwarded. with. the returns for the month in 


-which it is filed. Upon receipt of the application from the Chief of 


Field Division with his. report. thereon, the local officers will attach 
their report as to the status of the land and that surr ounding, the 
value of the land applied for, if they have any knowledge concerning: 


- “the same,and any objection to the sale known to then, and forward 


the papers to the General Land Office with. ‘the returns for the cur- 


- rent month. 


9, An application. for ‘ale under nee instructions will not segre- 


- gate the land from entry or other disposal, for such lands may be 
entered at any time prior to the day of sale. Should all of the land — 
7 applied for be entered or filed upon while the application for sale is 


in the hands of the Chief of Field Division, the local officers will so. | 


advise him and request the return of the application. for forwarding 
to the General Land Office. Likewise, should any or all of the land. 


be entered or filed upon while’ the application for. sale is pending 


before the General Land Office, the local officers will, SO report by | 
/ special letter. 


10: Upon receipt: of letter authorizing the. sale, the local officers * 
will at once examine the records to see whether the tract, or any part 
thereof, has been entered. If the examination of the record shows. 


‘that. all of the tract .has been entered or filed upon, the local officers 7 7 


will; not promulgate the letter authorizing the sale, but will report . 


the facts to the General Land Office, a the letter authoriz~ | 
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- ing the sale will be revoked, If a part of the land has been entered. 
they will so report and proceed as provided below as to the remainder. 
If thereafter, and at any time prior to the date set for sale,.a por- 
tion of the land applied for is ‘entered or filed upon, that portion will 
be eliminated from the sale; and if all the land is entered or filed 
upon, no sale will be held... TA either event. the applicant should. be 
' promptly advised by ordinary mail and report made to this office on 
_ or after date of sale. In all cases “where no. sale is had the land will, 

in the absence of other objection, become subject to entry or filing 
at once, without action by this office. | 
_. The local officers will prepare a notice for publication on the form 
7 hereinafter given, describing the land found to be unentered, and 
fixing a date for the sale, which date must be far enough in advance 
to afford ample time for publication. of the notice, and for the 
affidavit of the publisher to be filed in the local land office prior to— 


the date of the sale. : The register will also designate a newspaper as 


published nearest to. the land described i in the notice. The notice will 


- ‘be sent to the applicant with instructions:that he must publish the 


- same at his expense in the newspaper designated by the register. 
, Payment for publication must be made by applicant directly to the 
- publisher, and in case the money for publication is transmitted to _ 
_.the receiver, he must issue receipt therefor, and immediately return 
the money to the applicant by his official check, with instructions 
to arrange for the publication of the notice as hereinbefore provided. -_ 

If on the day set for the sale the affidavit of the publisher, showing 
proper. publication, has not been filed in the local land office, the 
register and receiver will report that fact to this thes, and will not 
proceed with the sale. 

11. Notice must be published once a week for five consecutive weeks 
(or thirty consecutive days, if in a daily paper) immediately prior to 


the date-of sale, but a sufficient time should elapse between the date — 


- of last publication and date of sale to enable the affidavit of the pub- 
lisher to be filed in the local land office. The notice must be published . 
in the paper designated by the register as nearest the land described 
- in the application. The register and receiver will cause a similar 

“notice to be posted in the local land office, such notice to remain posted 


during the entire period of publication. The publisher of the news- 


, paper must file in the local land office, prior to the date fixed for the 
sale, evidence that publication has been had for the required period, 
' which evidence may consist of the affidavit of the ae accom- 
- ‘panied by a copy of the notice published. 7 
12. At the time and place fixed for the sale the register or receiver 
will read the notice of sale and allow all qualified persons an oppor-— 
tunity to. bid. Bids may be made through. an agent personally - 
present at the sale, as well as by the bidder in person. The register 


a 
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or receiver conducting the sale will keep a record showing the names 
of the bidders and the amount bid by each. Such record will be — 


transmitted to this office with the other papers in the case. 


The sale will be kept open for one hour after the time mentioned 
in the published notice. At the expiration of the hour, and after all: 
bids have been offered, the local officers will declare the sale closed, 
‘and announce the name of the highest bidder, who will be aediecad 
the purchaser, and he must immediately. deposit the amount bid by - 
him with the receiver (allowing credit for the original deposit, if 

applicant is the successful bidder), and within 10 days thereafter _ 
furnish evidence of citizenship, nonmineral and nonsaline affidavit, — 
Form 4-062, or nonsaline affidavit, Form 4—062a, as the case may _ 
require. ‘Upon. receipt of the proof, and payment having been made ~ | 
for the lands, the local officers will issue the proper final papers. 


18. No lands will be sold. at less than the price fixed by law, nor at - 


less: than $1.25 per acre. Should any of the lands offered be not sold, 
the same will not be regarded as subject to private entry anless 
located in the State of Missouri (act of March.2, 1889, 25 Stat., 854), _ 
but may again be offered for sale in the manner. herein provided, 

14, After each offering where the lands offered are not sold, the 
local officers will report by letter to the General Land Office. No 
report by letter will be made when the offering results in a sale, but 
the local officers will issue cash papers as in ordinary cash entries, 
noting thereon the date of the letter authorizing the offering, and 
report the same in their current monthly returns. With the papers 


must also be forwarded the affidavit of publisher showing due publi- , - 


cation, and the register’s certificate of posting. 
ACT OF MARCH 28, 1912. 


Be it enacted by the Senate and House of Repi esentatives of the United States 
of America in Congress assembled, That section twenty-four hundred and fifty- 
five of the Revised Statutes of the United States be amended to read as follows: _ 

“Sec, 2455. It shall be Jawful for the Commissioner of the General Land | 
Office to order into market and sell at public. auction, at the land office of the 


_ district in which the land is situated, for not less. than one dollar and. twenty-— 


five cents an acre, any isolated or disconnected tract or parcel of the public. 
domain not exceeding one-quarter. section which, in his judgment, it would be © 
_ proper to expose for sale after at least thirty days’ notice by the land officers . 
of the district in which such land may be situated: Pr ‘ovided, That any legal 
subdivisions of the public land, not exceeding one-quarter section, the greater 
part of which is mountainous or too rough for cultivation, may, in the discre- 
tion of said Commissioner, be ordered into the market and sold pursuant :to- 
this act upon the application of any person who owns lands or holds a valid 
| entr y of lands adjoining such tract, regardless of the fact that such tract may 
- not be isolated or disconnected within the meaning of this act: Provided further, . 
. That this act shall not defeat any vested right which has eo attached 
under any pending entry or location.” _ | 
Approved, March 28, 1912. 
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. ‘REGULATIONS UNDER FIRST PROVISO TO ACT OF MARCH 28, 19 12. 


The first. proviso to the act of March 98, 1912, authorizes the sale | : 


of legal subdivisions not exceeding one- ter section, the greater 
part of which is mountainous and too rough for cultivation, upon the 
‘application of any person who owns or holds a valid entry of lands 


adjoining such tract and regardless-of the fact that such tract may not 


be actually isolated by the entry or other disposition of surrounding 
lands. It is left entirely to the discretion of the Commissioner of the 
General Land Office to determine whether a tract shall be sold, and it _ 
will not. be practicable to prescribe a set of rules governing the con- 
- ditions which would render a tract susceptible to sale under the pro- 
| mise: Applications will be disposed of bytyou in accordance with the . 
“ general regulations,” except paragraph 7, which is not applicable. 
Applications may be made upon the fe provided (4-088B) and 
printed herein, properly modified as necessitated by the terms of the 
proviso. ‘In addition the applicant or applicants must furnish proof: 
of his or their ownership of the whole title to adj oining land, or that. 
he holds a valid entry. embracing adjoining land, in connection with 
which entry he has fully met the requirements of law; also detailed 
evidence as to the character of the land applied for, the extent. to 
which it: is. cultivable, and the conditions which render the greater, 
portion unfit for cultivation: also a description of any and all lands 
theretofore applied. for iinder the proviso or purchased under section 
. 2455 or the amendments thereto. This evidence must.consist of an 
affidavit by the claimant, corroborated by the affidavits of not less 
than two disinterested persons having actual knowledge of the facts. 
No sale will be authorized under the proviso upon the application 
of a person who has procured one offering thereunder except upon a 
showing of strong necessity therefor owing to some peculiar condition 
which prevented original application for the full area allowed to be 
sold at one time,'160 acres. And in no event will an application be. 
entertained where the applicant has purchased under section 2455, or 
the amendments thereto, an area which, when nO to. the area 
applied for, shall exceed approximately 160 acres, | 
In the notices for publication and posting, where sale is withered 
under the proviso, you will add after the description of the land, 
“This. tract is ordered into the market on a showing that the greater 
portion thereof is mountainous and too rough — ema on | 


ISOLATED TRACTS OF COAL LAND. 


The act of Congress approved d Apel 30, ‘1912. (37 ae 105), es : 
vides: | | | 7 | 
That * * * ‘unreserved public lands. of the United States, exelusive of 


Alaska, which have been withdrawn or classified as-coal lands, or are valuable 
for.coal, shall * * * be subject * *-* to disposition * * * under the 


7 DECISIONS RELATING TO THE PUBLIC LANDS. _ 449 


laws sroviding for the sale of isolated or disconnected tracts of public lands, but 
there shall be a reservation to the United States of the coal in such lands 
so * * * gold, and of the right to prospect, for, mine, and remove the same in’ 
‘accordance with the provisions of the act of June twenty-second, ninteen hun- 
dred and ten, and such lands shall be puberty to all the conditions and limita-. 
_ tions of said act. — | | : | a | 


In administering ‘hic “sc the foregoing eemaleiones should be fol: 
lowed, in so far as they are. applicable, and these additional instruc- 
| tions are prescribed: _ | 

(1) An application to have coal aes offered at public ai ‘inust 7 
bear on its face the notation provided by paragraph 7(a) of the . - 
circular of September 8, 1910, 39 L. D., ‘119; in the printed and Poe 
~ notice of sale will appear the statement: 
This land will be sold in accordarice with. and sableet to, the provisions: and 
me reservations of the act of June 22, 1910 (36 Stat., 583). 

The purchaser’s consent to the reservation of the coal in the land 
to the United States will not be required, but the cash certificate and — 
patent. will contain, respectively, the provisions BpSOnes in pare: 
graph 7(b) of said circular of September 8, 1910. 

(2) In cases where offerings have bea. had, and sales maid, of 
lands coming within the purview of the act of April 30, 1912, the pur- 
chasers may furnish their consent to receive patents, containing the © 
limitation provided by said paragraph 7(b), and, ‘thereupon, the 
entries may be confirmed and patents, limited as iadicaled. may issue. 

These regulations constitute a revision of Circular No. 71 of Jan- 
uary 19, 1912 [40 L. D., 363], and its consolidation with Circulars No. 
103, of ‘April 30, 1912 140 L. D., 584], and No. 117, of May 23, 1912 
[41 L. D., 301, and supersede those circulars. 

Very respectfully, - _ bye 
7 Frep DENNETT,. _ 
Commissioner. 
Approved: : | 
SAMUEL ADAMS, 7 
Hirst Assistant Secretary. 





~~ 4-008B.] 





APPLICATION FOR SALE OF ISOLATED OR DISCONNECTED TRACTS. - 


DEPARTMENT OF THE INTERIOR, 
‘UNITED STATES. LAND OFFICE, 


To the Commissioner of the General Land Office: . ae 
descent Tes als = whose post-office address is a tp ie Se re eS a , 
“respectfully es CEE Une. te OL CCL ON gag tas Ss 


_ 56786°—vor. 41—12 —29 
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Township ______ ney UNS Seek , be ordered into fisaiet and sold under the _ 
act of March 28, 1912 (37 Stat., 77), at public auction, the same having been 
subject to homestead entry for at least two years after the surrounding lands 
' were entered, filed upon, or sold by the Government. 7 | | 
Applicant states that he isa wo n---------~---------------=- le BN sere itn ae 


me ee en ree re et ee wre i me ee ee ey ee me ee ce i ke ce res rrr st er ee ee ee re ee et ee ee 


naturalized citizen, as the case may be.) 
citizen of the United States; that this land contains no calines,, eoal, or other 


, minerals, and no stone ORCS se ek ee SSceanee wea 


mmm Shs ce etek ee a ee es ee me ree Se eee th es a cee ek ee, en ee eet tee re ey ee ee et en es ee ee ee ge ee es ee ee 


no timber thereon except _-____- . trees of the _----_-2-_- * epeies: ranging 
from ~___~-- inches to -____-. feet in diameter, and aggregating ADOUT aso. 

feet stumpage measure, of the estimated value of $__--__ atin, [oat the land is 

not occupied except by ____----- Panes Ob Jo sae Dost office, 

who occupies and uses it for the purpose of iis sie esata en , but does 
not claim the right of occupancy under any of the public-land laws; that the 
land is chiefly valuable for _---------.----__--___.-, and that applicant desires 

to purchase same for his own individual use-and actual occupation for the pur- 

| iO 2A 6) Me ne eee ca PR RRA oy BE ce ----, and not for speculative purposes; 


that he has not heretofore nurehiicad public Jands sold as isolated tracts, the 
area of which when added to the area herein applied for will exceed approxi- 
mately 160 acres. The lands heretofore purchased os him under said act.are 
described as follows: —— | _ ae es . 


ee ee it re ee rar ee ee i eee ee mm Oe me geen eee re rr ee ge ee re er et et ee es ee ee ee ee ee ee ee nee ey ee 


If this request is granted applicant agrees to have notice Pupnenee at his 
expense in the newspaper designated by the register. 

(Applicant will answer fully the following questions :) 

Question 1. Are you the owner of land adjoining the tract above described? 
If so, describe the land by section, township, and range. 


RUSWE? sesh eis ao eee ee ees OL a cig ee ee 
Question 2. TO what use do you intend to ‘put. the isolated tract: above 


_ deser ibed, should you purchase same? . 


Answer __--_------------ ; ie eee pei - 
Question 3. If you are not the owner of adjoining land, do you intend to 


reside upon or cultivate the isolated tract? 


Answer a Oe A ee elt 
Question 4. Have you been requested by anyone: to apply for the ordering of © 


the tract into market? a SO, by whom? 


DTU UIOTS oe a cst ec oe ee eke. EE Vee Oe nae ee 
Question 5. Are you acting as agent for any person ‘or persons or. directly or 


indirectly for or in behalf of any pe other than ee in making said © 
application? 3 


Question 6. Do you intend to appear at the sale of said tract if order ed, and | 
bid for same? — . | 

ANSWET joe co cekn eee Se RRs er Oe TEN fn eee ee SETS 

- Question 7. Have you any agreement or understanding, expressed or implied, 
with any other person or persons that you are to bid. upon or purchase the land 
for them or in their behalf, or have you agreed to absent yourself from the sale 
or refrain from bidding so. that they may acquire title to the land? 

Answer_—-------- Fe Le Ps ee aE SCT Oe RN a eee as eeeoet Be een 


ey te ee me ce ee es ee ne ces re ee ee ee es ee ee 


{Sign here with full Christian name. ) 
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We are per ‘sonally acquainted with the above-named applicant and the land 
_ described by him, and the statements hereinbefore. made. are true to the best: of 
our knowledge | and belief.. . 


ee ae ee ee ee ee ae ee 


ee a a ee ee a eee 


“Sin here with full Christian name. ) 


I ceriliy: fine the fe egoing application and corroborative statement | were fea 


to or by the above-named applicant and. witnesses, in my presence, before affiants . ; 


affixed their signatures thereto ; that affiants.are to me personally known (or. 
have been satisfactorily identified DOLONE. MODY oes get Sc Ae 
that I verily believe affiants to be credible persons, and the identical persons 
hereinbefore described; that said affidavits were duly subscribed. and sworn to > 
before me, at my office, at ate tes ; BOIS Seeses ey OF ete oe ss Ad tees 


a a aw rr a na nn nr ee eee er re se eee 


(Official designation of officer. re 


| [Forms 4-348e and 4-348d.] 


NOTICE FOR PUBLICATION—ISOLATED TRACT. 
‘PUBLIC LAND SALE, 


. ~ DEPARTMENT OF THE INTERIOR, 
UNITED StaTEs LAND OFFICE, 


Notice is s hereby given that, as directed by the Commissioner of the General 
Land Office, under. the provisions of the act of Congress approved March 28, 1912 | 
(87 Stat., 77), pursuant to the application 0 a Oe eR A rR ee Ore EE 
Serial No. _-__, We will offer ca public sale to the highest bidder, but at not less — 


ee ee 


eS = S60 S S39 SS SS SSS SS SS Sa SSS SSeS SSS SS 5 SSS Seo SS SS 


Any persons claiming adversely the above-described land are advised to. file 
their claims or objections. on or before the time designated for sale. 


Receiver ‘ 


CHARLES T. HAWKES. _ 
Decided December 30, 1912. 


SOLDIERS’ ADDITIONAI-—ASSIGNMENT—INVALID PROBATE PRoceEDINGs. 


An order by a probate court of the State of. Missouri, directing an adrainis- 
trator to sell a soldiers’ additional right, which does not prescribe the terms 
of sale, as required by section 117 of the Revised Statutes of that State, is, . 
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under the construction aed upon said section by the ‘Supreme Court of 
the State, null and void; and an assignment of the additional. might based 
upon such order will not be recognized by the land: department. | 


BDeMS First Assistant Secretary: 
- August 30, 1906, Charles T. Hawkes, assignee of J ont Salta 
saminisrator of the estate of Webster P. Saling, filed application — 
to enter under sections 2306 and 2307, Revised Statutes, the SW. 4 


SE. 4, Sec. 4, T. 9 N., R. 65 W., 6th P. M., forty acres; Denver, Colo- | : 


rado, land district. Tt j 1s alleeud that Webster P: Saling served as a 


‘private in Company “ D,” 29th: Regiment, Missouri, from September _ 


6, 1862, to September 28, 1864, and further alleged that he made 
homestead entry No. 5434, on March 93, 1868, at the sie Mis- — 


~souri, land office, for the W. 4 SW. 4 ad NE. $ SW. 4, Sec. 21, T. 
388 N., R. 15 W., 20 acres, which entry was canceled February 8, 1876, : 


upon ‘the expiration of the ery period within which to pubmit 
proof. 

The records of the land department shiow that a original entry 
made by Saling was in conflict as to the NE. 4 SW. 4, said Sec. 21, 


with patented cash entry No. 52410, ‘made May 18, 1857, by William- 


son Foster, and, therefore, appears that in the event said Saling per- 
formed the required military service and made homestead entry as 
alleged, he was entitled to an additional right of 80 acres. ‘The 
records further show that on May 25, 1908, patent.issued covering — 
St. Cloud final certificate 11887, for 40 acres of land, based upon an 
assignment of 40 acres of the alleged soldiers’ additional right of 
Webster P. Saling. 

The land described in the present apslicacon was iia 
October 15, 1906, from filing or entry under coal land laws, also 


from any other filing, entry or sale, November 7, 1906, modified to 


apply to coal entries merely December 17, 1906, and again withdrawn — 
by executive order of July ts 1910, nde the act of June 25, 1910 


(36 Stat., 847). ; 
By the decision of the Catton of the Caiced Cand Office a 


of January 3, 1912, the application of Hawkes was rejected as follows: 


The petition for administration shows that J ohn. Saling, administrator, alleged —- 


that he was the son and sole heir of deceased. Thereupon letters of administr ay 
‘tion issued to him out of the Probate Court of the County of Camden, State of 


Missouri, without bond. It. now appears from the report and affidavit sub- 
mitted by the special agent that Webster P. Saling was twice married; that 


two children were born of the first marriage, namely ‘Hulda Marl (whereabouts 


unknown) and Jennie Fisher (whereabouts unknown) ; and that of the second 
marriage there were two children, John Saling, administrator in this case, 
giving his address as Ira, Camden County, Missouri, and Amanda Wilson, of 
Montreal, Missouri. Amanda Wilson states in her affidavit : | 

_“T have never assigned or acquiesced in a petition for an administration of 
my father’s estate or made any assignment of his soldiers’ additional right nor 


received any money for same,” 
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Section 17, page 136, volume 1 of the Revised Statutes of: Missouri (1899) | 
provides : 

- “Bonp.—The court, or judge or clerk in vacation, shall take a bond of the 
persons to whom letters of administration are granted, with two or more sufii- 
cient securities, resident in the county, to the State of Missouri, in such amount 
as the court or judge or clerk shall deem sufficient, not less than qouhie the 
amount of the estate. 

This bond is conditioned. upon the faithful ' administration. of said. ae 


- end the payment and delivery of all money and property of said estate, and 


the performance of all other things touching said administration required by 
law. or the order or decree of any court having jurisdiction. | 
In view of the fraudulent representations incorporated. in the petition for : 


administration, and of the failure of the court to require bond in the said case, _ 


as above stated, the assignment herein is adjudged to be invalid, and not to 


form a sufficient base upon which to predicate the application under considera-' : 


tion.. Said application is accordingly hereby held for rejection, suber to the. 
usual right of appeal. | . 

From this decision appeal has been filed by the Holland Banking . 
Company, of Springfield, Missouri, intervener, claiming right of | 
appeal upon the ground - that such banking company became the 
owner of said: additional right of Saling by purchase from E. M. 
Robords, the immediate assignee of John Saling, administrator; that 
Robords has since died and his estate is insolvent, and if the aople: 
cation of Hawkes be denied, said banking company will be required 
to refund to Charles T. Hawkes the price received from him. for 
-said right, and will be unable to recover from the ‘estate of said 
Robords, and will thereby suffer loss. 

It is noticed that the right in question. | was transferred by the 
administrator directly to Charles T. Hawkes and that there is no 
record evidence that said banking company ever owned said right.: 

The order of sale of February 6, 1903, upon which the assignment 
by administrator is based, does not prescribe the terms of such sale 


- as required by section i17, , page 154, of the Revised ‘Statutes of Mis- 


- souri, of 1899, and is, therefore, null and void, and both it and the sale. 
based thereon must be so held j In a eollatecal: proceeding where it is 
| brought in’ question. See case of Orchard v. Wright-Dalton-Bell- 
Anchor Store Co. e¢ al.,; decided by the Supreme Court of Missouri, 
December 4, 1909, aa rehearing denied February 12, 1910. (925 
Missouri Supreme Courts Reports, 414; 125 S. W. Rep., 486). 
It is, therefore, not necessary to pass upon the soundness of the 
reasons given by ae Commissioner for his decision. 
October 1, 1912, counsel for applicant were ‘given opportunity to - 
- file memorandum and discussion of the case of Orchard v. Wright-— 
Dalton-Bell- Anchor Store Co. eé al. , supra, but no reply thereto hav- 
ing been received, action on this case will not be further delayed. 
| _ The decision appealed from i is affirmed. 
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RIGHT OF WAY—ELECTRICAL, TELEGRAPH, AND TELEPHONE 
POLES AND LINES. 


nn Rane. | 


DrparTMENT OF THE InTerIor, 
W i J ae 6, 191 3. 


GEN ERAL: STATEMENT. 


. The act of March 4, 1911. (36 Stat. 1253-1254), provides, among 
other. things, as follows: yee 7: | 


That the head of the aopauaie having jurisdiction over. the lands be, and he 
hereby is, authorized and enrpowered, under. general regulations to be fixed by ™ 
im, to grant an easement for rights of way, for a period not exceeding fifty 
years from the date of the issuance of ‘such grant, over, across, and upon the 
public lands,. national forests, and reservations of the United States. for electrical 
poles and lines for the transmission’ and distribution of electrical power, and 
for poles and lines for telephone and telegraph purposes, to the extent of twenty 
feet on each side of the center line of such electrical, telephone, and telegraph © 
lines and poles, to any citizeu, association, or corporation of the United States, 
where it is intended by. such to exercise the right of way herein granted for 
-any one or more of the purposes Lerein named: Provided; That such right: of 
way shall be allowed within or through any national park, national forest, mili- 
tary, Indian, or any other reservation only upon the approval of the chief officer 
of the department.under whose supervision or control such reservation falls, 
and upon a finding by him that the same is not incompatible with the public in- 
terest: Provided, That all or any part of such right of way may be forfeited 
and annulled by ‘declaration of the head of the department having jurisdiction 
over the lands for nonuse for a period of tw o years or for abandonment. 

That. any citizen, association, or corporation of the United States to whom 
there has heretofore been issued a permit for any of the purposes specified 
herein under. any existing law may obtain the benefit of this act upon the same 
terms and conditions as shall be required of citizens, associations, or corpora- 
tions hereafter making application under the provisions of this statute. 


For the purposes of this statute, national parks, Indian reserva- 
tions, and reservations for water power sites, irrigation, classification 
of lands, or other public purposes, created under the withdrawal act 
of June 25, 1910 (36 Stat., 847), are considered to be under the juris- 
diction of the Department of the Interior; military reservations under 
the jurisdiction of the War ocehaer and reservations created 
for the special occupancy, use, or control of other departments under 
the jurisdiction. of such departments, respectively. ‘The Attorney 
General on February 8, 1912, advised the Secretaries of the Interior — 
‘and Agriculture that, for this purpose, national forests are under the 
jurisdiction of the Department of Agriculture (29 Op., 303). _ 

It will be observed that this act, which authorizes the granting of — 
easements for electrical power transmission, and telephone and tele- 
graph lines for stated periods not to exceed 50 years, follows, as 
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closely as is possible in the accomplishment of its. purposes, the 


a language of the act. of February 15, 1901 (31 Stat., 790), which 


_ authorizes mere revocable permits or one not only for such lines 
but also for other purposes. This act, therefore, merely authorizes, 
additional or larger grants and does not modify or repeal the act of 
1901, and. should be construed and applied in harmony with it. 


REGULATIONS. ta Ze 3 


Reema 1: Applications for. rights of way for electric trans- 
mission lines under the said act of March 4, 1911, shall be presented 
and considered, except as herein otherwise. provided, in the form and . 
‘manner prescribed: by the regulations issued August 24, 1912, and 
- hereafter issued under the said act of February 15,1901, in so far as 
the regulations issued under the act. rast aforesaid apply to electric 
_ transmission. lines. 


Rec. 2. Applications for rights of way under the said act, of re ~~ 


4, 1911, for telephone and telegraph lines, shall be presented and 
considered, except as herein otherwise provided, in the form and 
manner preseribed by the regulations heretofore and hereafter issued 
under the said act of February 15, 1901, in so far as the regulations 
under the act last aforesaid any to telephone and telegraph lines. 

Rec. 3. Applications for rights of way for electric transmission 
lines (hereinafter called “ transmission line applications ”) are to be 
accompanied by: © | 

(a) A description of the iat or plants which generate or will 
generate the power to be transmitted over such lines (hereinafter 
called “ the connected generating plant,” which term shall include all 
hydraulic, hydroelectric, and electric generating works), such descrip- 
tion to be in sufficient detail to show, to the satisfaction of the Sec- 
retary of the Interior, the character, capacity, and location of such : 
plant. 

(b) A statement in detail to the Secretary of the ftsnios showing 
_ whether the connected generating plant is located, in whole or in part, 


on land owned or controlled by the United States,or on land not so 


owned and controlled, and whether any part of the connected gener- 
ating plant or of the system of transmission and distribution in con- — 
nection with such plant affects lands in reservations other than those 
~ under the jurisdiction of the Secretary of the Interior. — 

- Rec. 4. Rights of way granted under these regulations*shall not be | 
used for the transmission of any power generated otherwise than by 
and at “ the connected. generating plant” as above defined in regula-. 
tion 3 until the Secretary of the Interior shall have given written 
authority for such use and then only on the terms and conditions 
expressed i im such written authority. | 
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‘Rae. 5. oe of rights of way shall be for a period of 50 years or 
for such less period as may be eas in the grant in any particular 
case. 
Ree. 6. Before any right of way -is seated the applicant. shall 
execute and file in or in amendment of his application a statement of 
the particular terms and conditions upon which and subject-to which 
the applicant asks to receive and agrees to take the grant of right of 


way, and the grant may be made subject to such terms and conditions, - 


in which case such terms and conditions, together with these regu- 


lations, shall define and limit the grant, which shall be effective only. 
3 if and in so far as it is subject to such terms, conditions, and regula- 
_ tions. Such original or amended application with the approval there- . 


of by the Secretary of the Interior shall together constitute the grant’ 
and express the terms and conditions thereof, and the fact of such | 


4 approval shall be noted on the application maps. 


Rze. 7. The grantee shall construct and thereafter during the term 
of the grant maintain and continuously operate for the transmission 
of electrical power the transmission lines for which right of way is 
granted except in so. far as this condition may be temporarily waived 
_by the Secretary of the Interior on a full showing to his satisfaction 
that such continuous ne is prevented by inevitable accidents 
or contingencies. 

Ree. 8. The grantee shall Anaaiy: on or before the Ist day of 


% February next following the close of each calendar year of the period — 


for which right of way is granted, pay, by certified check to the order © 
of the Secretary of the Interior, the following rental charges: For all 
energy delivered during the preceding calendar year of*the first dec- 
ade after the date of the grant over the lines for which right of way is 
granted, a rental charge of 5 mills ($0.005) per 1,000 kilowatt hours; 
and for all energy so delivered during the preceding calendar year of 
each decade after the first, a rental charge at such reasonable rate 
per 1,000 kilowatt hours so ‘delivered as the Secretary of the Interior 
may fix before the beginning of such decade: Provided, That the 
burden of proving that any rate fixed by the said Secretary under this 
regulation is not reasonable shall be and remain upon the grantee: 
_ Provided further, That if no rate is so fixed for any particular decade, 
then the rental charge to be paid for each year of such decade shall 
be calculated and paid upon all energy delivered during such year 
over the lines for which right of way is granted at the rate per 1,000 


-. kilowatt hours fixed for the preceding decade: Provided further, 


_ That any payment duly made by the grantee to the head or other 
officer of any department of the Federal Government having juris-- 
diction over national forests or other reservations. of the United 
States occupied or used by any portion of the lines shown on the maps 
whereon approval of the grantee’s application is noted under regu- 
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# iaton 6 hereof, such payment having i made as or on. neodunt ofa 
rental charge for such occupancy and use for any calendar year during 


_ the period for’which right of way is granted under these regulations, 
shall be credited upon the rental charge imposed under this regula- ~ 


‘tion for the same year, but such credit shall in no case exceed the total 
of the rental charge so imposed for such year. 7 | 
‘Ree. 9. The- grantee shall install at such>- places. and maintain 
- in good operating condition in such manner as shall be approved by — 
the said Secretary accurate meters, or other devices: approved by 
the said Secretary, adequate for the determination. of the amount of 
electric energy delivered over the lines for which right of way is — 
- granted, or any part thereof,.and shall keep accurate and sufficient — 
records of the foregoing dbterminations to the satisfaction of the 


said Secretary, and shall make a return during J anuary of.each year _ | 


under oath of such of the records of measurements for the year end- 
ing on December 31 preceding made by or in the possession of the 
grantee as may be required by the said Secretary. a 

Ree. 10.. The books: and records of the grantee shall be open at 
_all times to the inspection and examination of the said Secretary, or 
other officer or agent of the: United States. duly authorized to make 
such inspection and examination. _ 
- Rue. 11. The lines constructed, maintained, and scone on the 
_ right of way granted shall not be owned, leased, trusteed, possessed, 
or controlled by any device or in any manner so that they form part 


. ‘of or in any way effect any combination in the form of an unlawful 


trust, or form the subject of any unlawful contract or conspiracy to 
limit the output of electric energy, or in unlawful restraint of trade 
with foreign nations or between two or more States, or within any | 
one State, in the generation, sale, or distribution of electric energy. 
or in the transmission of communications by telephone or telegraph. 
- Ree. 12.:The grantee shall protect in a workmanlike manner — 
according to the usual standards of safety for construction, opera-- 

tion, and maintenance in such cases all Government and other tele- 
phone, telegraph, and power-transmission lines at crossings of and 
at all places in proximity to the grantee’s transmission, telephone, 
_ and telegraph lines on the right of way granted, and shall maintain: 
his transmission, telephone, and telegraph lines thereon 3 in such man- : 
er as not to menace life or property. © 


| Ree. 18. The grantee shall clear and ae ase all lands ane a 
or controlled by the United States along the lines for which right of 


_ way is granted to such width and in such manner as the officer of the | 
United States having supervision of such lands may direct. | 
Rec. 14. The grantee shall, to the satisfaction of the officer nae | 
above described, dispose of all brush, refuse, or unused timber on - 
lands owned or controlled: by the United States caused by or left 
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from the. eancemiction and maintenance of the lines for which right 
of way is granted. _ 
Rec. 15. The grantee shall pay on jeune by eee fies 
to the order of the Secretary of the Interior, the full value as fixed 
by the said Secretary for all timber cut, injured, or destroyed on 
lands owned or controlled by the United States in the construction, 
maintenance, and operation of the lines for which right of way is 
granted. - 

Rec. 16. The grantee shall sell and deliver power to the United 
States and to the State within which. are the lands servient to the 
‘right of way granted, or any part thereof, and to any or all munici- 
pal corporations of such State, when duly requested, at as low a rate © 
as is given to any other purchaser for a like use at the same time and 
under.similar conditions: Provided, That the grantee can furnish the - 
same without diminishing the quantity of power sold before such 
request to any other customer by a binding contract of sale: Pro-_ 
vided further, That nothing in this clause shall be construed to.re- 
quire the grantee to increase permanent works or install additional 
generating machinery or construct any transmission line or connec- 
tion beyond the limits ixed by the statute’ for the right of way 


| | granted. 


Ree. 17. The grantee shall do sieving asceniy possible, both 
independently and on request of the Secretary of the Interior or 
other duly authorized officer or agent of the United States, to prevent 
and suppress fires on or near the right of way granted. | 

Ree. 18. The grantee shall maintain a system of accounting for his - 
entire power business in such form as the Secretary of the Interior 
may prescribe and shall render annually such reports of the power 
business as the said Secretary. may direct. 

Ree. 19. The grantee shall save harmless the United Sistas against 

any liability. for damages to life or property arising _— the occu- 
-pancy or use of the right of way granted. 
_ Rue. 20. The grantee shall not assign or transfer to any oeiee 
person or corporation whatsoever the right of way granted, except 
with approval in writing first obtained from the Secretary of the 
Interior or other proper officer of the United States and upon terms 
and conditions prescribed 1 in said written approval by. such Secretary — 
or other officer. The assignee or transferee under any such approval 
- shall take and use the right of way subject to all the terms and condi- - 
tions in these regulations together with the original approved appli- 
cation and grant set forth, and subject to such additional terms and 
— conditions as may ‘be provided by such written pe of the 
transfer. | 

Rec. 21. In respect to the fection. = any wduieeiant public 


. authority, of the services to be rendered: by the grantee or. of. the 


pace to be charged therefor, and. in respect to el ae or 
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taking over of the works or business of the grantee or any part thereof 
by the United States or by any State within which the works are 
situated or business carried on in whole or in part, or by any munici-_ 
| pal corporation of such State, no value whatsoever. shall at any time 
be assigned to or claimed for the right of way granted, nor shall said 
right of way or grant ever be estimated or considered as property 
- upon ‘which the grantee shall be entitled to earn or recelve any 
return, Income, price, or compensation whatsoever. | | 
Rec. 22. The grantee, with respect to service rendered ane: power 
delivered over the right of way granted. (otherwise than in the per- 7 
formance of contracts upon the execution and performance of ‘which | 
_ the grant may be expressly conditioned under the provisions of regu- 
lation 6 hereof), and with respect to the prices charged and to be 
charged therefor, will comply with all such just and reasonable regu- 
lations as may be imposed by any duly constituted Federal, State, 
or other governmental authority having jurisdiction in the premises ; 
and the grantee shall never, by reason of or in connection with the 
| right of way granted, or otharwise, have, exercise, or claim > any. 
~ greater or other rights under contracts upon which the grant is so 
conditioned than could have rightfully been had, exercised, or 
claimed without such condition: Provided, That if, as to any sondes 
_ tions imposed upon the grantee by this paragraph, the regulations 
prescribed by the Federal Government, its officers or agents, are in | 
conflict with the regulations prescribed. by the State or any duly au- 
thorized agency. thereof, compliance with the Federal regulations — 
shall be deemed and taken to be a fulfillment of the requirements of | 
‘this paragraph in so far as such conflict extends and no further. 
~ Ree. 28. Upon breach by the grantee of any of the terms or condi- — 
tions set forth in these regulations or in the approved application or 
in the grant the United States may have and enforce appropriate 
remedy therefor by suit for specific per formance, injunction, action 
for damages, or otherwise. And if any such breach shall be contin- 
ued or repeated after 30: ‘days’ notice thereof given in behalf of the 
United States to the grantee the right of way. granted, together with 
all rights thereunder , and all rental charges and other moneys paid 
7 thereon, may be forfeited to. the United States. by a suit for that per | 
pose in any court of competent jurisdiction. ; 
Under the authority given by the above-quoted provision of tiie: | 
said act of March 4, 1911, the foregoing regulations are, on this sixth — 
(6) day of January, “1913, hereby made and fixed with respect to 
grants of rights of way For the purposes in said provision set forth, 
over, across, and upon the public lands and reservations of the United : 
States under the ar Meiaiction of the Department of the Interior. | 
| Water L. Fisrmr, | 
Secretary of the Interior: - 
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RIGHT OF WAY—POWER TRANSMISSION LINES—ACT MARCH 4, : | 
| — 1911, . : 


| ‘Grear Fans Powsr Co. 


On this 6th day of January, 1918, thie Great Falls Power Co., a 
corporation organized under the laws of the State of Montana, ‘and 
| having its office and principal place of business in Butte, in said 
State, hereinafter called “the Power Company,” having heretofore - 
filed under the act of Congress approved March 4, 1911, chapter 238 — 

(36 Stat., 1253-1254), in “the United States land offices at Helena 
and Great Falls, in said State, its applications (designated as Helena 
05776, 05777, 05778, 05779, 05780, and 05781; and Great Falls 05707) __ 

for right of way ~ the extent therein set forth for two transmission. 
lines, and for a telephone line between. said transmission lines, all 
substantially parallel, and shown. on five maps filed in the said land 
office at Helena, and designated Helena 05777,.05778, 05779, 05780, — 
and 05781, and on the three maps filed in. the ar land office at. 
Great Falls as a part of the application designated Great Falls 
- 05707, and all heretofore constructed over, across, and upon certain 
euble lands and reservations of the United ‘States under the juris- 
diction of the Department of the Interior, which applications are 
now pending in the Department of the Interior, hereby renews and 
confirms its said applications, amending the same, however, so as to — 
ask for such right of way for a period of 50 years over, across, and 
upon the said public lands and reservations to the extent of 20 feet — 
on each side of the center of each of said lines shown on said maps, — 
the said public lands and reservations to such extent. being herein- 
after called “the servient lands,” and by way of further amendment . 
the Power Company, 1 in addition to the matters set forth in its said — 
application, does, in consideration of the granting of the right of 
way hereby sought, hereby promise and agree for itself and its suc- 


. cessors that upon and after such grant it will comply with the terms 


and conditions, and will fulfill and perform the promises hereinafter — 
expressed. ‘ 
(1) The Power Company will, during said period of 50 ‘years, 
maintain and continuously operate for the transmission of electrical 
power and for telephone purposes, respectively, the lines for which 
right of way is hereby sought, except in so far as this promise and 
condition may be temporarily waived by the Secretary of the Interior - 


upon a full showing to his satisfaction that such continuous operation. = 


is prevented by inevitable accidents or contingencies. : 
(2) The Power Company will, within 30 days after the granting 


of the right of way hereby sought, enter into and thereafter fully | 


7 perform all its obligations under a contract with the Chicago, Mil- 
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waukee & Puget Sound Railway Co., a corporation organized under _ 
the laws of the State of Washington, and hereinafter called “ the 


~ Railway Company,” for the sale and delivery of electric power to. - 
7 the Railway Company, i in form and substance as follows: : 


This agreement, made and entered. into this day of. | 1912, between. : 

- the Great Falls Power Co., a corporation organized under tlie. laws of. the - 
State of Montana, party of the first part, hereinafter for convenience re- - 
“ferred to as the ‘Power Company, and | the Chicago, Milwaukee & Puget 








Sound Railway Co., a corporation organized under the laws of the State of . | 


: Washington, for convenience hereinafter referred to as the Railway Com- 
pany, party of the second part, witnesseth: 

_ Whereas, the said Power Company is” engaged in the business of generating 
electric power or energy from certain hydroelectric works within the State 
of Montana and selling and disposing of'said power or energy; and 

Whereas, the said Railway Company is engaged in operating a line of rail- 
way which lies partly. within the State of Montana, and said Railway 
Company is desirous of installing equipment and apparatus which. will 
“enable the said Railway Company to operate certain portions of its said- 
railway, hereinafter more particularly referred to, by means of. electric 
power: Now, therefor e,. it is agreed between the parties hereto: 


First. That the said Railway Company will, as soon as it is expedient for it 
so to do, begin, and that it will prior to the Ist day of January, 1918, com- 
' plete, the. installation and equipment of such apparatus, machinery, and 
motive power as. may be necessary to enable the said Railway Company to 
operate its said line or railway from that certain station situated on said 
line of railway, in Musselshell County, known and designated as Harlowton, 
to. that certain other station on said line of railway known as Deer Lodge, 
situated in Powell County, Mont., and that the said Railway Company will, 
‘on or before the said 1st day of January, 1918, receive and take from the 
said Power Company, and that the said. Power Company will, as soon as said. - 
Railway Company shall be ready to receive and use said power, and thereafter 
continuously. during the term of this contract, sell and deliver to the said . 
Railway Company, in. such manner and quantities and upon: such terms and | 
conditions as. may be hereinafter puoune the electric power herein con- 


tracted for. 


It is agreed that the Railway Company will give the Power Gagan: two | 
years’ notice in writing of the date when the Railway Company will begin 
to use the power aforesaid, but it is understood and agreed that the said date 
when said power shall so begin to be.used. will. not in any event be later than 
| January 1,1918 a 

Second. Subject to the reservations and in accordance with the provisiong. 
of this agreement as hereinafter stated, the. Power Company hereby sells and 
agrees to deliver to the Railway Company and the Railway Company hereby | 
buys and agrees to receive from the Power Company, electric power or energy © 
for operating its railway equal to but not. at any one time exceeding, except 
-.as provided for in articles 9s 10, 11, and 12, 10,000 kilowatts, for the full period 
of this agreement. . 

Third. The said. power shall be delivered by the Power Company at its own 
| ‘sole cost, to the stations tobe established and designated by the Railway 

Company between Deer Lodge and Harlowton, not exceeding 5 in number, in| 
such amounts as may be required by the said Railway. Company for the 
operation of its said line: of. railway during the term of this contract. Said 
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power to be delivered in the form of 3 phase,. 60 eycle, alternating electric 
-eurrent at a potential of approximately 50,000 or 100,000 . volts, as may be 


and thereafter during the term of this contract, continue to either deliver, or 


jointly agreed upon; provided, however, that the voltage at which said current 

shall be so delivered when once fixed shall not. thereafter ‘be changed during 

the life of this contract, except by mutual agreement of the. parties hereto. - 
Fourth. The Power Company agrees that it will construct such suitable 


- transmission lines as may be necessary in order to enable it: to deliver, and — 


that it will. deliver, the power herein contracted for at its own-cost, to the 
points, not exceeding five in number, as aforesaid, which points shall’ be located 
and designated by.the said Railway Company between the points aforesaid. 
The said Railway Company shall receive the current at the points so desig- 


nated by it at the terminals of air brake, high tension line switches, to be pro- 
vided by the Power Company, ‘and shall transform (by such apparatus as it 


may prefer) and conduct it along its said line of raw ey according to its re- 
quirements in such manner as it Inay see. fit. | 
Fifth. It is agr eed that the power herein écutvacted for shall be a cnetieal at 


| . each agreed point of delivery by curve -writing wattmeters operated synchro- 


nously and integrating watt-hour meters, or such approved instruments for the 
measurement of electric current as-may be agreed upon by the parties hereto. 

It is: agreed that the measurement of the said power shall at all times be 
under the control and direction of the said Power Company, but that the said 
Railway Company and.its duly designated agents shall, at all times, possess 
the right to make full inspection of the methods employed and the instruments 
and apparatus used for recording such measurements and to make any tests or: 
examinations which may be necessary to enable the said Railway Company 


and its agents to deterniine the accuracy and reliability of such methods as 
. may be pursued and such instruments and. apparatus as may be used for the 


recording and measuring of the electric power furnished. 

It is agreed that the Railway Company shall install in its substations such 
transforming or converting apparatus as, in its judgment, ‘will best meet the 
requirements of its railway operations, provided that such apparatus shall com- 
prise sufficient synchronous machines or other equivalent means to secure 
80 per cent lagging or 80 per cent leading power factor of the apparatus affected. 
The Railway Company hereby grants to the Power Company the right to install 
and maintain at the sole cost of the Power Company, in the substations that 
may be established by the Railway Company, Tirrell regulators, or such other 


equivalent device as will operate the Railway Company’s synchronous appa- 


ratus at any power factor between 80 per cent lagging and 80 per cent Cane 7 
of the apparatus affected, 

Sixth. It is agreed that the Railway Gorapany will, and it does her eby, bind 
itself to give the Power Company 12 months’ notice in writing of the location 


of the deliv ery points hereinbefore referred to. The Power Company agrees. 


that it will, upon the date so fixed in said: notice by the said Railway Company, 


hold in readiness for delivery, to said Railway Company such an amount of. 


_ electric power as the said Railway Company shall be under obligation to receive 


“ 


’ and use under the terms of this contract. . 


Seventh. It is agreed that the Railway Company shall, cor it does hereby, 


pind itself to pay to the Power Company, on. the basis of measurements made - 


at such points of delivery as are designated by the Railway Company, for the 


_ power or energy delivered to it under. the terms and provisions of this contract | 


_ at the rate of $0.00536 (five hundred thirty-six thousandths of a cent) per kilo- 


watt-hour, as shown by the instruments provided for in the fifth clause hereof ; 
said payments to be made not later than the 15th day of each calendar month » 


~ 
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for all power or energy either received and dined by the Railway Company,’ or 


which the said company was- ‘under obligations to: receive and ‘use during the: 


previous calendar month. " 


~~ : 


Highth. It is agreed that, after a period terminating one year from the date | 


when delivery of electric. power shall begin under the terms of this contract, 
and during the. remaining term of this contract, from the expiration of said 
period of one year, the said Railway Company shall be obliged, and does hereby 
agree, to pay to the said Power Company a minimum amount-in: monthly 


periods as aforesaid equivalent to 60 per cent of the amount which the said | 


- Railway Company would pay to the said Power Company, provided the fuli 


. amount of power which the said. Railway Company is under obligation to take _ 
and which the. Power Company is under obligation to deliver had been actually . 


delivered by the said Power Company to and received and used continuously by 

the said Railway Company, upon the basis of the-rate above provided for, © 
Ninth. It is agreed that the Railway Company shall have the right, to be 

exercised at its option, such option to be exercised by it giving the Power Com- 


. pany written notice thereof, to receive in addition to the amount of power + 


above provided for, an additional amount of not less than 4,000 kilowatts, nor 
more than. 8,000 kilowatts, provided that said option to take and receive such 


additional amount of power is exercised by the Railway Company ‘prior to . 


January 1, 1928: It being tnderstood and agreed that in the event of the said 
Railway Company so exercising said option that the amount of power which 
“it will call for in addition to the original amount of 10,000 kilowatts shall 
, become fixed, and thereafter the said Railway Company will be under obligation 
to take and receive, and the Power Company will be under obligation to sell 
_and. deliver, during the remaining term of this contract, the amount of power 
which shall be represented by the sum of 10,000 kilowatts plus the additional 
amount which the mee vay, eens saat have called for under the peeves 
of its said option. 

Tenth. It is further agreed that at any ‘ite sapseqient to Tnaaay ty oes, 
and prior to January 1, 1928, the Railway Company shail have, and it is hereby 
given, the right, to be exercised at its option, in writing -.as: aforesaid, to tale 
and receive from. the Power Company, and the Power Company shall be under 
obligation to sell and deliver to the said Railway Company an amount of power, 
in addition to the amounts previously provided for, of not less than 3,500 nor 
more than 7,000 kilowatts. ‘Provided that if the said Railway Company shall 


at any time during the period between. January 1, 192 23, and January 1, 1928, o 
so exercise its option for additional power, then in such event the Railway 


Gompany shall be under obligation ‘to take and receive, during the remainder 
of the entire term of this contract, the amount of power represented by the 
amount which the Railway Company had been under obligation to take and 


receive, plus the amount of power which it shall have called for under the - 


_ provisions of this option. 

. Eleventh. In the event of the Bailes: Gonbany having failed a exercise 
its option for additional power provided for in article ninth hereof, it is. ‘under- 
stood and agreed that the Railway Company will thereafter possess no right to 
eall for or receive additional power except as hereinafter provided for in article 


twelfth. | 
 - Twelfth. It is agreed that the Railway Company shail aye: and it is a oe 
- given, the right, to be exercised at its option, in writing as aforesaid, of taking - 


power in addition to the 10,000 kilowatts herein ‘contracted. for, up. to the full 


amount of 25,000" kilowatts at any time subsequent to January 1, 1918, and - 


prior to January 1, 1928, provided it shall have called for under the provisions — 


of this onion at least G, 300: additional kilowatts prior to January 1, 1928. 


{ 
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‘It is. agreed that the provisions set forth in article eighth hereof, with refer- 
_ ence to the minimum payments which shall be made for power delivered under 
this contract, shall apply in like proportion to the amount which the Railway 
Company shall be. under obligation to take after having exercised its right 
with reference to any of the options herein expressed, the same as said. pro- 
vision covers the rate of payne to be made upon the onee amount. cee 
contracted for. . 

Thirteenth. If the Railway Company shall be unable, on econ of. strikes, 

fires, floods, or other causes beyond its control, to receive or use the power 
herein provided for, or some part thereof, then it is understood and agreed that 
’ the Railway Company shall pay for so much power only as can be received — 
and used by it during said period. If the Power Company, by reason: of any 
unavoidable cause or accident, or because of strikes, floods, or fires, shall be 


unable at. any time during this contract to make delivery of power as herein _ 


agreed, then the. said Power Company shall not be liable in any sum 20E such 
| failure so caused to deliver power during such period. 

In the event of this contract being suspended on account of any of the reasons 
~ hereinbefore enumerated, it is agreed that the period of such suspension shall be 
added to the term of the contract herein provided for, and the contract and all 
of its. Brovieone shall be extended for such petlod equal to the period: of ‘sus- 
pension. 

It is further understood and agreed that if the Power Goinpaie shall at any 
time be permanently enjoined,. restrained or prevented by Federal or State 
interference, or by final judgment or decree of any court of competent jurisdic- 
tion, from maintaining transmission lines or other’ works necessary to enable 
-it to perform its engagements hereunder, the Power Company shall thereupon 
pe relieved from any obligation thereafter to furnish or deliver power under 

the terms hereof, and. the Railway Company shall likewise be relieved from | 
any obligation thereafter to take or pay for such power. . 

- Fourteenth. It is agreed that the Railway Company shall fave a preferential 
right to receive power from the Power Company, and that up to the full amount 
which it shall have contracted to receive.and use the Power Company will sell 
and deliver said power before filling any other contract. : 

-It is agreed that the Power Company shall hold itself in readiness to nea 
all of the power herein contracted for up to the maximum amount thatthe Rail- 
way Company shall be entitled to receive coritinuously so that the Railway Com- 
pany shall during the full period of this contract, except as‘ otherwise herein 
provided for, be able to draw upon said Power Company for the full amount of 
power which it shall be entitled to receive at such times as may be necessary to 
- meet. the requirements of its business. | | 
Fifteenth. It is agreed that the Power Company shall have, and it is hereby © 


granted, subject to the right of the Railway. Company to prescribe such .rea-~ ._ 


- gonable limitations as may be deemed by it advisable to insure the safety of its 
business and to provide for the safe conduct of the current, or energy trans- 
mitted, as hereinafter provided, the right to construct. transmission lines over, 
~across, along, and upon the right of way of the said Railway Company wherever 
‘it may see fit, for the purpose of transmitting and conducting electrical power or. 
energy, for. purposes other than to supply said Railway Company with power, 
‘provided, however, that the location of poles and wires shall be designated by | 
the Railway Company, and that notwithstanding such designation, if the Rail- 
way Company. afterwards requires the use of the right of way or station grounds, | 
or any. part thereof, for any purpose, the Power Company will remove, at its 
own sole expense, on 60 days’ notice, its poles and wires to another location oun 
- the Railway Company’s property, if such location can be furnished by the Rail- — 
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way Company, or if not, toa location outside and off the Railway Company’s 
property, and that the said Power Company shall so conduct such electrical 


power or energy as will cause no interference, damage, or injury tothe said... 


Railway Company or interfere in any manner with any of the operations of said . 


Railway. Company, or the telegraph or telephone service along its line of. rail-~. 7 - 
way. In case the Power Company extends its transmission lines along or = , 


‘Parallel to the Railway Company’ s right of way, then in that évent: the Power “ 


Company will deliver, power and hereby agrees to deliver power at such other 


7 points along the railway line as best serves the purpose of the Railway Com-: - 


7 pany. ‘The Power. Company further agrees to purchase at. a. mutually agreed. — 
upon price and operate at its own expense such transmission lines aS may have "3 
been built by the Railway Company on its right of way .as.come within the: area. a 


of such extension of the Power Company’s transmission lines. | 

‘Sixteenth. It is. agreed that the Railway Company shall have the. right - 
receive and use the power or current. herein provided for in the operation of its 
railway and for such other purposes as it may require electric power or cur- 


>. rent incidental to the operation of its: said. railways; but that.it shall have no ~ 

| right, and it hereby agrees. that it. will not Sell or dispose of any of the electric. 
power: which it is entitled. to receive and use under the terms of this contract °~- 
_ to any other person or persons or corporations whatsoever; and that it will not, 


- during. the life of this contract, use or apply the said electric power -or eurrent, | 


to any use or purpose other than: in connection with the operation. of its said : 


line of railway, shops, stations, coaling. stations, ice > houses, and other railway s 
uses, either power or lighting. ee : 
_ Seventeenth. Any and all questions: which. shall or may arise > touching this 
| agreement or the construction or performance of any provision thereof shall be 
submitted to the decision of three disinterested persons to be chosen as follows: 

The Railway Company shall select one.and the Power Company shall select 
one, and the two thus chosen shall select the third, and the persons. thus chosen, 
after a full hearing to both parties and. full examination of the matter in dis- 
pute, shall determine the same in writing; and the decision of the majority. of . 


the three persons thus chosen shall be final. If either party shall neglect. or oe 


refuse to appoint an arbitrator on its own part, then 10. days after receiving 
written notice from the other of its appointment of an arbitrator on its part, the 
arbitrator so appointed by the party giving such notice may select a disinter- 
ested person to act as an arbitrator for and on account of the party so notified . 
-and refusing or neglecting to appoint an arbitrator on its part, and the two 
thus chosen shall select a third. If the two so chosen in either of the methods 

above provided. shall be unable to agree upon a third arbitrator, or shall fail to. 
agree upon a third arbitrator, and such inability shall continue for a period: of 
- 15 days, then in that event the parties hereto shall. and may notify the chief 
_ justice of the Supreme Court of the State of Montana of such fact, and he 

shall and may appoint said. third arbitrator. The decision and award of the — 
arbitrators as herein. provided, or any two of them, shall be binding and 
conclusive upon the parties hereto with Peat to me matters ‘So submitted to 

and decided by said arbitrators. 

It. any arbitrator appointed by either of the parties nereto shall nesiget or 
fail to act, notice of such failure shall be served upon the party appointing such - 
| arbitrator by the other: party, and. in case such party shall fail to appoint | 
‘another arbitrator, or shall fail to cause the arbitrator’ first appointed to act, 
and such failure shall ‘continue for a period of 10 days, then the arbitrator. 
appointed by the other party may select a disinterested person to act as an 
-arbitrator for and on account of the other party, and the two thus. cee suscies 
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select a third, and the decision and award of such arbitrators, or any two of . 
them, shall be binding and conclusive upon said parties hereto with respect to 
the matter so submitted and decided by said arbitrators. 

The award and decision of the arbitrators under the provisions Fiancee shall 
-be served by them, or some one. for them, upon the parties within 15 ) days after 
the time when such arbitr ators shall make their award. 3 

‘It is further mutually agreed that any difference which may arise as to the 
' -eonstruction of or the transaction of any business under this agreement by the 
. parties hereto shall not interrupt the transaction of such business nor the 
operation of trains, nor the delivery of power, but all said. business of either 
party and operations of. trains and the delivery of power shall continue in the 
same manner in which the same shall have been transacted prior to the arising 


of such difference until the matter of difference shall have been fully deter: 


' mined by the arbitrators as: aforesaid, and thereupon such payments or restora- — 
_ tion shall be made by the respective parties to the other. as may be required by 
the decision or award of said arbitrators. 

In case any charge made or item embraced in any statement rendered - by 
either party to the other. shall be contested and submitted to arbitration under . 


' .the terms hereof, and an award shall be made by said arbitrators requiring 


payment thereof or any part thereof, or in case any failure to comply with any | 
other covenant or agreement in this contract is alleged by either party against 
the other, and the same is submitted to arbitration as herein provided and 


- decided by said board of arbitration, then the losing party shall pay the amount 


of such award or comply with the terms and requirements thereof; and if it 
~ fails so to do, and such failure shall continue for a period of 30 days after the 

service of the award, then and in that event the prevailing party shall have’ the ; 
| right to terminate this agreement according to the terms and prowastans thereof 
for and on account of such failure and default. | | 

Highteenth. It is agreed that this contract shall be, and it is —e made, 
for the full term and. period of 99 years from. and after this date. v_, 

Nineteenth. It is agreed that the terms. and provisions of this coutract shall 
inure to the benefit of and its obligations shall be binding upon the ea 
grantees, or assigns of the. respective parties. hereto. 

‘In witness whereof, the respective parties have. caused these presents fe be 
executed in duplicate by their proper once: thereunto. duly authorized, the" 
day and year first above written. 

. . ere ‘Fats Powsr ; os: 


























By : ay 4 
ae | Its President. 
Attest : - a 
Tts g ecretar ‘Yu 
Curcaco, MILWAUKEE & PUGET Sounp Ry. Co., 
By - -, , =: 
re | ae —— _ its —— President. 
Attest: s . 7 
_ Lts. —— ‘Secretary, | 


Said contract having been heretofore tentatively agreed upon by 
the two said companies: Provided, First. That nothing contained 
either in this application, or in the grant hereby sought, or in said. 
contract and especially the section thereof designated “ sini netil Me, 
shall be construed to give to the Power Company any right, easement, 
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7 claim, 1ieanse., or permission to hold, occupy, or use the servient. lands : 
for the operation or maintenance of electrical. transmission lines-or _ 
for any other purpose whatsoever after the expiration of 50 years. 


from the date of the grant hereby sought; and the Power Company . 
shall and will, upon the expiration of said 50 years, be deemed and 


taken to :be eemanenily prevented by Federal interference from — 
maintaining transmission lines on the servient lands and thereby re-_ 
lieved under the last paragraph of the section of said contract desig- _ 
nated “thirteenth” from any obligation to furnish and deliver power — 
under the terms of said contract unless and until it shall have ob- 
tained from the United States the right to occupy the servient lands 


for the maintenance of such lines: Provided, Second. That nothing — 


in this application or in the grant hereby douetits or in. said contract . 
and especially the section thereof designated’ “fifteenth,” shall be 


construed to give to the Power Company or the Railway Company o- 


any right whatsoever to occupy or use lands of the United States 
- within the railway right of way for any other than railway purposes 
nor as expressing the acquiescence or consent of the United States or 


. of the Secretary of the Interior in or to any such occupancy or use; — 
- but the Power. Company shall and will make due application to the 


Secretary of the Interior, or other proper officer or agent of the — 

‘United States, for the right to occupy and use such lands for other 

_ than railway purposes, and especially for any purpose other than to | 

supply the Railway Company with power, and the Power Company 

will abide by the decision and action of the sald Secretary or other 

officer upon such application. | 
(3) The Power Company will never, by reason L of or in sontieetign | 


_ with the right of way hereby sought or otherwise, have, exercise, OF 7 


claim any greater or other rights under said contract, with respect to — 
prices to be paid for power by said. Railway Company, than it could 


have rightfully had, exercised, or claimed if the right of way hereby - 


sought had been sought and granted without any. mention or or refer- i 
ence to said contract. © 

(4) The Power Company will pay annually, on or peters February 

1 in each year, by certified check to the order of the Secretary of the 

Interior, a rental charge at the rate of 5 mills ’($0.005) per thousand ~ 

' kilowatt hours for all energy delivered by it .over the lines for which 

right. of way is hereby sought during the preceding calendar year 


of the decade beginning on January 1, 1913, whether said delivery | 


is made to the Railway Company under the oad contract or otherwise 
or to other takers; and during each decade thereafter a rental charge — 
at such ae rate per thousand kilowatt hours so delivered to 
said Railway Company and to said other takers as the Secretary. of 


the Interior may fix before the beginning of each decade for such — 
_ deliveries, respectively; Provided, That the burden of proving that 
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any rate fixed the said Secretary under this waiicaphe is unreason-| 
able shall-be and remain upon the Power Company: Provided fur- 
ther, That if no rate is so fixed for any particular decade, then the 
rental charge to be paid for each year of such decade shall be. cal- 
culated upon all energy delivered during the preceding calendar year 


_._ over the lines for which right of way is hereby sought at the rate _ 


per thousand. kilowatt hours fixed for the preceding decade: Pro- — 
vided further, That any payment duly made by the Power Company 


to the head or other officer of any department of the Federal Govern- 


ment having jurisdiction over National Forests or other reservations 


of the United States. occupied or used by any portion of the lines. | 


for which right of, way 1s hereby sought, such payment having been 
made as or on account of a rental charge for such occupancy and 
use for any calendar year during the said period of 50 years for 
which right. of way is hereby asked, shall be credited. upon the rental 
charge imposed under’ this. sanaeraph: for the same year, but such 


_eredit shall in no case exceed me total of the rental charge so imposed 


for such year. 
(5). The Power Company will install at such places and maintain : 
in. good operating condition in such manner as shall be approved by | 
the said Secretary accurate meters, or other devices. approved by the - 
said Secretary, adequate for the determination of the amount of elec- 
iric energy delivered over the lines for which right of way is hereby _ 
sought, or any part thereof, to the said Railway Company, and to all 
other takers, respectively, and will keep accurate and sufficient record 
of the foregoing determinations to the satisfaction of the Secretary, 
and will make a return during January of each year, under oath, of 
such of the records of measurements for the year ending on December 
31 preceding, made by or in the possession of the. Power conpeny as 
‘may be required by the said Secretary. 
_ (6) The books and records of the Power Company will be. open at 
all times to the inspection and examination of the said Secretary, 
or other officer or agent of the United States duly, authorized to make 
such inspection and examination. 
(7) The lines constructed, maintained, a éperated o on the servient 


4 jane will not. be owned, leased, erusteed, possessed, | or controlled by 


"any device or in any manner so that they form part of or in any way 
effect any combination in the form of an unlawful trust, or form the 
subject. of any unlawful contract or conspiracy to limit the output of 
electric energy, or in unlawful restraint of trade with foreign nations ~ 
or between two or more States, or within any one State in the genera- 
tion, sale, or distribution of electric energy or in the transmission of - 
‘communications by telephone. 7 | 


(8) The Power Company will protect j in a woraanlies manner; “i 


according to the usual standards of safety for construction, operation, 
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end maintenance in such cases, all Government and other telephone, 
telegraph, and power transmission lines at crossings of and at all 
places in proximity to the Power Company’s transmission. lines, and 


will maintain its transmission and. telephone eas in such manner 


as not to menace life or property. 7 
(9) The Power Company will clear and ieen clear all fnals owned. | 
or controlled by the United States along the lines for which right - 
of way is hereby sought to such width. and in such manner as the | 
officer of the cee States ales SUR asien of such lands may © 
direct. | : 
(10) The Power Company will, to the Sabefadton of the ‘ofiea = 
last above described, dispose of all brush, refuse, or unused timber 


‘ on lands owned or eontrolled: by the United States caused by or left — 


from the construction and maintenance of its. lines for which right 
'. of way is hereby sought. 

(11) The Power Company will pay fn full value as fixed by the 
said Secretary for all timber cut, injured, or destroyed on lands owned 
‘or controlled by the United States in the construction, maintenance, . 
and operation of the lines for which right of way is hereby sought. 

(12) The Power Company will sell and deliver power to the 
United States and to the State. of Montana and to any or all munici- 


pal corporations of said State, when requested, at as low a rate as 


‘is given to any other purchaser for a like use at the same time and 
under similar conditions: Provided, That. the Power Company can 
furnish the same without. diminishing the quantity of power sold 
before such request. to any other customer by a binding contract of 
sale: Provided further, That nothing in this clause shall be construed . 
to: require the Power Company to increase permanent works or 
install additional generating machinery or construct any transmission — 

— line or connection beyond the limits of the servient lands. —_ | 
(18) The Power Company will do everything reasonably. re 
its power, both.independently and on request of the Secretary of the 
_ Interior or other duly authorized officer or agent of. the United 
States, to prevent and. suppress fires on. or near the servient lands. 
(14) The Power Company will maintain a system of: accounting © 
of its entire power business in such form as the Secretary of the 

‘Interior may prescribe and will render annually such cee of | 
the power business as the said Secretary may direct. _ ; 

(15) The Power Company will indemnify the Uiited States | 
.against any liability for damages to life or property arising from its | 
oe or use of the servient lands. _ 

(16) The Power Company with respect to service andere at 


. power delivered to other takers than the railway company over its — . 


lines for which right of way is hereby sought and with respect to 
the price ee and to be enereet therefor will comply with. all 
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such just. and reasonable regulations as may be imposed by any duly 
constituted Federal, State, or other governmental authority having 
_ jurisdiction in the premises: Provided, That if, as to any matters 
_ promised by the Power Company in this paragraph, the regulations | 
_ prescribed by the Federal Government, its officers or agents, are in 

conflict with the regulations prescribed by the State or any duly 


authorized agency thereof, compliance with the Federal regulations ro 


- shall be deemed and taken to be a fulfillment of the promises of this © 
paragraph in so far as such conflict extends and no further.- = 
(17) The Power Company will not assign or transfer the: right 
of way hereby sought to any other person or corporation what- — 
 soever, except with approval in writing first obtained from the Secre-. 
tary of the Interior or other proper officer of the United States, and 
upon conditions prescribed in said written approval by him. The 
assignee or transferee under any such approval shall take and use 
the right of way subject.to all the terms, conditions, and promises 
in this application set forth, and subject’ to such additiozial terms, 
conditions, and oe as may be Eee and exacted by such 
written approval, -— : 
(18) In respect to the cealations by any competent: ualia au- 
thority, of the services to be rendered by the Power Company or of 
' the‘ prices to be charged therefor, and in respect to any purchase or 
taking over of the works or business of the Power Company or any ~ 
part thereof by the United. States or by the State of. Montana, or 
by any municipal corporation of said State, no’ value whatsoever 


shall at any time be assigned to or claimed for the right of way _ 


hereby sought, nor shall’ said right of way or the grant hereby ap- 
plied for ever be estimated or considered as property upon which the 
Power Company shall be entitled to earn or receive any. return, i in- 
come, price, or compensation. whatsoever. 

(19) Upon breach ‘by the Power Company of any of the a 
. conditions, or promises in this application set forth the United States 
may have and enforce appropriate remedy therefor by. specific per- 
formance, injunction, action for damages, or otherwise in a suit insti-. 

tuted by the Attorney General for that purpose in any court of com- . 
_ petent jurisdiction. And if any such breach shall be continued or, 


, repeated after 30 days’ notice thereof given in behalf of the United 


States to the Power Company, the right of way hereby-sought, to- 
gether with all rights thereunder and all moneys paid thereon, may 
be forfeited to the United States by a suit brought on request-of the © 
Secretary of the Interior by the Attorney General for that purpose , 


in any court of competent jurisdiction. © 


In. witness whereof said Great Falls Power Co. has paced these | 
presents to - executed, in qupB GR by its prendent and agent and 
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its corporate seal to be hereto affixed by its secretary, bath thereunto 
- any authorized, the day ‘and. acer first. above written.. | : 
Great Farzs. Power Co. 2 
-— By: eae D. Ray, President. 
Attest: | 
? . : | EP: 5 Brsuanp, 7 
ee | : Secretary of #1 the Great Falls Power Co. 
~ (Corporate seal. ‘iE 


In pursuance of the provisions of the act, of Coane approved - 


March 4, 1911, chapter 238 (vol. 36, Stat. L., pp. 1258 and 1254), and 
' in pursuance of general regulations thereunder fixed by the Secretary 
of the Interior, and in consideration of the promises by the said Great 


Falls Power Co. made and set forth in the foregoing application, the — _ 
rights of way over, upon, and across the public lands and reservations 


of the United States under the jurisdiction of the Department of the — 
~ Interior, sought, by and described in the foregoing application, are. 
hereby granted for the period of 50 years from-this 7th day of 
January, 1918, subject, however, to the general regulations under the 
sald act fixed’ by. the Secretary of the Interior and to the terms and 
conditions in said application set forth, such grant, subject to said 
regulations, terms, and conditions, having been found by me to be not 
incompatible with the public interest. This grant does not affect . 
national forests or other reservations not under the eae of the 
Department of the Interior. © | 
In witness whereof I have sibesnibed these presents, in duplicate 
the day and veer last above written. | 
et oii | Wanmar L. Races | 
7 | ‘Weta the Interior anv 
Head of the Department of the Interior... 


— 


; RIGHT OF WAY—ELECTRICAL POWER TRANSMISSION LINES. 


“Gama ‘Farts Power Co. | 


“-Whatend: the Secretary of the ‘Interior did, on fae 1, Seige 


[41 L.D., 460], grant under the act of Congress approved March 4, 
~ 1911, chapter 238 (36 Stat., 1253-4), and the regulations of the Sec- | 


one of the Interior approved January 6, 1913 [41 L. D., 454], . . 


thereunder, to the Great Falls Power Company, a corporation organ- 


ized under the laws of the State of Montana and having its office and - 


principal place of business in Butte, in said State, a right of way for | 
two transmission lines and a telephone line over, across, and upon | 
certain public lands and reservations of the United States under the 
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7 jurisdiction of the Department of the Interior, which eae right of 
way is more particularly described in and subject to the terms and_ 
- conditions in said grant and in the original and amended application | 
therefor set forth; and 
Whereas, the aad corporation has, under date of January 97; 1913, 


applied for written authority under regulation No. 4 of the said = 
_ regulations approved January 6, 1918, to use the said right of way 


for the transmission of power generated at certain additional plants 
other than the connected generating plant described in the said corpora- 


— tion’s. original application for sald grant, which additional generating _ 


_ plants. are described in the said application for written. authority “ 
dated January 27, 1913, and in an amendment thereof ‘and in papers 


= supplemental thereto transmitted to. the. oe of the Interior 


under date of February 25, 1918; and. 


Whereas, I have found that the eet of such written authority, - 


subject to the general regulations under the said act of Congress and — 
_to the terms and conditions hereinafter set forth, is not incompatinte | 
with the public interest; : 
Now therefore, authority i is herpes given to ine said Great. Falls 
Power Company to transmit over said right of way power from the 
developments “ Great Falls Power C” and “ Great Falls Power D” 
and “ Black Eagle Falls,” when completed, in consideration of and 
subject: to the compliance by the said. company with the terms and 
conditions hereinafter expressed and numbered (1), (2), (8), and 
(4); and to’ ‘interchange power. with. the Montana Power Company 
and to transmit over said right of way power generated by the devel- _ 
opments of the Montana Power Company designated “Madison No. 
1” and “Madison No. 2” and “Big Hole” and “ Canyon Ferry’ ” 
and “Hauser Lake” and “Holter” (in course of development) in. 
consideration of and subject to the compliance by the said Great 
Falls Power Company with the terms and conditions hereinafter 
| expieceed and numbered (1), (2), (3), (4), and (5): 
(1) The authority hereby given is limited to the term my the said 
erant made January 7, 1913, and shall cease e and determine fifty years 
from the date last nfowennid, ‘ 
(2) This grant of authority shall be seamed: aa taken. to be an 
amendment of said grant of January 7, 1918, and shall at all times be 


- subject to each and all terms and epnditione of the grant last afore- — 


said, and subject to the general regulations under the said act of 
Congress fixed by the Secretary of the Interior. 

(8) In the use, enjoyment, and exercise of the scien: hereby 
granted the said corporation shall not occupy or use any of the lands — 
of the United States. other than those described in and servient to 

: the said drerant dated J uy a1 1918. | 
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— (4)- No power generated: or transmitted by works or -gtrnebanes for 


which public lands or reservations of the United States are occupied |. 


or used without due legal authorization shall be transmitted over said 
right of way under the authority hereby given. | : 

(5) Interchange of power with the Montana Power ee and 
Ganaission of power generated by the said developments of the — 
- Montana Power Company (a) shall be for the purpose of aiding _ 

temporarily the said Great Falls Power Conipany to fulfill its con-. 
tractual obligations for the delivery of power in time of seasonal 
shortage of water supply, in case of unavoidable accident, and during 
the construction of its power developments hereinbefore mentioned ; 
and (b) shall be accomplished only in conformity with reasonable 
rates for power and other reasonable terms and conditions to be set 
forth in a written agreement entered into in good faith by the said 
Great Falls Power Company and Montana Power Company, a certi- 
~ fied copy of which agreement shall be filed with the Secretary of the 
Interior; and (c) shall at no time increase the total amount of power 
| praneniibied over the whole or any part of said right of way to an 
amount: greater than the aggregate power capacity, constructed and 
installed and in active progress of construction or installation, of the 
developments of the Great Falls Power Company designated'“ Rain- 
bow ” and “ Great Falls Power C” and es Great Falls Power: D” and 

“Black Eagle Falls.” 
In witness whereof, I have subscribed these presents, in 1 duplicate, 
on this 26th roy of HoEMaly; 1918. 
Wiaaee L. Fisner, , 
Secretary of the Interior 
| and iH ead 0 a the ek sali of the L nterior, | 


- RECLAMATION— TRUCKEE. CARSON PROJ EOT—BUILDING 
CHARGE. 


| Posto Nonron, - 


Derarricene OF THE IvTERIOR, 
: ; — Washington, January 17, (1913. | 
on ete 14, 1912, an order was issued under the provisions _ 


of the Reclamation ‘Act of June 17, 1902 (82 Stat., 388), for the relief. 


of the settlers under the Truckee: Carson Project, Nevada, by requir- 
ing only partial payment of the instalment for building charge due 
December 1, 1911, the payment of the balance to be made December 


1, 1913, Such cadens is hereby amended so as to: read as follows: 


_ The portion of the instalment for building the irrigation system, 
due December 1, 1911, on ce water-right. Spent is hereby 
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reduced to fifty cents per acre of irrigable land, and the balance of 
said portion of instalment due December 1, 1911, amounting to $1.70 
per acre for lands entitled to the $22 rate, or $2.50 per acre for lands 
to which the $30 rate is applicable, shall ‘be divided into two equal 
parts and. added. to the ninth and tenth instalments respectively : Pro- 


vided, however, That this notice shall not apply to entries or water- - 


right ‘applications on which two or more instalments of the building 
charge remained due and unpaid on November 30, 1912, or upon 
which any portion of an instalment for operation and mnamitenaned 
remained due and unpaid. on November 80, 1912. 
he, * s, SAMUEL ADAMS, 

First Assistant Secretary of the i nberior. 


— 


RECLAMATION—SHOSHONE PROJ EOT-INSTALMENTS, 


Ono, 


| | DEparrMunr OF THE ‘Tyrexror, 
| | Washington, January 17, 1918. 
Whereas, by the fourth paragraph of section 2 of the public notice 
dated May 8, 1909, for the second unit of the Shoshone project, 
- Wyoming, provision is made for the accumulation of the portions of © 
the instalments of charges | account of operation and maintenance 
under the following terms and conditions: Wee 


Entries and water- right applications: filed in 1910 and subsequent years must, 


in addition to one full instalment of the charges, be. accompanied by an amount 


equal to the portions of the. instalments of prior years for operation and main- 
tenanée, which would have peen payable had the entry, and application been 
made in 1909. | 


- Whereas, similar provision. for ue aconiulseen of the portions of 


the instalments of charges account of operation and. maintenance is. 


contained in section 7 of the public notice issued. May 20, 1911 [41 — 
J. D., 122], for lands within the third unit of said project; ahd. -— 
Whereas, the public notice issued February 9, 1912 [41 L. D., 422], 
for the relief of parties who had filed entries or water-right apaliea: 
tions under the previous public notices, provides that upon the filing 
by such parties of water-right applications subject to the provisions | 
_ of the said public notice of February 9, 1912, as amendatory tc water- 
right. applications theretofore filed, the portions of instalments for 
operation and maintenance shall not accumulate; and _ oe 
_ Whereas, such water-right applications as have been seated 
under the public notices Of May 8, 1909, and May 20, 1911, pursuant 
to section 1 of the public notice. of February 9, 1919, are subject to . 
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a the pecan alabion of the portions of the instalments of charges account 
«Of operation and maintenance; and 


Whereas, it is desired to place all water- right epplicants for lands 7 


on the project on an equitable basis ; 
_. Now, therefore, by virtue of the aaihionty given me by itis: act of 
| ‘Congréss approved June 17, 1902 (32: Stat., 388), commonly called 


_. the Reclamation Act, and by acts supplementary thereto and amenda-  __ 


tory thereof, it is hereby ordered : 
That the fourth paragraph of stetion: 2 of the. sabi notice of May a. 
8, 1909, and section 7 of the public notice of May 20, 1911, are hereby _ 


| revoked, and all water-right applicants who have elected to continue 


_ their applications under the public notices of May 8, 1909, or May 
20, 1911, pursuant to section’ 1 of the public notice of February 9, 
1912, as well-as all. applicants who have made water-right applica- 
tions under the terms of the public notice of February 9, 1912, as 
amendatory to water- right applications theretofore filed, who have 
made payment of accumulated portions of instalments Of charges 
account of operation and maintenance shal] be allowed due credit for | 
“any such payments made upon the, portions of subsequent instalments | 
of the charges account of Operas and maintenance. | 
Pee : Samurn Apams, 
| Fir st Assistant Secretary of the Interior. 


. ——— 


“CERTIFIED COPIES | OF RECORDS—ACT OF AUGUST 24, 1912. 


Duranraent OF THE INTERIOR, | 
Washington, lames 23, 1913. 


Instructions. 


To THE Because. AND Ouneeas OF THE a Tavrenror DeparTMenr:. .* 
~ The above-entitled act, authorizing the furnishing of copies of | 
official books, records, papers, documents, maps, plats, or diagrams 
within the custody and charge of the Secretary of the Interior, the | 


head of any bureau, office, or institution, or any officer of the Depart- _ 


ment, provides that authenticated.copies of any rules, regulations, or 
"instructions printed by the United: States for gratuitous distribution 
shall be furnished: without any, ‘charge save twenty-five cents for _ 
each certificate of verification. For written copies a charge of fifteen 


cents for each hundred words therein, in addition to the. sum of . - 
twenty-five cents for each certificate of verification and seal is au- _ 


_ thorized. In preparing certified copies of printed: circulars, forms, 
or other. papers where the printed forms and~ papers are in stock or © 
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on file in the Department, bureau, or office, and where the prepara- 
tion of the certified copy necessitates the filling in of but few words 
in longhand or in typewriting, you will make no charge for the 
printed words contained in the form or paper, but will charge at the 
rate of fifteen cents for each hundred words filled in in such form - 
or paper in addition to the sum of twenty-five cents for each cer- 
-_tificate of verification and seal. Where, however, as in the case of 
final-proof forms pertaining to public lands, a major or considerable 
portion of the form is required to be filled in in typewriting or long- 
hand, the printed portions of the form or paper being largely in the 
nature of. questions and the typewriting or longhand portions thereof 
answers or proofs made responsive thereto, you will exact a charge 
of fifteen cents per hundred words for all words in the copy fur- 
nished, including both the Ces and. peyton or nee 
written words. | 
a respectiully, . a ie , Scae: a 
py First Assistant Secretary. 





[puprsc—No. 317. 1 


An Act To make uniform eigeees for furnishing copies of records of ig: Department of | 
the Interior and of its several bureaus,. 


Be it enacted by the Senate and House of Representattves of the United States 
of America in Congress assembled, That the Secretary of the Interior, the head 
of any bureau, office, or institution, or any officer of that department, may, when 
not prejudicial to the interests of the Government, furnish authenticated or un- 
authenticated copies of any official books, records, papers, documents, maps, 
plats, or diagrams within his custody, and charge therefor the following fees: 
For all written. copies, at the rate of ‘fifteen cents for each hundred words 
therein; for each photolithographic copy, twenty-five cents where such copies 


“e are authorized by law; for photographic copies, fifteen cents for each sheet ; 


aud for tracings or blue prints the cost of the production thereof to be deter- 
Inined by the officer furnishing such copies, and in addition to these fees the | 
sum of twenty-five cents shall be charged for. each certificate of verification and 
the seal attached to authenticated copies: Provided, That there shall be no 
charge for the making or verification of copies required for official use by 
the officers of any branch of the Government: Provided further, . ‘That only 
a charge of twenty-five cents shall be made for furnishing authenticated copies 
. of any rules, regulations, or instructions printed by ‘the Government for 
gratuitous distribution. | 
| Sec. 2, That nothing in this act shall be construed to limit or restrict in any 
manner the authority of the Secretary of the Interior ‘to prescribe such rules 
and regulations as he may deem proper governing the inspection of the records 
of said department and its various bureaus ‘by the general public, and any per- 
_gon having any particular interest in any of such records may be permitted to 
take copies of such records under such tules and regulations as may be pre- 
scribed by the Secretary of the Interior.. . 
Sno. 8. That all authenticated copies furnished andes this act shall: be ad- 
mitted in | evidence equally with the originals thereof, es 


DECISIONS: RELATING TO THE PUBLIC LANDS, = 477. 


~. 


‘See. 4, That alt officers who furnish authenticated copies under this act. shall 
attest their authentication by the use of an official seal, which is hereby author- — 

ized for that purpose. 

‘SEc. 5. That the act of ee approved. April nineteenth, nineteeti hundred. 
and four, chapter thirteen hundred and ninety-six, be, and the same is hereby, 
repealed; but nothing in this act shall be so construed as to repeal the provisions — 

of sections four hundred and ninety to four hundred and -ninety-three, inclusive, 


and forty-nine hundred and thirty-four of the Revised Statutes, fixing the rates . | 


- for patent fees; or the: act approved March third, eighteen hundred and ninety-. 
one, chapter five hundred and forty-one, fixing a rate for certifying printed - 
copies of specifications and drawings of patents: or of section fourteen of the 
- act of February twentieth, nineteen hundred and five, chapter five hundred and ~ | 
ninety-two, to authorize the registration ‘of trade-marks used in commerce with 
foreign nations or among. the several States or with Indian tribes, and to pr ‘otect. 
the same; nor shall anything in this act be construed to repeal any of the pro- ' 
visions of section eight of the act approved “April tweuty-sixth, nineteen hun- 
dred and six, chapter eighteen hundred and seventy-six, authorizing the officer 
having charge of the custody of any records pertaining to the enrollment of 
‘members of the Five Civilized. Tribes. of: Indians to furnish certified copies of 
such records and charge for. that service such fees as the ‘Secretary of the 
Interior may prescribe ; nor shall anything herein contained prevent the Sec- 
retary of the Interior, under his general power of supervision over Indian 
affairs, from prescribing such charges or fees for furnishing certified copies of. 
the records of any Indian’ agency or Indian school as he may deem: proper ; and 
_ the said Secretary is hereby authorized to charge a fee of twenty-five cents for 
each certified copy issued by. him as to the’ official character of any officer of . 
his depar tment. 
Sec. 6. That all sums received. ‘under the provisions of this act shall be de- 
posited in the Treasury to the credit. of miscellaneous receipts. nea 
Approved, August 24, 1912. | 


LEWIS P. HUNT, 
‘Decided J anuary 29, 1913, 


Pepeere LANDS—Sotprers AppiT1onat—SECTION 10; Act May 14, 1898. 

_ An occupant of public lands. in the District. of Alaska entitled under section 10 

. of the act of May 14, 1898, to purchase not exceeding eighty acres thereof 
at the rate of $2.50 per acre, may, upon furnishing the specific proof 
demanded by that: section, acquire title through soldiers’ additional entry 
instead of by making cash PAYOR E: 


peta: First Assistant Seeretary: 


Lewis P. Hunt has filed a motion for cchearins of Neccenacnual 
, decision, dated April 1, 1911, which affirmed the action of the Com-— 
‘missioner of the General fang Oifice in holding for cancellation his 


soldiers’ additional entry, based upon the. certified soldiers’ additional _ - : | 
right of Thomas McCormack, for 79.089 acres of land situate d on 2 


Kosciusko Island, Juneau, Macha land district. © 
i is shown. by the record that the survey of this tract. described 
s “the survey of the soldiers’ additional homestead claim, known as 
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: survey No. O15, claimed by the Alaska Fish and Lumber Ceinnsia | 
- was,made in December, 1901. The land was withdrawn’ for the 

_ Alexander Archipelago Forest Reserve by proclamation, August 20, _ 
1902 (382 Stat., 2025), which provided that the withdrawal “ shall 
not be so construed as to deprive any person of any valid right . . 

acquired under any act of Congress relating to the Territory of 
~ Alaska.” The plat of survey was received in the office of the surveyor 
~. general for Alaska, on December 1, 1902, was approved by him on © 

May 8, 1905, and was filed in the local land office on May 10, 1905. 
_ .The name of the forest reserve was changed to Alexander Archi- — 
pelago National Forest by proclamation of July 20, 1907 (85 Stat., 
2148), and to Tongass National Forest by the proclamation of F eb- | 
ruary 16, 1909 (35 Stat., 2226). In both of said proclamations the 
proviso to said peoclnatis of August 2.0, 1902, was repeated. 

It further. appears that bankruptcy: pr eeeedinge were instituted 
against said Alaska Fish and Lumber Company in the District Court 
of the United States for Minnesota and that the trustee in bank- 
ruptcy sold, under order of court, all the property of the company,: 
including theae lands, to I. N. Griffith mo in a i ia the same 
to the claimant, Hunt. | 

It, is shown by the surveyor’ s notes chat all the timber on this tract 
had been cut at the date of the survey; that the Alaska Fish and 
Lumber Company had, at that time, spent $20,000 in improvements 
thereon and, it is alleged by. Hunt, that the company thereafter 
placed other improvements on the land to the value of $100,000; that 
he had been in the management of the industries there since 1905 
and has placed thereon further improvements, making the aggregate 
value of the property $150,000, relying upon his supposed valid claim. 
The soldiers’ additional application 3 in this case was filed by Hunt 


, on September 19, 1908, and final certificate thereon was issued on | 


July 29, 1910, after report from the Chief of Field Division ee 


there was no protest pending against. the entry. - 
Section 10 of oe act of oe 14,. 1898 ae Stat, 499); Pay as 


7 | follows: 


That any citizen of the United States Pecnis. one years of age, or any associa~ 


tion of such citizens, or any. corporation incorporated under the laws of the 


- United States or of any State or Territory now authorized by law to hold lands . 
in the Territories, hereafter in the possession. of and occupying public lands in. 
‘the District. of Alaska in good faith for purposes of trade, manufacture, or other 
| productive industry, may each purchase one claim only not exceeding eighty 
~ acres of such land for any one person, association, or corporation at two dollars 
and fifty cents per acre, upon submission of proof that said area embraces im- 


provements of the claimant and is needed in the prosecution of such ne 7 


‘manufacture, or other productive industry. 


If the land under consideration was occupied by the entryman or. 
his predecessors In interest for purposes of trade, manufacture, or 
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: shee productive industry at the date of the withdrawal of Riaiek 20, % 
1902, as is suggested by the record, and there has been no unnecessary: 


ge delay i in the assertion of the slain before the land department, the 


withdrawal for forestry purposes has not attached, because of the 
' proviso hereinbefore quoted in the. several’ proclamations creating 
the national forest; and, if the withdrawal has not attached, the 
Department is of opinion that Hunt may, at his option, acquire title, 
through a soldiers’ additional entry rather than by the payment of 
$2.50 per acre, as provided in said act of May 14, 1898, supra. How- 


— ever, the specific proof demanded by that law must, be offered. See | . 


— eircular of J anuary 13, 1904 (32 L. D., 424, 440). , 
-. The motion is, accordingly, granted and the. record remanded. to 
the. General Land Office for consideration and action in accordance 
herewith. -The Department of Agriculture will be advised of all _ 
proceedings had before the Commissioner or the local. officers and 
. allowed to file such showing that it may see proper in the premises. _ 


THE THREE-YEAR HOMESTEAD LAW. 
| Insrrvetions. - 


| Dacron OF THE iieiion: | 

| , Washington, February 13, 1918. 
The Giese or THE GenrraL Lanp OFFtce. | 
Sze: The following instructions under the “ three-year iomanena 
law” of June 6, 1912 (37 Stat., 123), will supersede those contained 7 
. in Circular No. 149, dated ai 18, 1912 — L. D. aD) | 


RESIDENCE. ve 


4) By the act of June 6, 1919. (st Stat., 193), dig saei0d of resi- 


dence necessary to be shown. in order. to entitle a person to patent — : 


under the homestead laws is reduced from five to three years, and the _ 
"period within which a homestead entry may be completed is reduced — 
from seven to five years. The three-year period of residence, how- 
ever, is fixed not from the date of the entry but “from the time of. 
establishing actual permanent residence upon the land.” It follows, — 
as a consequence, that credit can not. be given. for constructive resi- 
_ dence for the period that may elapse between the date of the entry — 
- and.that of establishing actual permanent residence upon the land. 
(2) Honorably discharged: ‘soldiers and sailors of the War of the | 
Rebellion and also of the Spanish War and the suppression of the 


insurrection in the. Philippines, entitled to claim credit under their 


homestead entries for the period of their military service, may do so 


after they have “ resided upon,-improved, and cultivated the land z 7 
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for a period: of at least one year ” after they shall have commenced 
_ their improvements. This is the requirement of section 2305 of the | 
Revised Statutes, which is in nowise affected by the act of June 6, . 
1912. . Respecting the cultivation to be required under said section 


it has been heretofore administered as requiring such showing as _ 


ordinarily applies in other cases preliminary to final proof, and as. 

_ the new law exacts showing of cultivation of at least. one-eighth of 
‘the area before final proof a showing should be exacted of a ae 
amount tor at least: ¢ one year before aan proof. e i 


CULITIV ATION. 


(3) Prior: - the passage of this act no ete: amount a cultiva- 
- tion had been required respecting a homestead entry made under the 
general law; that is, an entry for 160 acres. With respect to every 
such entry pecan 2291 of the Revised Statutes had required proof 
of “ cultivating the same for the term of five years immediately suc- 


. ceeding the time of filing affidavit.”. The words “the same” could 


refer only to the entry, and literally construed would require the 
cultivation of the entire tract entered for the term of five years. 
But a more liberal interpretation has properly obtained in the land 
department, and proof has been accepted upon a. showing that the — 
tract has been used in a husband-like manner, even though a smaller: 
part of the entire entry had been actually cultivated than was in 
fact susceptible of cultivation. Furthermore, the long period of 
residence required (five years) has, in many instances, led to the 
acceptance of even a much smaller area of cultivation than husband-_ 


| ~ like methods and the character of the.land would have reasonably 


_ justified. Under exceptional circumstances grazing land has been » 
accepted as the equivalent of cultivation, where the lands were valu- 
able only for grazing purposes. This can not be justified under any ~ 
known definition of “cultivation,” although some special legislation 
with reference to lands. formerly within Indian reservations seenis 
to require such a construction with respect to these particular lands. 
_ Under this special legislation lands formerly within certain Indian 
reservations have been first. specifically: classified as grazing lands, 
and then specifically opened to entry under the homestead law.’ It 
would be impossible to administer these special laws unless grazing 
is accepted as a compliance therewith, where it can be shown that — 

the lands are in fact. not capable of cultivation. The classification, 
however, was general, and where the general area was grazing in 
_- character it was so classified, even where it: embraced local areas sus- 
ceptible of cultivation. Where such lands are in fact physically 
and climatically susceptible of tillage, the: cultivation. provisions of. 
- the new homestead law must be applied.. By that law it is required 
that the claimant “cultivate not less than one-sixteenth of the area 
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7 of his entry, beginning with: the second year of the entry, and not 
less than one-eighth beginning with the third year of the entry, and — 
until final proof, except that in the case of entries under section 6 of 

the enlarged-homestead laws, double the area of cultivation herein 

_ provided shall be required, but the Secretary may, upon a satisfac- | 
tory showing, under rules and peewauons prescribed by him, reduce Os 

the required area of cultivation.” e 

(4) The enlarged homestead acts here referred to (35 Stat., 639), | 

- (36 Stat., 531), authorize entries of 320 acres of lands designated for — 

this purpose by the Secretary of the Interior, and require proof 


as that at least one-eighth of the area embraced in the entry was con- 
. tinuously cultivated to agricultural crops, other than native grasses, — 


beginning with the second year of the entry, and that at least one- 
fourth of the area embraced in the entry was so continuously eulti- 
vated beginning with the third year of the entry.” The residence 
_ provisions of ‘the homestead law (and now of the new act) were- 
applicable to these entries, with an exception relating: to certain 


’. lands in the States of Utah and Idaho, with respect to which the 


requirement of residence is omitted, and in lieu thereof the entry- 
man is required to cultivate twice the area required under the gen-. 
eral provisions of the act. The enlarged homestead acts were in-- 
tended to apply generally to lands suitable for cultivation only under 

_dry-farming methods, and under these methods it is customary to — 
summer fallow a portion of the land one year, planting it the fol- 
lowing year. Under the new law such summer fallowing can not 

be accepted as the equivalent of cultivation, and this was equally - 


true of the old laws, which required the anc to be “cultivated to . © 


agricultural crops other than native grasses.” The new law, how-. 
ever, does reduce the required area of cultivation to not less than © 
Saecieenih during the second year of the entry, and not less than 
one-eighth during the third year of the entry, and until final proof, 
except that in the case of entries under section 6 of the enlarged. 


homestead laws, where residence is not required, one-eighth of the 


area of the entry must be cultivated during the second year, and’ 
one-quarter beginning with the third year of the entry, and until 
final proof. In other words, the effect of the new law, with respect 
to the enlarged homestead acts, except in instances where residence 
is not required, is generally to reduce by one-half the amount of — 
cultivation to agricultural crops other than. native Bracers, which 
had. previously been required. — : 


CHARACTER OF CULTIVATION. 


(5) a6 reducing the period of residence eae in . perfecting 


.title to a tract of land entered under the homestead law from five . 


to three years Congress has required that it be shown that | an actual Bo 
7 55736°—vor, 411281 
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malevetion: has been. aosomphened of at least certain specified por- 
tions of the land entered. ‘This amount has been fixed at one-six- 

. teenth, beginning with the second year of the entry, and one-eighth . 
‘the following year, and until proof is offered. In view of the lib- | 
eral reduction in the period of residence making it possible to secure 


~ title in three years, which would require a showing of but two years’ * 


cultivation of one- -sixteenth of the area entered, and an additional 
one-sixteenth for but one year, a mere breaking ‘ot the soil will not . 
meet the terms of the statute, but such breaking or stirring of the 
soil must also be accompanied by planting or He sowing of seed and 
tillage for a crop other than native grasses. | 
(6) It should be noted that under the new law the period within 
which: the cultivation should be made j is reckoned ee the wae of 
the a 7 : : 


REDUCTION OF CULTIVATION. - 7 


(7 7 The Séorstay of the Interior is authorized, upon a satisfac- 
tory. showing therefor, to reduce the required area of cultivation. 
In the administration of this provision it is not believed that the 

physical. or financial disabilities or misfortunes of the entryman. 

“should be the’grounds of reduction, but the sole question should be 
as to whether, ‘under the peculiar conditions governing the tract 
entered, the exaction of cultivation of this particular tract by any . 
entryman to the amount required is reasonable. The actual special 
physical and climatic conditions of the land entered in: each case 
_ must therefore determine whether the required amount of cultivation 
should be reduced. It is desirable that the entryman should, wher- | 
~ ever practicable, know in advance what, if any, reduction can prop- 


| erly be made; and therefore, as a peneral regulation: governing 


applications for reduction in area of cultivation, it is directed that 
all entrymen who desire a reduction shall file applications therefor — 
during the first year of the entry and upon forms to be prepared _ 


~ and furnished by the Commissioner of the General Land Office and. | 


distributed through the land offices. Where a satisfactory showing 
is filed in support of an application for reduction, you will submit: 
the same with your recommendation in the premises; otherwise the 
application will be by you rejected subject to the usual right. of | 
appeal. The final granting of any reduction in area of cultivation — 
rests with the Secretary of the. Interior, wae may in apErORE 7 


cases defer action until final proof. 
EXCEPTIONS. 


(8) The vequirements as to cultivation as not apply to entries. 


made for lands within a reclamation project under the act of June — - 


17, 1902 (82 Stat., 388), nor to entries made in State of Nebraska _ 
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andes the act of April 28, 1904 (38 Stat., 547), pears known as 


the Kinkaid Act. In mien instances the existing requirements as to _ / 
#2: cultivation made. by the acts named ‘continue in force. : 


| ‘ENTRIES NOT REQUIRING RESIDENCE. 


(9) In all entries made ander section 6 of the enlarged homestead . 


acts (35 Stat., 639, and 36 Stat., 581), under which residence is not - 


“required, the sneryman must cultivate: at least one-eighth of the 
_ land in the second year after date of the entry and one-fourth of it 


as during each year. thereafter until he makes proof, and the existing 
period of cultivation required under said acts is not. reduced pas the 


act of June 6, 1912, 
‘PERMISSIBLE ABSENCES FROM THE HOMESTEAD. 


(10) The law aly requires that the homestead entryman shall 
establish an actual residence upon the land entered within six months | 
after the date of entry. ‘Where, owing to climatic reasons, sickness, 
or. other unavoidable cause, residence can not be commenced within 
this period, the Commissioner of the General Land Office may, 
- within his discretion, allow the settler such additional period, not 
- exceeding in the aggregate 12 months, within which to establish his _ 
residence. It is not meant thereby that because, for the reasons — 
stated, residence may not be commenced within the six- -months’ pe- 
riod, that: the settler is authorized to delay the commencement of resi- 
| dence beyond the required period and after the cause no longer exists. 
It is not thought necessary to require an application in advance in » 
3 order to entitle the settled to this additional privilege, but the full 
- circumstances will be open to investigation and consideration upon 
contest. _ | 

(11) After the scablienment of residence he entryman is ; per- kee 
mitted to be absent from the land for one continuous period of not. 
more than five months in each: year. following, provided that upon | 
absenting himself for such period he has filed i in, the local land office - : 
notice of the beginning of such. intended absence. He must also. 

file notice with the local land office upon his ee to the land fol- 
| ne such period of absence. 


(12) In according such extended periods of absence the Congress oust 


; i dealt liberally with the homestead entryman, and bona fide con- » 
tinuous residence during the roe PORMONS: of the three- year | 
period must be clearly shown. | : 
(18) A second period of absence immediately following the first 
period, even though the two periods occur in different years, reckoned 
‘from the date of the establishment of actual residence, will not. be 
recognized, as it was never contemplated that an absence was per- 


“484 . DECISIONS. RELATING TO THE PUBLIC LANDS. 


| niieaibla’ in excess of six months 1 in view of the serine prov isions for 
contest provided for in section 2997 of the Revised Statutes. There 
should ‘be at least some substantial period of actual continuous resi- 
dence upon the land separating the periods of absence accorded under 
the statute. Only those protracted absences with respect to which 
notice has been given as required by the statute will be respected 
_ either in case of contest or on final proof. This law does not repeal 
or modify the acts of March 2, 1889 (25 Stat., 854), June 25, 1910 
(36 Stat., Huo and April 30, 1912 2 (8, Stat., 105). | | 


COMMUTATION. 


(14) The privilege of commutation after 14 onthe actual resi- 
dence, as heretofore required by law, is unaffected by this legislation, 
excepting that the person commuting must be at the time a citizen cf 
the United States. It has heretofore been the practice to permit the 
making of commutation proof upon a homestead entry by one who 
had merely declared his intention to become a citizen of the United 
States and prior to his actual naturalization. This practice, how- 
ever, is abrogated, and in instances where commutation proof is made 
after the passage of this act it should be exacted and shown that 
. the claimant, if foreign born, has become fully naturalized. Com- 
mutation proof can not, however, be made on entries under the en- 
larged homestead laws, the reclamation act, or on entries made under — 
any other homestead law which prohibits commutation. As a rule 
of administration it will be required that upon submission of commu- 
tation proof in support of an entry made subject to the act of June 6, 
1912, the cultivation of not less than one-sixteenth of the area em- 
braced in the entry must be shown, that being the least amount of 
cultivation contemplated by Congress in connection with entries made 
under said act, unless the area capable of cultivation has been shown- 
to be less than that.amount-and for that reason the specific require- 

ment made by the statute has been reduced. Hes 3 


DEATH OF THE HOMESTEAD ENTRYMAN. 


(13) Where the person making homestead entry dies before the 


offer of final proof, those succeeding to the entry in the order pre- | 


‘scribed under the homestead law, in order to complete such entry 


must show that the entryman had complied with the law in all 


respects to the date of his death, and that they have since complied 
with the law in all respects as would have been required of the entry- _ 
-man had he lived, excepting that they are relieved from any require- 
ment of residence upon the land. It follows, as a consequence, that’. 


f 
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a where: the. entryman had not complied with the law in all respects | 


a 


a 


prior to his death the entry will be forfeited, and upon proof thereof 
such entry will be canceled. This will apply to oe entries made 


under the new law. 


. EFFECT OF NEW LAW oN ENTRIES MADE PRIOR. THERETO. 


(16) Aa entryman, Glo entry was made prior on June 6, 1912, a 
may avail himself of the provisions of section 2291, as amended: 


however, if he desires to submit proof in accordance with the law _ 


under which his entry was made, he may do so, and need not have > 7 
filed the election provided for in the last.proviso to the amended — 


section, the necessity for such election having been. abrogated: by a 


‘provision in the act making appropriations for sundry civil expenses 
of the Government approved August 24, 1912 (37 Stat., 455), but he 
must, in his published notice, state the law under which his proof is 
‘to be offered. Final proof under the new law must be made within 
five years from date of entry. 


RULE PRESCRIBED ‘RESPECTING | CULTIVATION TO BE SHOWN ON ENTRIES 


MADE. PRIOR a BUT ADJ UDICATED UNDER, NEW LAW. 


(17) It may be that sigh prior ee can not show er ie had 
cultivated one-sixteenth of the area embraced in his entry beginning 
with the second year of the entry and one- eighth beginning with | 
the third year of the entry and until final proof, although he may 


“have had during the year preceding his offer of proof one-eighth or 


more of the area embraced in his entry under actual cultivation, and. 


may have cultivated one-sixteenth during the previous year, thus 
- accomplishing the amount of cultivation required as a general rule 


under the new law, but not m the order and os the particular years | 


required by that law. 


(18) By the section I am authorized, under rules and regulations — . 
_ to be prescribed by me, to reduce the ed: area of cultivation. 
Acting thereunder, I have prescribed the following rule to govern 


— action on proof submitted: under the new law where the homestead a 
_ entry was made prior to June 6, 1912: 


Respecting cultivation necessary to be shown upon aigh an es 


all cases where, upon considering the whole record, the good faith of 
- the entryman appears, the proof will be acceptable if it shows culti- — 


vation of at least one-sixteenth for one year and of at least one-eighth _ 
for the next year and each succeeding year until final proof, without — 


regard to the particular year of the homestead pode in which the 


- 7 cultivation oF the. one-sixteenth was performed. © 


- 
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oe _ FOR PROOF - ON ‘ENTRIES MADE BEFORE BUT ADJUDICATED UNDER 
NEW LAW. | a 


( 19) The new law also requires that the proof shall be made 
within five years from date of entry and if the entry is to be admin- | 
istered under that law the department is not authorized to extend 
the period within which proof may be made, but when submitted | 
after that time, in. the absence of adverse claims, the entry may be 
submitted to the board of equitable adjudication for confirmation. 

_ (20) Respecting entries heretofore or hereafter made requiring 
payment for the land entered in annual installments extending beyond | 
the period of residence required under the new law, the homesteader 
may make his proof as in other cases, but final certificate will not be 
issued until the entire purchase price has been. paid. | 


Very a el . , 
Wim L, Fisuer, Secretary. 


: ‘[Pusiic—No.,: 179; 87 Srar., 123.] . 


_An Act To amend section twenty- two hundred and ninety-one and section twenty-two 
hundred and minety- -seven of the evi Statutes of the United States pe to 
homesteads, a ; . 

Be tt enacted by the Senate and House. of Representatives of the United States 
of America in Congress assembled, That section twenty-two hundred and’ ninety-- 
one and section twenty-two hundred and ninety-seven of the eeeuact Statutes 
of the United States be amended to read as follows: 

“Sno, 2291. No certificate, however, shall be given or patent issued therefor 
until the expiration of three years from the date of such entry; and if at the 
expiration of such time, or at. any time within two years thereafter, the persou 
Inaking such entry, or if he be dead his widow, or in case of her death his heirs 
or devisee, or in case of a widow making such entry her heirs or devisee, in . 
case of her death, proves by himself and by two credible witnesses that he, she, i 
or they have a habitable house upon. the land and have actually resided upon 
and cultivated the same for the term of three years succeeding the time of filing 
the affidavit, and makes affidavit that no part of such land has been alienated, 
except as provided in section twenty- -two hundred and eighty-eight, and that he; 
she, or they will bear true allegiance to the Government. of. the United States, 
then in such case he, she, or they, if at that time, citizens of the United States, . 
shall be entitled to a patent, as in other cases provided by law: Provided, That 
upon filing in ihe local land office notice of the beginning of such absence, the | 
_ entryman shall be entitled to a continuous leave of absence from the land for 
a period not exceeding five months in each year after establishing residence, and 

upon the termination of such absence the entryman shall file a notice of such 

termination in the local land office, but in case of commutation the fourteen’ . 

months’ actual residence as now required by law-must be shown, and the person 

commuting must be at the time a citizen of the United States: Provided, That 


- when the person making entry dies before the offer of final proof those suc-. 


ceeding to the entry must show that the entryman. had complied with the law — 
in all respects to the date of his death and that they have since complied with - 

the law in all respects, as would have been required of the entryman had he 
lived, excepting that they are relieved from any requirement of residence. upon 
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the land: Provided further, That the entryman shall, in. order to comply with 
the requirements of cultivation herein provided for, cultivate not less than 
one-sixteenth of the area of. his entry, beginning with the second year. of the ~ 
entry, and. not less than. one- -eighth, beginning with the third-year of the entry, 
and until final proof, except that in the case of entries under. section six of the | 
enlarged-homestead law double the area of ‘cultivation herein provided shall be~ 
| required, ‘put the Secretary of the Interior may, upon a satisfactory ‘showing 


under rules and regulations prescribed by him, reduce the required area of 


‘cultivation: Provided, That the above provision as to cultivation. shall not apply 
to entries under the act of April twenty- eighth, nineteen hundred and four, com- 


poe ae monly known as ‘the Kinkaid Act, or entries under the act of June sey enteentk, 


nineteen hundred and two, commonly Inown.as the reclamation act, and that 
the provisions of this section relative to the homestead period shall apply to all . 
| unperfected entries aS well as entries hereafter made upon which residence is 
required : Provided, That the Secretary of the Interior shall, within sixty days 
after the passage of this act, Send a copy. of the same to each homestead entry- 
| man. of record who may be affected. thereby, by ordinary mail to his last known 
‘address, and any such entryman may, by, giving notice within one hundred 
- and twenty days after the passage of this act, by registered letter to the register 
and receiver of the local land office, elect: to make proof upon. his entry under 


- the law under which the: ‘same was made without regard to the provisions of 


this act.” 

“ Smo, 2297. If, at any time after the filing of the affidavit as required in sec- 
tion twenty-two hundred and ninety ‘and before the expiration of the three 
years mentioned in section twenty-two hundred. and ninety-one, it is proved. 
after due. notice to the settler, to the satisfaction of the register. of the land 
. Office that the person having filed Such affidavit has failed. to. establish residence 
within six months after the date of entry, or abandoned the land for more than 
six months at any time, then and in that event the land so entered shall revert 
to the Government: Provided, That the three years’ period. of residence herein 
fixed’ shall date from the time. of establishing actual permanent residence upon 
the land: And provided further, That where there may be climatic reasons, . 
sickness, or other unavoidable cause, the Commissioner of the General Land | 


Office may, in his discretion, allow the settler twelve months from the date of | fe 


filing in which to commence his residence on said land. under such rules and 
regulations as he may prescribe.” a, ; 7 
: Approved, June 6, 1912. 


: ‘sania P. SPAETH ET AL.* 
Decided Noveniber 28, 1912. 


SOLDIERS’. Re eer | 


The rule of approximation announced in. George. Hi. Lemmon, 36 L. D., 417, - 


as applicable. to locations of soldiers’ additional rights, is recalled. and . 

“vacated, and hereafter no approximation will be allowed in the location, 

| by an assignee, of two or more such rights on one body of land. - | 
Apams, First Assistant Secretary: | 

HH? Grace, as intervener, has, through his attorney, appealed 


from decision of the Commissioner of the General Land Office of May 





1 See pages 489 and 490, 
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10, 1911, involving the application of Ernest P. Spaeth to enter, ~ 
under sections 2306 and 2307, Revised Statutes, the SE. 4 NW. 4, Sec. 
6, T, 49 N., R. 71 W., Sundance: Wyoming, land istrict. based upon 
: assignment of the alleged additional right of Franklin O. Knapp, — 
by his administratrix, Emily Heller, for 15.50 acres, and assignment 


- of the alleged additional right of William J. Pee eOn oe 06 acres), 


by his widow, Elizabeth Hampton. 

The Gammiesionce recognized the said assignments as Sali. but, : 
inasmuch as the aggregate area of the rights presented amounts fo 
only 21.56 acres, he held that additional right or rights must be ten- — 
dered in order to bring the case within the rule of approximation as 
announced in the case of George E. Lemmon (36 I. D., ALT; 87 
L. D., 28). . 

The applicant has a. oie In ‘the eee ‘of the 
Commissioner, as he has not appealed therefrom. The intervener, | 
Grace, has appealed - only from that portion of the Commissioner’s 
decision recognizing the assignment of the alleged additional right 
of William J. Hampton, by his widow. The ground cf his objec- 
tion is that the entire additional right: of Hampton passed to Charles 
D. Gilmore: by virtue of power of attorney executed by Hampton 
and his wife on June 5, 1875, granting to said Gilmore the right to 
locate the said soldiers’ additional right on certain land described in | 
said paper at the local land office at Shasta, California, and the release 
to him of all claim of the soldier to the proceeds of the sale. It is 
represented that N. P. Chipman succeeded to the rights of Gilmore 
in this and a number of like cases, and that Chipman has, through 
mesne conveyance, transferred the additional right of Hampton, to 
ihe extent of 6.06 acres, to Grace the intervener. The records, show - 


-. that William J. Hampton made homestead. entry at. Clarksville, 


Arkansas, December 16, .1869, for 73. 94. acres, which was patented 


June 1, 1875. It also appears that entry was made in his name Sep- 


| tember 18, 1875, as additional to the aforesaid Arkansas entry, at. 
Shasta, California, for 80 acres, as described in the aforesaid power 
of attorney. Said power of aomey executed. by Hampton and his 
wife is in all essential respects like that involved in the case of H: B. 
Phillips (40-L. D., 448), and in the case of Edward H. Rife, assignee 
of Wilham Temple et al., decided October 12, 1912. ‘As held in said — 
| decisions, the special assignment of the right effected. by the power of 
attorney to locate and to sell was restricted to the land described in 
- said power, and it cannot be held that any excess of the additional — 


-. right over the area of that located under said power of attorney was 


transferred by the soldier by virtue of that instrument. | 
The assignment of the alleged additional right of Hampton, relied 
upon Sader application of Spaeth, was executed by. his widow, 
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. lizabeth: Hampton, September 13, 1906, and subsequently trans. 


- ferred by mesne conveyance to the applicant. 2 
In view of the above, it must be held that the nies assignment _ 


_ of the alleged additional right of Hampton held by Grace is not evi- 
_denced by the instrument exhibited, which, of itself, furnishes no 


objection to the. recognition of the claim presented by Spaeth. 


Therefore Spaeth’s right will be respected unless Grace, within a. 

_ limited time to be fixed by the Commissioner, makes showing of the 

institution of appropriate proceedings in furtherance of the estab- 

_ ‘lishment of his claimed right under assignment from the soldier. | 
Hereafter no approximation will be allowed in the matter of ae : 


| location. of soldiers’ additional rights; first, because the law forbids os 


_ it, in this, that it grants the right to enter further lands in amount. 
that, with that originally entered, “ shall not exceed-one hundred and 
. sixty acres,” and, second, that as consolidation of such rights is 
respected, the reason for the rule of approximation, viz., necessity, 
is gone, because further rights can be secured and substituted in 
‘amount to equal that desired. The rule announced in the case of 
‘George E. Lemmon, supra, is hereby recalled and vacated. 

Therefore, Spaeth will be required. to furnish additional right or 
rights sufficient, with the valid rights already tendered, to are the 
area of the land applied for. ~ 

The decision 2 ies from 1 is modified accordingly. & 


es 


_ ERNEST P. SPAETH ET AL. (ON REHEARING). 
| Decided Mar ch.-8, 1913. 


: Lavi, Aeseieid S eoretary : 


- The intervener, H. H. Grace, has filed a ‘motion fai ones of 
departmental decision, dated November 23, 1912 [41 L. D., 487], in 
the above entitled case, in which he was allowed a limited time, to 
__ be fixed by the Commissioner of the General. Land Office, to. show that 

-he had instituted appropriate proceedings to establish his: claimed 
right under assignment. from William J. Hampton. In support, of 


~ the motion he has filed an affidavit from N. P. Chipman, who is re- — 


ferred to in said departmental decision, which affidavit. evidences — 
Chipman’s belief that, Hampton sold his entire right to Gilmore, and 
_ that the unused 6.04 acres thereof-has passed to the intervener. | 
In its said decision the Departmient also held that thereafter no 

- approximation would be allowed in the matter: of the location of | 


- soldiers’ additional rights. John M. Rankin, Esq., of the Washing- 
ton bar, has also filed a motion for rehearing i inthe case, upon the — 


. ground that, this feature of the decision affects fractional recertified 
: scrip owned by him. - 


‘f 


si tne DECISIONS RELATING TO THE PUBLIC LANDS. 


‘After mature consideration of said motions and the seman 


- presented in support thereof, the Department, finds no reason for 
changing the conclusion heretofore reached, and both motions aré 
accordingly denied. It will-be noted that in this case the claim is 


based upon assignment of two separate additional rights, that is, it 
‘is a consolidated entry, and: under those conditions it is believed that _ 


no unreasonable hardship was imposed in requiring the locator to 


. furnish additional right or rights sufficient in area, with that hereto- 


fore given, to equal the tract selected. 


It is not intended hereby to hold that, in the location of a see 


additional: right, where the area of the tract located is but a fraction 


_ _ greater than the right proffered, that the same may not be passed 


under the general rule respecting disposition of such tracts under 
_ other laws. Neither: is it intended to recognize a practice wherein 


the additional right is sought to be used in a manner to acquire prac- 


tically twice its area, as for instance, where location is made of a 
40 acre tract upon a right calling for but. 20) acres and a fraction es 
an acre. 7 | 


SOLDIERS’ ADDITIONAL LOCATIONS—APPROXIMATION. 
Insravcrions. - 


- DEPaRTMENT OF THE Inventor, 
oo ~GenrraL Lanp OFFIcE, 
| . a ae dD, 0. Ma arch 8, ‘1918, 
Reorsrers AND RECEIVERS, 
| United States Land Offices. 


Caraway: November 23, 1912, the Department, in the case of 


| Ernest» P. Spaeth, ‘Sundance 05045, an application under sections 
2306 and 2307, R. S., ruled as follows [41 L. D. , 487]: 


Hereafter no approximation will be allowed in the matter of the location of 


- soldiers’ additional rights ; first, because the law forbids it, in this, that it 
grants the right to enter ‘further lands in amount that, with that originally — 

entered, “ shall not exceed one hundred and sixty acres,” and, second, that as” 
- consolidation of such rights is respected, the reason for the rule of approxima- ; 

- tion, viz., necessity, is gone, because further rights can be secured and substi- 


tuted in amount to equal that desired. The rule announced in the case of 
George E. Lemmon (371. D., 28), is hereby recalled and vacated. 


Under the above ruling you. will require all applicants under said 
sections 2806 and 2307, R. S., to file. rene for an area equal to the: 


area of the land applied for. 
| “— a ad " : Frep Deen 
A z : Commissioner. 
“Lewss C. LayYLin, er 
_. Assistant Secretary. 


4 
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DAYS ON WHICH OFFICES CAN BE CLOSED. 
Cs me, iy -Insravorions. 


DEparrMent OF THE INTERIOR, 
_GeneraL Lanp Orrice, 
7 | Washington, D. @., November 29, 1912. 
Uneted Gis Surveyors General, Registers ae nee and o hiefs 
' of Field Divisions. — = 
GENTLEMEN: It having come to the knowledge of this office iae Gi 


_.. it is the practice of some subordinate officers of this bureau to sus- . 


pend the public business and close their. respective offices: on days 


Set apart as holidays. by legislative or executive authority of the — 
States in which the offices are located, your ‘attention is-called to 


circular. of November 19, 1908, which directs the closing of all sub- 
_ ordinate offices of this bureau on January 1, February 22, May 30, 


_ July 4, the first Monday in September, and Dacsinbae 25, whieh: are 


declared. public holidays by act of June 28, 1894 (28 Stat., 96). Also 
on such day as may. be designated: by: proclamation of the President 
as “ Thanksgiving Day.” “Your: attention. is also called to Executive 


. order.of May, 22, 1909, on page.11 of circular of February: 1, 1910, 


regulating leaves of absence, which directs that all offices of the. 
Goverriment, etc., shall, when January 1, February 22, May 30, July 
4, and December O5 fall on Sunday, be élosed to public. business on 
the following Monday, excepting that when a State law. fixes for a 
holiday another day than the Monday following such legal. holiday, 
Government offices situated in such States shall be closed. on the day 
which i is in conformity to State law. . 

By letter of June 6, 1904, the Assistant Riennatlensaal of the 
Department of the Interior advised the — of the Interior as. 
follows: 


| I advise Ou: that the law authorizes the closing of Federal offices located in 


the several States on all days declared holidays by the law of ihe State in 


which the. office is located, and that employees in such offices should not. be 
required to perform services on such days unless the state of the es business 
| demands it. . | ; | 
While this opinion 1 was spareved by the. Secretary, it was never 
Le promulgated as a regulation of the Department. On the contrary, — 
__ the Secretary, by letter of May 19, 1905, informed this office that the 
_. matter of closing the subordinate offices of the General Land Office — 
on such days as are set apart as holidays by legislative or executive | 

- authority of the State in which the offices are located is a matter for 
determination by the: Commissioner of the General Land Office upon - 
such report or information as 5 may be furnished by the local officials. 
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You are therefore instructed to refrain hereafter from closing your 
offices on any days other than those specified in circular of ee 
19, 1908, unless otherwise directed. | | 

, Very’ respectfully, a Fre Denner, | 
ere ee | 7 Commissioner. 
Approved, December 7, 1912.. | | 

Lewis C. Layiin, 
Assistant Secretary. 


a 


‘REVISED REGULATIONS UNDER THE KINKAID pnd 
Orcunar. 


DrpartMENT OF THE INTERIOR, 
| GenzraL Lanp Orrice, 
| Washington, dD. oe December 18, 1912. 


Ricustkee AND RECEIVERS, - 
United. States Tae Offices. 


| Sirs: Section 7 of the act of Congress. approved May 29, 1908, 
(35 Stat., 465), amended section 2 of the act of April 28, 1904 (33 
Stat., BAT ), commonly known as the Kinkaid Act, to read as follows: 


Sec. 2, That entrymen under the homestead laws of the United States within 
the territory above described who own and occupy the lands heretofore entered 
- by them may, under the provisions of this act and subject to its conditions, 
enter other lands contiguous to their said homestead entry, which’ shall not, 
with the land so already entered, owned, and occupied, exceed in the agegre- 
gate six hundred and forty acres;.and residence continued and improvements 
made upon the original homestead, subsequent to the making of the additional 
entry, shall be accepted as equivalent to actual residence and improvements 


made upon the additional land so entered, but final entry shall not be allowed 


of such additional land until. five years after first entering the same, except in 
favor of entrymen entitled to credit for military service. | 


This amendment. did not affect sections 1 and 3 of the Kinkaid Act, | 
which read as follows: : 


_ Be tt enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That from and after sixty days after the - 
approval of this act entries ‘made under the: homiestead laws in the State of 
“Nebraska west and north of the following line, to wit: Beginning at a. point. 
on the boundary line between the States of South Dakota and Nebraska where 


the. first guide meridian west of the sixth principal meridian strikes said bound- —_ 


ary; thence running south along said guide meridian to its. intersection with 
the fourth standard parallel. north ,of the base line between the States of 
Nebraska and Kansas; thence west -along said fourth standard parallel to its | 
intersection with the second guide meridian west of the sixth principal me- i 
ridian; thence south along said guide meridian to its intersection with the 
third standard parallel. north of the said base line; thence west along. said 
third standard parallel to its intersection with. the range line between ranges’ 
twenty-five and twenty-six west of the sixth principal meridian ; thence south | 
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_ along said line to its intersection with the second standard. parallel north of 


the said base line; thence west on. said ‘Standard parallel to its intersection | 
_ with the range line between ranges thirty and thirty-one west; thence south 
along said line to its intersection with the boundary line between the States of _ 


Nebraska and. Kansas, shall not exceed in area six hundred and forty acres, 


and shall be as nearly compact in form as possible; and in no event over two | 


opinion of the Secretary of the Interior it may be reasonably practicable to 


- drrigate under the national irrigation law, or by private enterprise; and that- 
- gaid Secretary shall, prior. to the date above mentioned, designate and exclude a 
_. from entry under this act the lands, particularly along the North Platte River, — 


miles in extreme length: Provided, That. there shall be excluded from the pro- _ 
visions of .this act such lands within the territory herein described as in the _ 


which in his opinion it may be possible to irrigate as aforesaid: and shall there-— 


after, from time to time, open to entry under this act any of the lands so | 
excluded which, upon further investigation, he may conclude can not.be prac- | 


tically irrigated in the manner aforesaid. 


Src. 3.. That the fees and commissions on. all entries under this act shall be’ 


“a 


uniformly - the same as those charged under the present law for a maximum 


entry at the minimum price. That: the commutation provisions of the home- — 


stead law shall not apply to. entries under this act, and at the time of making 


final proof the entryman. must prove affirmatively that he has placed upon the 


Jjands entered permanent improvements of the value of not less than $1.25 
_ per acre for each acre included in his entry: Provided, That a former home- 


stead entry shall not be a bar to the entry under the provisions of this act of | 
a traet which, together with the former entry, shall not exceed 640 acres: . 


Provided, That. any former homestezd entryman who shall be entitled to .an 
_ additional entry: under section 2 of this act. shall have for ninety days after the 


passage of this act the pecterenuay ape to make additional om as ‘Provided 


in said section. 
All general instructions heretofore seened under this ae vane the 


instructions issued under the supplemental act of March 2, 1907 (34. - 
Stat., 1224), (32 L. D., 670; 34 L. D., 87, and 546; 3v L. D., 225), 


are hereby modified ind: reissued as follows: 


1. It is directed by the law that in that, portion af the State of 


Nebraska lying west and north of the line described therein, which 


was marked in red ink upon ‘maps transmitted with said circular, | 
upon and after June 28, 1904, except for such lands as might be 


thereafter and prior to said date excluded under the proviso con- 


tained in the first section thereof, homestead entries may be made for ~ 


and not to exceed 640 Acres, the same to be in as nearly a compact. 


form as possible, and must not in any event exceed 2 miles 1 in nt Geurenie) 


length. 


| 2. Under the. provisions of the second section, a person who. within: 
the described territory has made entry prior to May 29, 1908, under . 


the homestead laws of the United States, and who now owns and. 


occupies the lands theretofore entered by him, and is not otherwise 
disqualified, may make an additional entry of a quantity of land con- — 


tiguous to his said homestead entry, which, added to the area of the 


eae anes) shall make an aggregate area. not to exceed 640 acres; . 
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and a will not be eaucined to reside: upon. or vadiional id SO . 


éntered, but residence continued and improvements made upon the 
original homestead entry subsequent to the making of the additional 


entry will be accepted as equivalent to actual residence and improve- 


ments on the land covered by the additional entry. But residence — 
either upon the original. homestead or the additional land entered — 
- must be. continued for the period of five years from the date of the 
additional entry, except that entrymen may claim and receive credit 
on that period for the length of their mes oe not exceeding 
four years. | 


3. A person who ha a. homestead entry upon which final proof has | 


not been submitted, and who makes additional entry under the pro- 
visions of section 2 of the act, will be required to submit, his final 
proof on the original entry within the statutory period therefor, and 
final proof upon the additional entry must also be submitted within | 


' the statutory period from date of that entry. 


4, Such additional entry must be for contiguous lands: a the 
tracts embraced therein must be in as compact a form as possible, and — 
the extreme length of the combined entries must not in any oven : 
-exceed 2 miles. | 
5. In accepting entries under this nat none ohne with the require- 


- ment thereof as to compactness of form should be determined by the 


. ¥elative location of the vacant and unappropriated lands, rather than | 
by the quality and desirability of the desired tracts. — | : 

6. By the first proviso of section 3 any person who made a home- — 
stead entry either within the territory above described or elsewhere 
prior to his application for entry under this act, if no other dis- 
qualification exists, will be allowed to make an additional entry for 

-a quantity of land which, added to the area of the land embraced in 

the former entry, shall not exceed 640 acres, but residence upon and 
cultivation of the additional land will be required to be made and 
proved as in ordinary homestead entries. But the application of one 


who has an existing entry and seeks to make an additional entry un- __ 


| der said proviso, can not be allowed unless he has either abandoned 
his former entry or has so perfected his right thereto as to be under — 

no further obligation to reside thereon; and. his qualifying status in 

these and other respects should be clearly: set forth in his application. 


_ % Under said act no bar is interposed to the making of second = 


homesteads for the full area. of 640 acres by’ parties entitled thereto 

| under existing laws, and: applications therefor will be considered — 
“under the instructions of the respective laws under which they are : 

made. 

8. Upon final proof, whith may be wade tee five years and ear | 
seven years from date of entry, the entryman must prove affirmatively — 

that. he has placed upon the lands. enters permanent. ape a 
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of the ie of not. less than $1. 28 per acre for en acre, and. such 


proof must also show residence upon and cultivation of the land for — 


the five-year period as in ordinary homestead entries, but credit for 
_ military service may be claimed and given under the supplemental | 
act mentioned above. By the act of June 6, 1912 (37 Stat., 123), the 
period. of residence necessary to be shown in order to entitle a person 
to patent under the homestead laws is reduced from five to three 


-_ years, and the period within which a homestead entry may be com- 


_ pleted is reduced from. seven to five years. For information and 
instructions under that act reference is s made to circular No. 142 of 
July 15, 1912. 

9. In the making of final proofs t the homestead- proof Por will be. 
used, modified when necessary -in case of. additional entries made é 
under the provisions of section 2. ” 

10. It is ‘provided by section 3 that the fees eee commissions on. all 
entries under the act shall be uniformly the same as those charged 


under the present. law for a maximum entry at the minimum price, — - 
viz: At the time the application is made. $14, and at the time of 


inaking final proof $4, to be ae without regard to the ‘area : 
embraced 1 in the entry. i” 
11. In case that the combined area of itis suhdiision sick 
| should, upon applying the rule of approximation thereto, be found. 
. to exceed in area the aggregate of 640 acres, the entryman will be 
required to pay the minimum price per acre for the excess in area. ~ 
12: Entries under this act are not subject as the commutation’ pro- 
visions of the homestead law. : 

13. In the second proviso of section 3 sntenen who a ad. 
their entries prior to April 28, 1904, were allowed a preferential 
right for 90 days thereafter to make the additional entry allowed: 
.- by section. 2 of the law. | 

14. The supplemental act approved March 9, 1907 (34 Stat. 1204), 
reads as follows: * 


| Be tt enacted by the Senate and Ho Ouse a Ronpeveniaiibes of the United States 
*, of America in. Congress assembled,. That all qualified entrymen who, during 


‘the period beginning on the twenty-eighth day of April, nineteen hundred and 


* four, and ending on the twenty-eighth day of June, nineteen hundred and four, 
. made homestead entry in the State of Nebraska within the area affected by an. 


| : act. entitled “An act to amend the homestead laws as to certain unappropriated : 


and unreserved. public lands in Nebraska, ” approved April twenty- eighth;-nine- . 
: teen hundred and four, shall be entitled to all the benefits of said act as if their 
entries had been made prior or subsequent to the above-mentioned ace! subject 
to ail existing rights. oe 
Src. 2. That ‘ the benefits of military service in the vor or Navy of: ‘the 
United States granted under the homestead laws shall apply to. entries made . 
under the, aforesaid act approved April twenty-eighth, nineteen ‘hundred and. 


four, and all homestead entries. hereafter made within the eons described . 


in. a Ene aforesaid eh shall be ee to all the. provisions thereof. 


496 - DECISIONS RELATING TO THE PUBLIC LANDS. 


-- Sxe. 8. That sittin the territory described in said act: approved April et 
eighth, nineteen hundred and four, it shall be lawful for the Secretary of the | 


Interior to order into market.and sell under the provisions. of the laws provid- 
ing for the sale of isolated or disconnected tracts or parcels of land any isolated 
-or disconnected tract not exceeding three quarter sections in area: Provided, 
That not more than three be: BeCHOns shall be sold to any one Perens 


ISOLATED oR DISCONNECTED TRACTS. 


‘GENERAL REGULATIONS. 


: 1B The eats of isolated tracts within the area aitectal by the ferns 
of this act is to be governed by the provisions of the acts of March 2, © 


4, 1907, section 3 (84 Stat., 1224), and March 28, 1912 (87 Stat., 77), 


and all sales shall be made in | the manner and form: hereinafter 


| _ provided. 


16. Applications to. have isolated tracts conte into oatet must 
be filed with the register and receiver of the local land office in the 
| district wherein. the lands are situated. The applicant must deposit 
with the receiver, in the form of cash or postal money order, an 
amount equal to the value of the land based ‘upon the minimum price 
fixed for public lands, which will be, ordinarily, $1.25 per acre, or — 
$2.50 per acre if vithin railroad limits, or such price as may be 
fixed by special statute governing the disposition of the land applied 
for. The receiver will issue receipt therefor and deposit:the money 
to his credit as “ Unearned moneys.” Should the applicant be the 
successful bidder at the sale, he will be given credit on the amount 
bid for the sum deposited with his application, and the receiver will 
apply the same as a part of the purchase money. If applicant is 
not the successful bidder, the receiver will return the sum deposited 
by his official check. Should the applicant withdraw his deposit, his 
action will be treated asa withdrawal of the application for sale 
and will be promptly so reported by the local officers. Money so 
deposited will not be returned by the receiver after receipt of the 
letter from this office ordering a tract into the market until. the case 
is finally disposed of either by entry of the land, its sale to some 
one other than the applicant, or no sale. _ . 
17. Applicants must show by their afidavite, aimiobcuicd by at 
least two witnesses, that the land contains no salines, coal, or other 


% _ minerals; the amount, kind, and value of timber or stone thereon, | ; 


if any; whether the innd is occupied, and if so the nature of the 
occupancy ; for. what purpose the land is chiefly valuable; why it is 
desired that same be sold; that applicant desires to purchase the — 


land for his own individaal use and actual occupation and not for | | 


| speculative purposes, and that he has not heretofore purchased, under ~ 
section 2455, Revised Statutes, or the amendments thereto, isolated - 
tracts. the area. of which, when added to the area now apened for, - 


- % 
i 
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will exceed approximately 480 acres, and that he is a citizen of the 


a : United States. ii applicant. has: heretofore purchased. lands. under 


the. provisions of the acts relating to isolatedtracts, same: must: be 
described in the: 2 application by. PR OCIY ISILON, acon, townalip, : and — 
range. | | 
18. The: affidavits of. applicants to. have olaiad tracts be isce into 
market, and of their corroborating witnesses, may be executed: before 
any officer having. a. seal: and: authorized.to: administer oaths.in the _ 
county or land district in. which. the: tracts. described . In. the. applica | 
tion are situated... 


19. The officer before whom: such’ affidavits are: executed. will case 
— each. applicant and.-his witnesses to fully answer the questions con- 


tained upon the accompanying: form and, after the. answers to the 
questions therein.contained: have. been: reduced to. ‘writing, to. sign and 
swear to.-same before him. : 

90. No sale will be authorized upon she goaleston ee a- ‘person 
who has purchased, under section 2455, Revised Statutes,:. or the 
amendments ‘thereto, any lands the area of which, when: added to 
the area applied for, shall exceed- approximately 480. acres. 


21. Only one tract may be included in an application for sale, | 


‘and no tract exceeding approximately 480 acres In area will be 
ordered into the market. — : 
22. No tract of land: will: be deemed ‘isolated aad. sedated into.the © 
market unless,.at the time. application is filed, the said tract. has 
been subject to:homestead entry for at least two years. after the-sur- 
rounding lands have been entered, filed upon, or sold by. the Govern- 
ment, except in cases where some, extraordinary reason is advanced 
sufficient, in the opinion. of the.-Commissioner. of the. General. Land | 
Office, to warrant waiving this restriction. - 

93. The local officers will on. recelpt of a sliewiens note same upon 
the tract books of their office, and.if the applications are not, properly 

executed, or not corroborated, they will reject the same, subje ect-to.the . 
right of appeal. oplicatione found.to be properly: executed. and 
_ corroborated. will be. disposed of as follows: 

(1) If all, or any. portion, of the land applied for i is not eee to 
disposition ander the provisions of paragraph 22, or by reason. of — 
- some prior appropriation of: the. land, .the aeoles Gt will be for-— 

warded to the General Land Office with the monthly returns, accom- 
|. panied by..a report as to the status of the land. applied for andthe 
_ surrounding. lands, and any other objection to the offering known 
to the local officers. Upon. determining what portion, if any, of the _ 
lands applied for should be ordered into the market, the Commis- 
sioner of the. General Land Office will call upon the ica officers: and 
the Chief. of. Field Division for the report, .as next: provided. fOr, 


= concerning the value of the land. 
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(2) If all the land applied for is vacant, and not pwithdnwi or 
otherwise reserved from such disposition, aad the status of the sur- _ 
rounding lands is such that a sale might properly be ordered under 
paragraph 22, the local officers, after noting the application on their | 
records, will promptly forward the same to the Chief of Field Di- 
vision for report as to the value of the land and any objection he 
may wish to interpose to the sale, and the register will make proper | 
notations on his schedule of serial numbers in the event the applica- - 
tion is not returned in time to be forwarded with the returns for the 
month in which it‘is filed. Upon receipt of the application from the 
. Chief of Field Division, with his report thereon, the local officers will 
attach their report as to the status of the land and that surrounding, 

the value of the land applied for if they have any knowledge con- 
| cerning the same, and any objection to the sale known to them, and 
forward the papers to the General Land Office with the returns for 7 

_the current month. : 
24. An application for ae eniies ies instracions will not segre- 
gate the land from entry or other disposal, for such lands may be 
entered at any time prior to the day of sale. Should all of the land _ 
applied for be entered or filed upon while the application for sale © 
is in the hands of the Chief of Field Division, the local officers will 
so advise him and request the return of the application for forward- 
ing to the General Land Office. Likewise should any or all of the 
_ Jand be entered or filed upon while the application for sale is pending 
before the General Land Office, the local officers will sO oe by 
special letter. 

25. Upon receipt of letter sathoweing the sale, ne ie officers | 
will at once examine the records to see whether the tract, or any 
part thereof, has been entered. If the examination of the record 
shows that all of the tract has been.entered or filed upon, the local 
officers will not: promulgate the letter authorizing the sale, but will. 
report the facts to the General Land Office, whereupon the letter 
authorizing the sale will be revoked. If a part of the land has been — 
entered, they will so report and proceed as provided. below as to 


the eemainder. If thereafter, and at any time prior to the date set 


for sale, a portion of the land applied for is entered or filed upon, 
that portion will be eliminated from the sale; and if all the land is 
entered or filed upon no sale will be held.- In either event the appli- 
‘gant should be promptly advised by ordinary mail and report made 
. to this office on or after date of sale. In all cases where no sale is had 
the land will, in the absence of other objection, become subject: to 
entry or filing at once without action by this office. 
The local officers will prepare a notice for publication on the on | 
hereinafter: given, describing the land found to be -unentered’ and 
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7 fixing a ants for the dale wien Hate: mee. - far enough in cme 
to afford ample time for publication of the notice and for the affidavit 

of the publisher to be filed in the local land office prior to the date of 

the sale. The register will also designate a newspaper as. published : 


nearest to the land described in the notice. ‘The notice will be sent | 


~ to the applicant with instructions that he must publish the same at 
his expense inthe newspaper designated. by the register. Payment | 
for publication must be made by. applicant directly to the publisher, 
and in case the money. for publication is transmitted to the receiver 
-” he must issue receipt therefor and immediately return the money to 
_ the applicant by his official. check, with instruction to arrange for the: 
- publication of the notice as hereinbefore provided. a 
_ If, on the day set for the sale, the affidavit ofthe publisher, show: - 
ing proper. publication, has not been filed in the local land office, the 
register and receiver. will pore that fact to. this. office. and will not 
proceed with the sale. | 7. 
. 26. Notice must be published once a week for B opuBsGave a | 
(or 30 consecutive days, if in a daily paper) immediately prior to | 
date of sale, but a sufficient time should elapse between the date of — 
last publication and date of sale to enable the affidavit of the pub- — 
lisher to be filed in the local land office. The notice must be pub- 
lished in ‘the paper designated by the register as nearest the land 
described in the application. The register and receiver will cause a 
similar notice to be posted in the local land office, such notice to re- 
main posted. during the entire period of publication. The publisher 
of the newspaper must file in the local land office, prior to the date 
fixed for sale, evidence that publication has been had for the required 
period, oie evidence may consist of the affidavit of the BagHenes 
accompanied by copy of the notice published. | 
27, At the time.and place fixed for the sale the register or eee 
will read the notice of sale, and allow all qualified persons an oppor- 
tunity to bid. Bae made through an agent personally pres- 
ent at the.sale‘as well as by the bidder in person. The register or 
receiver conducting the sale will keep.a record showing the names 
of the bidders and the amount bid by each. Such record will be 


transmitted to-this office with the other papers in the case.’ | 
The sale will. be kept open for one hour after the time mentioned 


in the published notice. At the expiration of the hour, and after all 
bids have been. offered, the local officers will declare the sale closed - 


and announce the name of the highest bidder, who will be declared... _ 
- the purchaser, and he must immediately deposit the amount bid by | 


him with the receiver (allowing credit for the original deposit, if 
applicant is the successful bidder), and within ten days thereafter 
| furnish evidence of itizenship, nonmineral and. honsaline affidavit, 
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_ Ronn: 4-062, or nonsaline affidavit, Form 4-060.A, as the casé. may : 


require. ° Upon receipt of the proof, and payment having been made 
tor the lands, the local officers will issue the. proper final papers. 
28. No linds will be sold at less than the price fixed: by law, nor at 
~ Jess than $1.25 per acre. Should any of the lands. offered be not sold, 

the:same will not be regarded as subject: to. private cash entry (act 
of Mar. 2, 1889, 25 Stat., 854), but may: again. be. offered for sale in 
the manner herein. provided, : 

29, After each offering where the lands ree are not: sold, the 

local officers will report. by letter to the General Land : Office. . No 
report by letter will be made when the-offering results in:a sale, but 
the local officers will issue cash papers as in ordinary: cash entries, 
- noting thereon the date of the letter authorizing the offering, and 
report the same in their current: monthly returns.. With the papers 
- must-also-be forwarded the affidavit: of. _— showing < due: Pu 
| cation, and the register’ s certificate of posting. 


_ ACT OF MARCH 28, 1912. 


Be tt. Bieta by the Senate and House of Rear csontatines of the United 
States of America in Congress assembled, That section twenty-four huridred and 
fifty-five ofthe Revised - ‘Statutes of the nied: States be amended to read as 
follows: © 

“ Serco, 2455. It -shall es awful for the Commissioner of the. General Land 
Office to order into market and sell at public auction, at. the land office of the 
district. in which the land. is situated, for not less than one dollar and twenty- 
five cents an acre, any . isolated or disconnected tract or parcel of the’ public 
domain not exceeding one-quarter section. which, in his judgment, it would be 
- proper to expose for sale after at least thirty days’ notice by the land officers 
of: the. district in which such land may be situated ; Provided, That any legal 
subdivisions of the public land, not. exceeding. one-quarter section, the greater ~ 
: part of which is mountainous or too rough for cultivation, may, in the discretion 
of said Commissioner, be ordered into the market and sold pursuant to this 
act upon the application of any person who owus lands or holds a valid entry 
of lands adjoining such tract, regardless of the fact that such tract may not be 
isolated or disconnected within the meaning of this act: Provided further, That 
this act. shall not defeat any vested right which has eee: attached. under 
any pending entry or. location.” 
proved, March 28, 1912. 


REGULATIONS UNDER FIRST PROVISO OF AcT or MARCH 28, 1912. 


| The first proviso to the ae of March 28, 1912, authorizes the eat of 
legal subdivisions not exceeding one- quarter section, the greater part 
of which is mountainous and too: rough: for: cultivation, upon the 
application of any person who owns: or holds:a valid entry of lands 

‘adjoining such tract, and regardless of the fact that such tract may 
not: be:actually isolated by the entry or other disposition: of surround- 
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ing lands. It is left entirely to: the discretion of the Land Depart: 


-. ment, to: determine whether: a, tract. shall be- sold, and it will: not-be’ 


practicable to prescribe a set of rules governing the. conditions which: _ 


— would render a-tract susceptible to: sale under’ the proviso. Applica- 


tions will be disposed of by you'in accordance. with the “General — 


_ Regulations,” except paragraph 22;-which is not applicable, and-no.- 
tract: exceeding 160 acres in area will be ordered into the market. | 
under the proviso. Applications may be. made upon the form pro- 
vided (4-008C) and printed. herein, properly modified. as. necessitated _ 
by the terms of the. proviso. Tn addition the applicant, or. applicants, ; 
must furnish proof of his or their. ownership of. the whole title in 
adjoining land, or that. he holds a valid entry embracing adjoining. 
land, in connection with which entry he has fully met the require-_ 
ments-of. law; also detailed evidence as to the character of the land 
applied for, the extent to which it is. cultivable, and. the conditions — 


which render’ the greater portion-unfit for. cultivation ;.also a. deserip- 


_. tion of any, and: all lands theretofore applied for: alee the proviso 


or purchased. under section 2455.or the amendments. thereto. This 
evidence must consist of an affidavit by the.claimant, corroborated’ by 

the affidavits of not less than. two disinterested persons having actual 
knowledge of the facts. 


No sale will be authorized. under the: proviso upon ie: eeplieneen 
of a person who has procured one offering thereunder except upon a 


showing of strong necessity therefor owing to some peculiar ‘condi- 
tion which prevented original application for the full area. allowed 
to be sold at one time, 160 acres. And in no event will-an applica- 


tion be entertained where the applicant has purchased. under section 


- 9455, or the amendments thereto, an area, which, when added to the 
area applied for, shall exceed. approximately 160 acres. 


In the. notices. for publication and posting, where sale is. ee 


‘under the proviso, you will add after the description of the land, 
“This tract is ordered into the market:on a showing that-the greater 
7 portion thereof is Is: mountainous pang: too rongh ine cultivation.” 


. ISOLATED TRACTS OF COAL LAND. 


The act: of + Congress or se 30, 1912 (at Stats, 105), ca 


provides: 


“That': . : . unreserved public lands ofthe United: States; exclusive of ‘Ainake _ 


which nase ‘been: ‘withdrawn or classified ‘as coal: lands, or are valuable for coal.) 
shall. . be. subject. . to disposition .... under the laws: providing: 
for ne sis of isolated or ‘disconnected tracts of public lands, but there shall © 


bea reservation to the United States of the coal in such lands so... . sold; 


. and of’ the right to prospect for, mine, and. remove the same in accordance with. 
the provisions of the act of J une twenty-second, nineteen hundred and ten, and. 


7 anc: dands: shall’ be subject to all the conditions: and litnitations of said act. 


~ 
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“In administering this act the foregoing regulations should be cae 
lowed, in so far as they are applicable, and these additional instruc- 
tions are prescribed: 

(1) An application to have coal land offered at. public sale must 
bear across its face the notation provided by paragraph 7 (a) of the 
circular of September 8, 1910, 39 L. D., 179; in the pumied and. 
| posted notice of sale will appear the statement | 

This land will be sold in accordance with, and subject to, the provisions and 
reservations of the act of June 22, 1910 (36 Stat., 083). 

~The purchaser’s consent to the reservation of the coal 3 in the land 
to the United States will not be required, but the cash certificate and - 
patent will contain, respectively, the provisions: specified in para- 
graph 7. (b) of said ‘circular of September 8, 1910. | 

(2). ‘In cases’ where offerings have been. had, and sales: made, of 
ina coming within the purview of the act of April 30, 1912, the 
purchasers may furnish their consent to receive patents, containing 
the limitation provided by said paragraph 7% (b), and, thereupon, the 
entries may be confirmed and patents, limited as indicated, may issue. 
These regulations constitute a revision of circular No. 72, of Janu- 
ary 19, 1912 [40 L. D., 369], and its consolidation with circulats No. 
103, of April 80, 1912 [40 L. D., 584], and No. 117, of ae 23, 1912 
[40 L. D., 30], and supersede those circulars. <3 

‘Very oasis 2 | | | 
Feo Dennett, Commissioner. 
pea: a3. a | 
| ‘Sco ADAMS, 
First Assistant Seoretary. 
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APPLICATION FOR | SALE OF ISOLATED OR DISCONNECTED TRACTS. 


DEPARTMENT OF THE INTERIOR, — 
UNITED: STATES LAND OFFICE, 


ga ct Be ,19___. 
To the Commissioner of the General Land 0 ie | a | ‘ 
ete hate nop rea oe i re 
aq oe es p Peduests Ena, (NC. Sao eee ee ee oe 
of section......-_, township... estes , range___-_.__, be ordered into market and 


gold. under the act of March 2, 1907 (34 Stat., 1224), and March 28, 1912 (37 
Stat., 77), at public auction, the same having been subject to homestead entry 
for at least two years after the surrounding lands were entered, filed upon, or. 
gold by the Government. Applicant states that he is a-______--.--_---- e+ aes 
(Insert statement that affiant is a native-born or naturalized citizen, as the case may be.} 
citizen of the United States; that this land contains no salines, coal, or other 
mineral, and no stone a a ss 
Rae Neh Oats eee y that there is no. 
- (State amount and character.) 








post office, who occupies and uses it for the purpose OR e ee | 


é 
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timber een ‘except. See ee free@so0f These. 28 tos species, ranging 
from_—______ inches to.___--_- feet in diameter, and aggregating about_____.__ 
feet stumpage measure, of the estimated value of Poses ss Ea the land is 
/ not occupied except: by--_-...-----~-------+------- Ol sere eee ctu 


but does not claim the right of occupancy under any of the publie land. laws; 7 


that the land is chiefly valuable 2 a een Oe ee ee ee : 


and that applicant desires to purchase same for his own individual use 


~~ actual occupation for the purpose 1 Laks eto Sere a ene meee eNeRR. 515 | not . 
_ for speculative purposes; that he has not heretofore purchased public lands 
' gold as isolated tracts, the area of which when added to the area herein applied 


for will exceed. approximately ‘480. aeres, The lands. heretofore purchased by | 
him under anid act are described as follows: Hewes ase eee eee Ailes 2 


es ee es meee rs se ee ss ty sm ee cs es es mh hm es cee ce es fe es me fey ee ee re re ee a 


Se eee ee ee ee ne ee ee ee eee eee ee ee ee ee ee enn nano 


If this request is granted, applicant agrees to have notice published at his. 
expense in the newspaper designated by the register. 

(Applicant will answer fully the following questions :) “a 

Question 1. Are you the owner of land adjoining the tract sneve deseribed 
If so, describe the land by section, township, and range. | 

St ain ni Niecinta: Be aie MCLE ORNS ARLENE SEREEE 5 ctl me ete 7 

Question 2. To what use do you intend to put the isolated tract above de- 
seribed, should. you purchase same? ; : 

Answer_22---- ees a ee en 

Question 3. If you are not the owner of adjoining: Jand, do you intend to 


reside upon or cultivate the isolated tract? 


Answer _S..---- tel ca toe eee i ee ee at eon, 
Question 4. Have you been: requested by anyone to apply for. the ordering, of 
the tract into market? If so, by whom? et at e - 
Answer....--~ Goce eres eRe ete Ne hie ee Poe eee eee ies Bogs ey 
Question 5. Are you acting as agent. for any person or. persons or directly. or 
indirectly for or in- behalt of any person other than yourselt.’ in making said. ios 
application? — | ; | 7 | 
AUSWEP eases ena ree: ee. ee eee 
Question 6. Do you intend od appear at. the sale of said tract, if ordered, and . 
bid for same? — 7 _— | | : 
ee i eee 
Question 7. Have you any agreement or understanding, expressed or implied, 
with any other person or persons that you are to bid upon or purchase the lands | 


for them or in their behalf, or have you agreed to absent your self: from the sale . 


or refrain from bidding SO- that they may acquire title to the land? 


| Answer-__-----~ Bi eet ile a tetera ies ai le ele le ea ete teat eg, 


Se re eS SS ee ee eee ee eee 


ae s a (Sign here with full Christian name.) 


We are persotally, acquainted with the. seasecimed applicant and the Jand : 


ic described by him, and the statements hereinbefore made are true to the best of 


our mnowicdee and belief. ° 


ps ge ee a re es ee ry rc re ree ce i ee ee ee ee ee 


ee eR, ge re ee es rrr ee ee ee ey ee ee ee ee re ee ee ee 


(Sign here with full Christian name.) 
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‘I cértify. that the foregoing application and corroborative statement were 
read. to. or: by ‘the above-named applicant and witnesses, in my presence, before 
affiants: affixed: their signatures thereto; that affiants are to me: Personally 
known. (or. have been satisfactorily identified before me by----..----..~-----=. 
too fase ); that I verily believe affiants to be credible ‘persons, and : the 


(P.O. address} _ 
identical persons hereinbefore described ; that said. affidavits . were - awy ‘Subs 


ee ae ee ey ew ee oes eee crue crm re et i ae cy et ce me nt cs ee ee sd Oe cs as ee sO 


a ee ee ee 


( Official Pesenas of officer.) | 
/ > . ey : | : [Form-4—093. ] 
ISOLATED OR DISCONNECTED TRACTS. 


DEPARTMENT Or THE “INTERIOR, 
UNITED STATES LAND OFFICE, 


ee re ee es ne ee ee ee ee eet ge ee es es 


: . ‘(Male or female: ) 
being” first diily sworn, upon. oath state: that my post-office address is 
Soe sleet cae dep tse sen al ; that I am the purchaser of. 2--_--__2--____ 
Sic eaaany SOCHON Keon; township Besese tay TANEG 22 ae 2 he 
medians eontaining ~-.._______ acres, in Nebraska, under the acts of: March: 
2,1907 (34 Stat., 1224), and March 28, 1912 (37 -Stat., 77) ; that I-------_-_-__ 
(Insert ‘Statement: that affiant: iS a. native- born. Or. naturalized citizen, as the case may ‘be. 


Record evidence of RaeiediieetiOn: must. be furnished.) | | | 
of the United States; that said purchase is made for my own use and benefit, 


and not, directly or indirectly, for tle use and benefit. of any other person ; 
that.I have: not. heretofore purchased | under the Provisions. of said acts, either 


directly or indirectly, any lands, CXGCCD ime se cee need at eee 
(Give description of lands heretofore purchased under this act, if any.) 


ery se es a ee a ek ey ree ce ee ee ee ee ee ee Ot So ts 


| (Sign hére: with ‘full Christian: name.) » 


Nore —-Every. person swearing falsely to the above affidavit will be punished | 
a8 provided by law’for such offense. (See‘sec. 125, U.S. Criminal Code; below.) 
I hereby certify that the foregoing affidavit was read to or by -affiant’ in’: my 
| --presence before. affiant affixed signature thereto; that affiant is to me personally | 
known (or has been satisfactorily identified before Me: DY oes ae ne ee 

ear eer sn er fo demise init ead 


(Give full name and post- -offiice address. } 
and that said affidavit was aus subscribed and sworn to before me, at my 


ee ee ee ee 


i ae ae a a ee eee 


(Official designation of one). 








” 


=~ 
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“aos 125, U.. g. Criminal Code. Whoever, oe taken an: oath hefore- A. COD- — 
petent. tribunal, officer, or person, in any case in. which a: law of the United 


. States authorizes an oath to be administered, that he will testify, declare, 

= depose, or certify. truly, or ‘that any written testimony, declaration, deposition, 

or certificate by him subscribed is:true, shall willfully and contrary to‘such oath © 
. State or. subscribe: any material matter which he: does not believe to be: true, is. 


guilty of:perjury; and shall‘ be fined. not more than two. thousand: dollars and 4 - 


imprisoned. not more than. five: years. 


ee 


[Forms 43485 and 45 348h. ] 
NOTICE Or PUBLICATION—1SOLATED TRACT. 
_ PUBLIC LAND “SALE.. 


tS | | ‘Dapkereate oF THE INTERIOR, | 
. -Uniren States LAND OFFICE, 


ee re me ye ee mr ce ce ed es ee es ee 


Notice is hereby “given ‘hat as directed by the Commissioner- of’ the General 


‘ Land Office, under the:provisions of the acts of Congress approved March 2,.1907 


(34 Stat, 1224), and March 28, 1912: (87 Stat., 77), pursuant to the application 


Ol. ce eee ee eee Sos Serial No. Loe iu, We will offer 
at public sale to the highest bidder, but.at not less than $_=-------- per acre, | 


oe: eee o'clock warns m., on. une ete mnie men day Olt ie eee eet es 


Ie SS SSS SS SSS SSS Se SS eS Sr eS = SS SS a ees: 


Any persons -claiming. adversely the above-described land. are advised to. file. 
their claims or objections on or before thes! time designated for sale. 


ea tl ig es as ee ie on ee oe 


| nna | 


CHARLES 0. ASP. 
| Decided: December: 21, 1912, 


Hombstaap—Commuration—RustDence. _ = % 
Commutation proof upon homestead entries, showing less than ecicen 


-.. months residence, should not be received, except | in cases where ‘statutory a 


authority exists to the contrary. 


| DEPARTMENTAL | ‘DEcISIONS. OVERRULED. 


‘Halvor. K. Halvorson, 39 L. D., 456,. and. Tellut. B. Nesland, unreported, Over- 
ruled: | | 


-Apams, First Assistant 4 Seoretary: 


-Charles.O. Asp. made homestead entry. August 24, 1908, pe the 
SE, 4,.Sec:.33, T. 153.N., R. 41 W., 5th P. M., Crookston; Minnesota, . 


land district, being a part of the ceded Red Lake Indian ‘Reservation, — 
and sold “subject to the homestead. laws of the United States,” as — 
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provided by the act of February 20, 1904 (38 Stat., 46). He sub- 


mitted commutation proof, April 6, 1910, making the payments re- | 


7 quired by the statute, and final ‘certificate issued on the same date. 
~The General Land Office, November 19, 1910, rejected the commuta-’ 


tion proof and held the final certificate for sancelintion, for the reason 


that said proof does not meet the requirements of law as to residence 

and cultivation. From this decision the entryman has appealed te 
the Department. | 

There seems no doubt that the General Land Office is ee in its 


‘conclusions. The appellant, however, relies upon the unreported case 


of Nesland, decided September 17, 1907, and mentioned in the case 
of Halvorson; 39 L. D., 456. The case in hand does not come within 
_ the decision of either of these cases, inasmuch as it is clear that resi- 

dence was not in fact established within six months of the entry. 
It is proper to add, however, that the Department does not now feel 
that either of these cases was correctly decided, and they are, oad 


fore, hereby overruled. 
-. The Commissioner of the General ‘Land Office will air the atten- 


tion of all registers and receivers to the above ruling and will direct 


them hereafter to receive no final commutation proofs showing less — 


than 14 months residence, except in cases ‘where statutory authority 
exists to the contrary. Cases where proof has. already been made, or 
shall be made before January 1, 1918, by entrymen in reliance upon 
the Nesland and Halvorson cases, and where from the facts it appears 
that hardship would be inflicted upon the entryman by following the 


above. directions, may be reported by the Commissioner to the Depart- 


“ment: for specific instructions. 


el 


_ FRANK WELLER. 
Decided December 21, 1912. 


| SoLprers’ ApprTIoNAL—RETURN OF PAPERS. 
The land department will not return papers filed in support of a claim of | 


soldiers’ additional right under section 2306, Revised Siaturee where the ._ 


claim is found to be invalid. 
Sotprers’ ADDITIONAL —BASIS oF CLAIM, 

One who prior to the date of the adoption of the Revised Statutes had made 
homestead entry for less than 160 acres, which was canceled for abandon- 
ment, and subsequently, also prior to that date, upon his statement under 
oath that he had not theretofore perfected or abandoned a homestead entry, 
was permitted to make another entry, for 160 acres, which was later also 
canceled for abandonment, will not be heard to claim ‘that the. later entry 

_ so made by him, which on its face was regular and legal, was a nullity, in’ 
order to bring himself within the terms of section 2306, Revised Statutes, 


as one who. ‘prior to the: adoption of the Revised Statutes had “ entered 


under the homestead laws a quantity of land less than —o acres. tia 


| DeParTMenrar DECISIONS DISTINGUISHED. 
Royal B. Shute, 31 L. D., 26, and Fie Fruit, 36 fi D., 486, distinguished. 





rae 


a 
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| =. Aout First Assistant Secretary: 


Frank Weller has appealed from decision of March 9, 1912, = the. 
Commissioner of the General Land. Office, denying hia request. for 
return of the assignment papers filed by him as assignee of Moses M. 
Dudley, in connection with application to enter under Sec. 2306, 
Revised Statutes, the SE. 4 NW. 4,'Sec. 21, T. 115 N., /R. 81 W., at 
. the Pierre, South Dakota, land district. | 
The application to enter was rejected by the Coniieciones on 
_ March 2, 1911, for the assigned reason. that the claimed additional. 

right was eee Appeal from that action to the Department was 

taken, but prior to action thereon said appeal was withdrawn and . 
the case was returned to. the Commissioner without ‘action. The 
Commissioner denied the present application for the return of the — 
_ -papers, for the reason that the alleged right had been found invalid, — 
and that to return same would probably afford opportunity for - 

new application-to enter, based upon the same invalid right, thus 


necessitating - readjudication, and: also possibly depriving the office. 


of the use of papers which might. be needed in - connection with 
criminal proceedings. ) 
* Tt is a well established rule of the Tpit: to refine return of 
_- papers on file in support of a claim of soldiers’ additional right to’ 

enter under Sec. 2306, Revised Statutes, where it is found that the 


-  glaimis invalid. In such case thé purported assignment-has no value, 


and could serve no purpose except to be made an instrument of fraud, 
and therefore the Government, knowing the claim to be spurious, will 
-not release it to again become the subject. of barter and sale, with the. 
probability . of innocent. persons being deceived thereoy, and Peau cne - 
in further. useless harassment to the Government. 

The contention is made in support. of the appeal that the wad: ; 


tional. right. claimed in this case is.a valid subsisting right. The — 

facts in this case are as follows: Moses M. Dudley, who claims to. 
have served in the Army of the United States, for more than ninety : 

- days, during the Civil War, made homestead entry, February 6, 1868, 

at Boonville, Missouri, for 120 acres, which was canceled for abandon : a 


. ment April 26, isv71. He also made homestead entry, November 8, 
1872, for the SE. i , Sec. 24, T. 19 'N., R. 3 W., Salina, Kansas, Gon 


_ taining 160 acres, staan ander oath 1n his aaa entry papers aha he — 


had not theretofore perfected or abandoned an entry under the home-* 


stead act. Said latter entry was canceled January 19, 187 4, on contest 


initiated May 22, 1878, on the charge of abandonment. : 
‘The Connenee held that said second entry of Dudley was 

undoubtedly fraudulent, because at the time of making same there 

_ was no law allowing second entries, and it must be held, notwith- 
_ standing the fraudulent. character of the entry, that such entry 7 
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exhausted the said entryman’ s additional: homestead. Tright,- “ becausé : 
to hold otherwise would allow him to take advantage of his. own. | 


wrong.” 
Section: 2308, Revised Statutes, under wiGh claim for. additional 


right. of entry is made, reads as follows: 





Ryery person entitled, under the. provisions. of section twenty- -three ivendied’ | 


and four, to enter a homestead who may have heretofore entered, under the 
homestead, laws,-a. quantity of land less than one hundred and sixty acres, _ 
shall be‘permitted ‘to enter so much land as, when added to the quantity: pre- 
viously entered, shall: not exceed one hundred. and’ sixty acres. 
Tt is Clear that Dudley’ Ss claim: does not come within the provisions - 
of said section, for he has not the status of ‘a person who prior to 

June 22, 1874, the date of the approval of the Revised Statutes, made 

7 homestand entry. for less than 160 acres. His homestead entries agere-— 
gated 280 acres. He cannot now be heard to say that his second ‘entry 
for 160 acres Was a nullity. ‘Upon its face it was a legal entry, and 
it stood upon the records as a legal entry until canceled on contest 
for abandonment. It was made as.an original entry, not as an addi- — 
tional or second entry. It was allowed upon misrepresentation. 
If the true facts had been known, the entry could not Have been , 
legally allowed, but the entry was. properly allowed upon the show- 
ing there miade, and it is the making of an entry, free from error on 
the part of the land officials, not the earning of patettt thereunder, 
which exhausts the right. 

This casé is clearly distinguishable tow the casé.of Royal B. Shute 
(31 L. D., 26), cited by claimant, for in that case the second entry was. 
clearly illegal and erroneously allgered: upon the facts shown. The 
case of Price Fruit (36 L. D. , 486), is also cited in support of the 
claim. That case may also fe distinguished from this, as that case 
involved a second entry made after the date of approval of the Re- 
vised Statutes, while this case involves an entry made before that 
date. In that case the question was whether the soldier had exhausted 
his additional right; this case involves the question. whether the 
soldier ever had an additional right under section 2306, Revised . 
Statutes. Furthermore, the. Department i is not disposed.to follow the 
; reasoning employed in that case; to the. effect that the-said: second. or. | 

additional entry was a nullity. Under the facts. appearing in this” 
case the Department is of the opinion that this soldier is not entitled 
to an additional right under Sec. 2306; Revised Statutes. Therefore, - 
under the established ee of the Deparuneae, the papers will not -. 
be returned. | —_ 
The decision appealed from i is affirmed. 
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VIV IAN ANDERSON PACE FEEMSTER, 
Decided December ar, 1918. 


- HomesTrap—Marrrep Woman—Minor—Drserrep. WHEE. a 

Wherea married. woman, a-:minor, is deserted by her ‘husband, she does not 
_thereby, so long as the disqualification: of. minority. exists, become: qualified, 
asa. deserted. wife, to: make homestead : bana unless she: be .the: head: Of: a 
family. | 


-Apams, First Asatitons Secndiunye: 


Vivian Anderson ‘Pace Feemster has aipaciod from the decision — 

of. the Commissioner of the General Land Office dated September 992, 
1911, reversing the action of the local: officers and holding for can- 
| cellation her homestead entry made on May 9, 1907, forthe NE. 4, 
See. 29, T. 18 N., R. 38 E., N. M. P.M. , Clayton, New Mexico, land ~ 


district, » upon which commutation piece was submitted. on October 99,.~ | 


1909. | 
The decision of the Cie oiee was ; based substantially upon | 
the finding that’ the claimant had not maintained residence upon the | 
- jJand. The Department will not consider the conflicting and incon- 
, clusive testimony upon that question, since it clearly appears that, the 
entry was made without pushenity: of law and. must. be canceled a 
that reason. | 7 | 
The claimant was 14 years of age at ah anes of the entry and was, 
at that time, the deserted wife of one Pace, from whom she was soon 
after divorced. She was married to > her ne husband, Feemster, . 
%n August 24, 1910. ; 
— . It-will be thus seen. 1 that the Sant was at the date of. hee entry, 
andi is now, a minor. She-was not, therefore, qualified under section 
2289, ‘Revised: Statutes, to make the: entry under consideration, unless 


she was at that time the head of a family. The marriage of a woman ._ 


--under 21 years of age adds the disqualification of coverture to that — 
_ of minority, and in the event that she is deserted by her husband, 
such desertion, while it removes the disqualification. growing out of 
the presumption that the husband is the head of the family, does. 

- not affect her status as'a minor. Were there evidence that the claim- 


ant, when abandoned, was left with children, or others of her house- 


hold, dependent upon her for support, such fact would have consti-~ 
| tuted her the.head of the family and qualified her to make this entry. 
‘It is sufficiently shown, however, that for some months after making 
‘said entry, her father: and mother lived upon the land with her. The 
father appears to have been a man qualified, physically and: other- 
wise, to support his family. The claimant.had no children. It is - 
ébvicus that the father was then in fact the head of the family and . 
‘that she was a member thereof. When he.moved to another place and 
. she was left alone upon the land , She did not thereby become ‘the © 
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head of a family. An individual is never a family, that term being 
applicable only to the collective body of persons living as a household. _ 

No reported case imports qualification to make homestead entry to 
one shown to be a minor, merely because of the marriage and deser- 
tion of such person. The reported cases go no further than to hold 
that the disqualification due to. coverture is removed by bona fide — 
separation or living apart, and that where, under such circumstances, 
the wife has ace at the age of twenty-one years or is left as the 
actual head of the family, she may make a homestead entry, if other- 
wise qualified. But a separation, in whatever form or through what- 
soever Means accomplished, does not, of itself, release her, on apply- 
ing to make homestead. entry, from. showing due qualification, as 
would have been required had she never been ae 

As above modified, the decision of he Commissioner i 1s affirmed and 
the entry canceled. | | 


_ GARVEY v. TUISKA. 
- Decided December 23, 1912. 


TIMBER AND: sions APPLICATION—HOMESTEAD APPLICATION. 
Paragraph 30 of the regulations of November 30, 1908, provides that after the 
filing of a timber and stone application no other application under any 
public land law. shall be received for the land until the timber and stone 
‘application has been finally disposed of adversely to the applicant; and no 
rights are acquired under a homestead application received and filed. con- 
trary to such regulation, _ o ' 
“HOMESTEAD APPLICATION—DEATH OF pores | | 
No such right is acquired by a mere application to. eke: homestead entry as 
will, in event of the death of applicant, descend to his. widow or heirs, or 
that can be disposed of by will; nor is there any authority of law for the 
allowance of entry, in such case, in the name of the deceased applicant. 


6 


Avams, First Assistant Secretary: 


On April 10, 1911, William H. Garvey filed his timber and sia 
sworn statement for the SW. 4 NW. 4 and NW. 4 SW. 4, Sec. 20, T. 
-b4.N., R. 19 W., 4th P. M., Duluth: Minnesota, ind district. 
| On July 15, 1911, during the pendency of acd: sworn statement, 
Jacob Tuiska filed homestead application for said land, together with 
an affidavit, alleging that the tract was agricultural in character, not 
~ valuable for timber, and that he desired to make entry thereof for the 
purpose of residence and cultivation, and that he therefore protested 
against the allowance of Garvey’s fling and asked ee a hearing be 
ordered. | 
On August 14, 1911, Garvey fled a reliiquishment of all right, title, 
and claim to the inack under his sworn statement, together with anh 
a to make homestead entry therefor. ae 
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eon the filing of the cor aguante: ae local officers viseed — 


- Tuiska’s App oeaton and rejected the homestead. application filed by . 
Garvey. | a 
Upon ‘appeal by Garvey, the Commissioner a the General Land | 
Office, on January 29, 1912, held Tuiska’s entry for cancellation 
unless, within thirty days from notice, he showed cause why his entry 
should not be canceled and the homestead application of Garvey 


allowed. From this decision, Lisa Tuiska,. widow of J acob Tuiska, —_ | 


deceased, has appealed. | | 4 © 7 | 
_ The action of the Commissioner was s proper, ‘Hot only home under ; 
paragraph 30 of the regulations of November 30, 1908 (37 L. D., 289, 
296), Tuiska acquired no right by the filing of his homestead appli- 
cation, but for the reason that it is suggested by certain papers on file © 
with the record that Tuiska died several days before the date of the. 
allowance of his homestead application. There is no authority of 
_ law for the allowance. of a homestead entry in the name of a dead 
man, nor did Tuiska acquire any right by the filing of his application 
that could descend to his widow or heirs, or be disposed of by will. 
The filing of the application created no interest or estate in the land — 
and did not segregate it from the public domain, and Tuiska’s death, 
_ if he died as suggested, terminated his claim as. effectually as if ie 
had withdrawn the application i in his lifetime. Congress has made 
no provision for succession and. descent with reference to a mere appli- 
cation to enter, and this Department has no authority in disposing of 


the public domain to give validity to claims of succession or descent 


. of inchoate rights where Congress . has failed to provide therefor. | 
As herein. modified, the decision of the Commissioner is affirmed 

and the rule to show cause will issue as directed by him, against Lisa 

Tuiska, the widow of J acob Tuiska, ‘deceased. , 


KELLER v. ATKINS, 
Decided mf anwary 2, 1918. 


Palones Cone Seas OF  Norrer. _ 
- Where notice of contest. was served within the “ime fised by ‘Rule g of 
'. Practice, the contest does not abate, under that rule, merely because con- 


testant failed to serve with the notice a copy of the affidavit of contest, 


- as required by Rule 7—Rule 12 specifically declaring that. no contest . 

proceeding shall abate because of any defect in the manner of service of 
~ notice in any case where copy of the notice or affidavit of: contest is shown _ 
to have been received by the person to be served. : 


Apams, First Assistant Secretary: 


October 15, 1909, William A. Atkins made homestead sae No. - : 
| 03645, for the NE. 4, Sec. 18, T. 23 5., R. 9 W., Las: oo New, 
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hance, aaa dee August 14, 1911, Trvin B. Kéller: ‘filed. con- 
test affidavit, charging that Atkins. had. not resided: upon ‘the land. 


or improved the same. Notice issued August 14, 1911, and August - | 


17, 1911, proof was filed, showing personal service of a.copy of the 
_ -notice-on Atkins. September 15; 1911, motion, supported by. Atkins’s 
‘affidavit, was filed, asking for dismissal of the contest. upon the 
‘ground that a.copy of the contest affidavit. had not. been served upon 
him, On said date the local officers.rendered :their joint .decision, 
sustaining motion and dismissing contest. September 18th, Atkins 
filed a-relinquishment. of ‘his homestead: entry, and was’ thereupon 


_ allowed. to-make desert land: entry for the ‘same land: From the 


~ ‘decision of the Commissioner: of the General. Land - Office, dated _ 
~ December 20, 1911, directing Atkins ‘to: show cause why ‘his. entry — 
should not: be canceled for conflict with the: prior preference | right 
of Keller to make entry for the’ land, this: ape is acerca to 
the Department. = 
It is .contended.on. appeal. that ander Rule. 8 of the new: Rules of 
_Practice,.the contest: abated: ‘upon. contestant’s failing: to serve.a copy 
of the affidavit of contest, with the notice. Rule. 7, provides. that— . 
_ Except when service’ is made: ‘by. publication, copy of the. affidavit of contest 
must be served with.such notice. = = | | a a , 
‘Rule 8 provides: | | “See oe | 
Unless ‘notice of. contest is personally served - within’ 30. days: after issuance 
of: such notice. ‘and proof thereof.made not later than 80-days after: such: service, 
OF: if. service by. publication is ordered, unless. publication is commenced. within | 
10 days. after such order and:proof of publication is-made-not later than 20 
days. after. the fourth publication, as specified in rule 10, the contest shall abate. 
It. is- earnestly insisted, that the notice served was defective, and, 
“under the above rule, the contest abated. It will be. observed, iow: 
ever, that the rule dheve quoted prescribes the number of days within 
which service of contest notice must be made, and also the period 
_ within which proof of the service of such notice must be made, both 
in the case of personal service,.and service by publication, and it 
provides that unless notice be served and proof thereof furnished 
within the time therein specified, the contest shall abate. | 
As! it is admitted that “notice of contest ” was-served; Rule 8. can 
| haivé: no application. The present case is therefore governed by Rule | 
112,. ‘which. is-not in any way in conflict with Rule 8, covering only 
iss CASES where. it is-claimed that service as.made is defective, and which | 
provides: as: follows: | ; > eas 
S NG contest ‘proceeding shall ‘abate because of any ‘defect in: the ‘manner ae 
| ‘Service! ‘of: notice. in any case where copy of the notice or: affidavit of contest is 


: shown’ to, have’ ‘been. received by the. person. ‘to be:served;*but, in. such case, the 
. time to, answer may. be. extended in the discretion. of, the register and receiver. 


tae. 


| AS. the. above: rule: provides that where notieé or. affidavit of con-- _ 
test, shall. have been received the contest shall not. ce the defend- 


‘DECISIONS RELATING TO THE PUBLIC LANDS. 518 


ant’s. motion should have been éveteiled. The only remedy of the 
contestee in such ‘case is the additional time within which to make 
- answer which he may be accorded by the local officers, in their dis- 
cretion. xs | 
It follows, therefore, inasmuch as the plaintifs contest was Im- 
properly dismissed and he took an appeal therefrom, that his rights 
were not prejudiced by the erroneous action of the local officers, and. 


he should not be deprived of the fruits of his conus provided h he : 


had a good cause of action. 
As above stated, the claimant relinquished his entry. while it was” 
‘under contest, and made entry. Ordinarily, the relinquishment 
would be held as induced by the contest, but as the local officers held 
that the contest had abated, it may be that their action induced the 
claimant to relinquish. | Chinant will, therefore, be given thirty - 
days after service of new notice to male answer to the charges 
against his homestead entry, which contest is hereby reinstated, and 
thereafter the | case will be proceeded with under the rules governing 
contests, and, in the event he succeeds in establishing his charges, 


he will be awanded-s preference right of entry, upon'the exercise of - 


which the present desert land entry of Atkins will-be canceled. 

_. Should the contest, for any reason, be unsuccessful, or the con- 
testant fail to make entry under his pe eens right awouded him, 

Atkins’s desert land entry will be permitted to remain intact. 

_ The decision appealed from is accordingly affirmed as modified, and 

the case remanded for further proceedings, in accordance with the 

vlews herein expressed, 


SARAH FRAZIER. 
Decided January 10, 1918. 


_ Proceepines BY GOVERNMENT Arrer FINAL PRooF—BURDEN or -PROOF. : 
Where a charge of failure to comply with the law is made by an officer of the - 


government against a homestead entry upon which final proof has been _ 


- submitted but suspended for investigation, the burden is upon the entryman 
to show affirmatively that the requirements of the law have been met.. 
Avams, First Assistant Secretary: | 


February 93, 1904, Sarah Frazier made homestead entry for the 
NE. 4+ SW. i, W.4 SE. 4 , and the NE. 4 SE. 4 , Sec. 3, T. 1S, R. 21 
W., Gainesville, Florida, land district. Fina) proof was submitted 


theredn June 2, 1909, upon which action was suspended by the local 
officers.and the nrOOE referred to the Chief of Field Division for in- 


vestigation because the showing a as to residence was not. satisfactory. 
_ 5BT36" —VoL 4112-38 - 
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The land was fanipoently ethdiawn from all disposal, except 
mineral, by departmental order of May 92, 1906, and by proclama- 
tion of November. 27, 1908, included witha the Choctawhatchee 
(since changed to Florida) ‘National Forest. No coal withdrawal 
appears of record. _ a 

November 1, 1910, proceedings were directed against ‘said entry 
upon an adverts report submitted by a timber cruiser, upon the © 
charge that “ entrywoman did not establish and maintain a residence 
on the land,” which charge was denied in a corroborated affidavit 
by her. | 
_ Hearing was had upon sald anes before a clerk of court Febru-. 
- ary 6, 1911, at which both parties were represented and submitted 
| festingny. as a result of which the local officers, on February 28,1911, 
rendered decision recommending rejection of the proof and cancella- , 
tion of the entry, from which claimant appealed. E 

October 26, 1911, the Commisioner of the General Land Office ren- 
dered geocions In the case, reversing that of the local officers, dismiss- _ 
ing the proceedings against the entry, and holding the same intact. 
From this decision appeal to the Department has been taken. by the 
- Solicitor of the Department of Agriculture. 7 
The decision of the Commissioner goes upon the principle that the 
‘burden of proof is upon the Government, whose officer in this case 
made a charge of nonresidence, to show that the entrywoman has not 
complied with the law, the statement being made therein that—_ 
there is some ground for suspicion that residence was not maintained upon ‘the 


entry to the exclusion of a home elsewhere. The testimony, however, is con- 
flicting and it is not believed that. the doubt engendered amounts to proof of 


noncompliance with the law. 

This case, however, is one where the entrywoman has made final 
proof, and, in such case, the Department, as custodian of the public 
lands, must see to it that no title to any part of such land passes out 
_of the Government until the law has been complied with, and the fact 
of such compliance must be Sun DA LIVELY: established by the one claim- 

ing to be so entitled, 
| Holding this to be the correct principle, the Desatoneats is 5 of the 


opinion, after a careful reading of the record, that the evidence is _ 


against the entrywoman, that she hag failed to show that she estab- 
lished and maintained residence on the land in the sense of really 
making it her home to the exclusion of a home elsewhere; that is. to 
say, she has failed to show comphance with the law. | 

The decision appealed from is reversed. and the entry will be can- 


| celed. 
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JOHN N. DEAL. 


_ Decided Jonuary 10, 1918. 


fos 


: RuPAYMENT—EXcess ACREAGE. | . : | 

A. homestead entr yman who was required to pay for the area embr aced in his 
entry in excess of 160. acres, and wes thereafter permitted to change his | 
entry, under section 23872, Revised Statutes, to embrace other land aggre- | 
gating only 160: acres, is not entitled to repayment of the amount eee by 
him for the excess acreage embr ee in his original entry. | 


Adams, First Assistant. Secretary: | | - 
On March 27, 1910, John N. Deal made homestead bntey for the 


SE NW. f and lots 3 and 4, Sec. 2, and lot 1, Sec. 3,T.8N,R.8E., 
B. H. M., Bellefourche, South Dakota, land district, containing 171. a 


acres, paying therefor $28. 25, , including $14, 25 for the iL. 41 acres: ms 


excess of 160 acres. 7s 

On September’ 6, 1911, ts! Coimisionee of ‘he General Land: | 
. Office, upon a proper showing of East changed said entry and > 
transferred said payment to the NW. 4,. See, 33, T. 8 N., BR. 8 E., 
B. H. M., containing: 160 acres, under authority of BectGn 237 2, 
Revised Statutes, as amended by vo act of February 24, 1909 (35 
Stat., 645). 
= From the Comoe: eeiaen of J anuary. 23,. 1912, eee 
repayment of the excess payment oe $14.25, claimant has appealed 
to the Department. 

The entry as first made by Deal was a lawful entry and diene have 
been perfected upon due compliance with the homestead law. After 
making the entry, however, it was claimed that the tract first entered - 
- was not that examined; in other words, that the entryman had: made 
a mistake in descr ibing the lands he intended to enter. Under sec- 7 
tion 2372, Revised Statutes, upon proof of such a condition, the 
Commissioner of the General Land Office is authorized “to change 
the entry, and transfer the payment from the tract erroneously 
entered, to that intended to be entered, if unsold, but, if sold, to. any 


other tract liable to entry.” | 
Availing himself of this pr ovision, the anteeiaal apelied i and — 


was permitted to change his entry, not'to the tract originally intended 
to be taken; because that had in the meantime been taken by another, 


| _ but to a tract which, in the aggregate, covers only 160 acres, and bee | 


cause of this fact. i, now applies for repayment of what is alleged © 


~ to be an excess paid. on the first entry. His claim for repayment is : 


-- based on section 2 of the act of oon 26, 1908 oo Stat, nee which 
provides— os 


. that in all cases where it shall appear to the satisfaction of the Secretary of 
the ‘Interior that any person has heretofore or shall hereafter make any Day- 
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- Inent to the United States under the public Jand laws, in excess of the amount 
he is lawfully required to pay under such laws, such excess shall be repaid 
to such person or to his legal representatives. } : | 

Section 2372, under which this change of entry was permitted, was 
compiled featn the act of May 24, 1824 (4 Stat., 31). Prior to the. 
year 1880 there was no law sihioriaine repayiment of money paid in 
connection with the entry of public lands. It must be clear, there- 
fore, that the full purpose of the act of 1824 and of section: 2372 was 
to make it possible in case of mistake that the party should receive 
the lands which he intended to enter, but that it was never con- 
_ templated that’ there should be any repayment of the moneys paid in 
connection with such entry. In case of mistake. in the first instance, 
and where the party has been unable to enter the lands originally. 
intended, and has no desire to enter further lands, no claim has ever 
been prosecuted. for the return of the entire sum paid_as a filing fee 
at the time of the original entry. While that question is not now 
before the Department, yet I think it is clear that any such request. 
-must be denied. | 
It follows as a consequence that chee was no error ‘committed by 
the Commissioner in denying the request for repayment of a portion 
of the filing fee where the tract taken in exchange was less than that 
originally entered. It must be remembered that the payment made 
in connection with the original entry was in strict accordance with 
the law and regulations and there was consequently no excess pay- 
ment on account of such entry and the act authorizing a change in the 
entry is the limit upon the power of the Department in recognizing 
any supposed equities in the entryman, and as it limits him to an 
exchange 1 in the lands the Department is without authority to author- 
ize any repayment of money properly paid at the time of filing. | 
, The decision may penied from. is SESrSOre affirmed. , 


EE ‘TOMKINS. | 
Decided January 16, 19138. 


nek 


RIGHT or WAY—OANALS AND DitTcHES—CoNFLICTING APPLICATION, 
A prior subsisting approval of a right of way under the act of March 3, “1891, 
will not prevent favorable action upon a second application for right of way 
- under said act, in conflict with the approved right, where the pubic interest 
would be best epee! ved and protected by such course. 


Apaws, First Assistant Seeretary: , 
This case involves an application by H. H. Tomkins for reservoir 
and ditch right of way under act of March 3, 1891 (26 Stat., 1095), 
which was rejected by the Commissioner of the General land Office 
October 24; 1911, because of conflict with a right of way for the same 
purpose, approved by the Secretary of the Interior J anuary 24, 1906, 
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~ to one M. T. Everhart, under that act, upon the same lands, being 


: sections 21, 22, 2%, = andl 29, T. 28 S., R. 64 W., Pueblo land’ district, - - 


Colorado. es, 
~ Upon Tomkins’s appeal from the @ommieionas S siciaiah the case — 
was remanded for field investigation and report as to such conflict — 
and as to alleged laches and default of Everhart in the matter of his — 
compliance with said act, section 20 thereof directing— | ; : 


That if any section. of ‘said canal or ditch shall not be completed within five | 
-years after the location of said. section, the rights herein granted shall be for- 


feited, as to anny uncompleted section of said canal, ditch, or reservoir, to the: | 


extent that the same is not completed at the date of the forfeiture. 


Such investigation has been made by a special agent of the etn: ies 


eral Land Office and thé. report thereon discloses that the conflict is 
substantial, the right of way now sought being practically the same. 
as that approved to Everhart. The report is further to the effect — 


that this proposed reservoir site is a shallow natural basin in the 
hills with a very limited drainage area; that in ordinary years some ~ 


water collects in the lowest part of the Basin from the adjacent hill- 
sides, which has been used by Everhart as a stock watering place for 
two or three months of each year while’ the water lasts, but that the 
construction of dams and intake ditches would be required “ to ren- 
der it of real value as an irrigation project; ” that the said Everhart 
has not constructed any such dams or ditches worthy of the name, 
but that the present applicant, Tomkins, has done considerable con- 
struction work of that character. | 

The special agent forwarded with his senor however, a sworn 
statement by the said Everhart disputing the conclusions of the report — 
as to the extent. of his construction work. and claiming such com- 
pliance with law in the matter of such work as to pee him against 
forfeiture of the right of way, |: 

It is the view of the Department that, in a | proper case, where the 


- public interest would be best protected by such’ course, a prior sub- 


sisting approval of a right of way under the act of March 3, 1891, 
supra, creating as it does a mere easement in the property in no way > 
affecting the fee, should not prevent favorable action upon. a second — 


application which may. happen to conflict. 
_ It is obvious that a prior approved application which ‘as ie ban - 


put to use within the time allowed by the statute, and where there is 
no reasonable prospect that the scheme covered by the prior appli- 7 
| cation will ever be accomplished by the applicant, should not stand — 
in the way of a development perhaps greatly needed in the locality | 
concerned. It.seems equally obvious that an application for a right 
of way for a larger project, which might be of the greatest possible 
benefit, should not be refused because of conflict with an approved 

| right,.of way fora much smaller project whose advantage to the _ 
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_ locality and the country at large would be very much less. . This does 
~ not mean that the Department, in approving the larger right of way, — 
' would attempt to revoke the approval already given for the smaller, 
but that the Department would put the applicants in the place where, 
- either by agreement or perhaps by taking advantage of the condem- — 
nation laws of the State, the most complete development of the 
resources of the locality might be had. 


I have given very careful consideration to the terms of the cinta fs 


and decisions of the Supreme Court of the United States on the - 
question of the revocability of grants of right of way by the general 
Government, but I do not find in them anything that forbids the - 


7 granting, under the act of 1891, ofa right of way which may to some 


extent overlap or conflict with a prior right: under the same act. I 
therefore find no legal objection to the views above expressed. The 
Department should, however, act in. such cases. only after very careful | 
consideration of the. facts involved. | 

In view of Everhart’s claims of compliance with law, and in order 
_ that the Department may be fully advised in this case, it is. believed | 
best before taking action upon Tomkins’s application, that a hearing 
be had with notice to both claimants, to the end that the Department 
may be fully advised as to the facts, and particularly that Everhart 
- may have opportunity to show what he has done in compliance with | 
the law applicable. 

It is, therefore, so ordered. 


—— 


JUDSON v, WOODWARD. 


| Decided January 27, 1913. 


| Pe ciao eomnne oF CONTESTANT, 

Where at the time of the initiation of a contest against a homestead entry con- 
testant met the requirements of Rules 1 and 2 of Practice, by stating that 
he intended to make homestead entry of the land and by showing himself 

- qualified to make ‘such entry, the contest will not abate merely because 
contestant thereafter becomes disqualified to make homestead an of that 
land by exercising his right on,other land. “ 


Apams, First Assistant Secretary: 


| ey 24, 1910, Christian W. Woodward nade eraastead ante 

for SW. 4, Sec, 23, T. 29 N., R. 5 W., Great Falls, Montana, land dis- 
trict, against which, on March 23, 1919, George A. Judson filed affi- 
| dasa of contest Aine that the ented had never established his 
actual bona fide residence upon said land; that said land had been 
wholly unoccupied and abandoned for more ‘than six months, and that 
_ the entry was made for the purpose of speculation. 

Notice duly issued on the said contest, and the defendant ais 
answer denying the charges. Later, and on May 14, 1919, he filed a | 
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| Mota ae dismissal of itis contest, for the assigned reason. that the 

contestant had become disqualified to make homestead entry, because 
he had, since the filing of the contest affidavit,.exercised his home- 

stead right by making homestead entry on May %, 1912. | 


it also appears that the contestant made desert Tana entry on April = : 


2 29, 1912. The local officers recommended that the contest be dismissed. 
for the reasons stated. However, the Commissioner of the General 
Land Office, in consideration of said motion, dismissed the same by | 
decision of July 15, 1912. An appeal from that decision was filed, 
which the Commissioner, by decision of October 28, 1912, declined to 
‘forward to the Department. He, however, allowed Woodward 
twenty days from notice within which to apply to the Secretary for a 
writ of certiorari. The present petition has accordingly been filed, 
requesting that the Commissioner be directed to certify ee ee to 
the Department for consideration. | "eG. 

The contentions of the petitioner are based upon provisions of 
Rules 1 and 2 of Practice, which permit contest to be initiated by any 
person seeking to acquire title to or claiming an. interest in the land 
involved, upon sufficient charges, and upon statement of the law un-- 
_ der which applicant intends to acquire title, and facts showing that 

he is qualified to do so. In the case of Holmes v. Kinsey (40 L. D., 
557), it was held with reference to said rules as follows (syllabus) : 

The. statement and showing required of an applicant to contest’ by Rules 1 
and 2 of ‘Practice are designed to insure -good faith on the part of would-be 
contestants and to prevent the ‘filing and prosecution of speculative. contests by 
those not qualified or who.do not intend to acquire title to the lands under 
_ appropriate public-land laws, and will not prevent acceptance of-an application, 

_to-contest, tendered by one in all respects qualified, merely because the lands are 
‘within a temporary petroleum withdrawal and it is for that.reason uncertain ~ 
whether contestant can make oa thereof : in event of the successful termina- ; 
tion of the contest. 7 . 

In the ee ease, the contestant met’ the requirement of the 
Rules of Practice by the statement that he intended to apply to make 
entry under the homestead law, and by showing his qualifications to 
make entry thereunder. The contest should not abate simply be- — 
cause he may have later become disqualified to make entry under that 
law. As stated in the decision above cited, the purpose of the said 
rules was to show good faith on the part of the contestant. No 
allegation is made that the showing was false, and the Department 
is unable to agree with the contention of the petitioner that the 
making of homestead entry by contestant for. ear de after the 
initiation of this contest—__ | | . | | 
is presumptive evidence. that the: content was initiated for speculative purposes | 


and: that contestant ‘became ‘eonvineed that he could not ee ane prove 
_, the charges set forth in his application to contest. 


| The petition i is accordingly denied. 
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C. HENRY BUNTE. 
Decided January 29, 1913. 


MINERAL LAND—JURISDICTION OF LAND ‘DEPARTMENT. 
The land deparment retains jurisdiction ‘to consider and determine the char- 
acter of land claimed under the mining laws until. deprived thereof by 

issuance of patent; and an adjudication that land is mineral does not pre- . 

clude subsequent investigation by. the land department as to its character. 


MINING CLAIM—DISCOVERY——ADJUDICATION OF: MINERAL CHARACTER OF LAND. 


An adjudication by the land department that land is mineral does not flis- 
pense with the necessity for making a ‘discovery of mineral thereon as a 
basis for a mining location and patent. : 


| Apams, First Assistant Secretary: 

. This is an appeal by C. Henry Bunte from. the ation of the 
Commissioner of the General Land Office of December 2, 1911, re- 
versing the recommendation of the register and receiver and holding 
_ for rejection his mineral application No. 2347, filed May 25, 1908, 
~ at Denver, Colorado, for the Independence, Neptune No. 2, and 

Georgia Rose placer mining claims, embracing the S. 4 SW. 4 NW. 4, 
‘S. 3 SE. NW. 4, N. a NE aN 4, Sec. 2, T. 28. R. v4 W. 6th 
A hearing was held upon the following charges srohiced by a 


field officer: 


1, That there has bean no aiecoters of mineral to establish the mineral 


character of the land embraced in said application. 
2. That the sum of $500 has not been. expended in the davelanmient and im- 


provement of the Independence claim and the Georgia Rose claim. | 
8. That said application was not made for the purpose of developing the » 
land embraced therein as a mineral claim, but for speculative purposes, and 
with a view to using said land for business and townsite purposes. 
At the hearing the applicant demurred to the first charge upon the 
- ground that the question of the mineral character of the land was 
ves adjudicata, and the same contention is urged in the appeal to. 
the Department. This contention is based upon the following facts: — 
Bunte, upon June 24, 1907, made timber~and stone cash entry No. 
18189 (03139) for the S. 4 NW. 4, NE. 4 SW. 4, NW. 4 SE..4 of 
the above. section. The following charges ° were “made’ against this. 
entry by a field officer : a 7 
ap That said tract has no ‘commercial value whatever for its timber and stone. 
3, That said tract is within a well-known and worked mineral area. 
. After being served with the above charges, Bunte, upon April 20, 
1908, filed a relinquishment. He thereafter applied for repayment of a 
the purchsse money, which was denied by the Commissioner August 
11, 1909, the Commissioner’s decision 1 being affirmed by the Depart-_ 


ment J anuary 24, 1910. 
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ce the first place, it should be cptined that no stovical judgment was 
ever rendered upon the charges made and. no hearing was ever held _ 
upon them. Even if there had been a hearing and adjudication that _ 
_ the land was mineral in character, it would not preclude subsequent 
| investigation on the part of the Department as to the character of the 
land, as it retains jurisdiction to consider and determine the character 
of land claimed under the mineral laws until deprived thereof by 
the issuance of patent. (Searle Placer, 11 L. D., 441.) The second. 
charge made against the timber and stone entry is couched in rather 
indefinite language, but was construed by the Department in its de-: 
_ cision of January 24, 1910, to mean a charge that the land was mineral 
in character. The spare: upon their face and the language of the 
decisions do not disclose the particular kind of mineral claimed nor ~ 
the character of the deposit, whether placer or lode. The report of: — 


the special agent upon which the charges were based, discloses that 


_ the basis of the charges were certain lode claims and lode deposits and 
not placer deposits. These lode claims appear also to have been 
largely located upon parts of the timber and stone entry not em- 
braced in the placer application. The appellant’s contention that the - 
question as to the character of the land is res adjudicata, is accordingly 
_ overruled. Assuming that the question of the mineral character of 
the land were res adjudicata, it should be noted that the first charge 
made against the mineral application, although it is not skillfully 
drawn, in effect alleges a failure to make a discovery. ‘The fact that 
the land had been adjudicated to be mineral in character would not 
dispense with the necessity of making a discovery as the basis for 
: location and mineral patent and, therefore, the question of whether 

a discovery had in fact’ been made would not be barred by a prior | 
adjudication that the land was mineral in character. 

- After a careful consideration of the entire record, the Department | 
concurs in the Commissioner’s decision, that the ‘first and second | 
charges made against the placer application have been sustained, 

The decision of the Commissioner 1 is accordingly affirmed. 


FRANK D. GRIFFIN. 
Decided J anuary él, 1913. 


| INDIAN LANps—Homrsr@an ENTRY WITsin FLATHEAD IRRIGATION PRogEcr. . 
A homestead entry made under the act of April 23, 1904, as amended by the 
‘act of May 29, 1908, providing for entry of lands within the Plathead irri- 
gation project in the former Flathead Indian reservation, may be com- 
muted under section 2301, Revised Statutes, upon payment of the appraised 
‘price of the land; but as an entryman under said acts is required, in addi-' 
-. tion to compliance with the general homestead laws, to ‘reclaim at least 
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one half of the total eeivaiits aréa of his eee for Soutedinanal purposes, 
and to pay the water-right charges apportioned against the tract, final 
- certificate should not issue until the land has been reclaimed ane the | 
; charges appor tioned and ‘paid in accor dance with the provisions of said acts. 7 


Apame, First Assistant Secretary: | 
_ Frank D. Griffin ‘has appealed from decision of January 13, 1912, = 
by the Commissioner of the General Land Office, rejecting commuta- 
tion proof submitted by him, August 21, 1911, on ans homestead entry 

made May 26, 1910, for form unit “ B ; > or the N. 4 NW. 4 , Sec. ital 
T. 20 N., R. 91 W., Missoula, Montana, land district. + 

The land inv olved. is a portion of the former Flathead Indian. - 
reservation, and is within the Flathead irrigation ‘project. The 
entry was made under the provisions of the act of April 23, 1904 
(33 Stat., 302), as amended by the act of May 99, 1908 (35 Stat., 
- 448). The entryman established actual residence: upon the land 
June 12, 1910. The commissioner rejected the proof because ot 
insufficient cultivation. . The proof shows that twelve and one-half 
acres were plowed, and one acre was planted to potatoes. He fur- 
‘ther held that the final certificate was erroneously issued, inasmuch 
as the law provides that, m addition to compliance with the home- 
stead laws, the entryman must reclaim at least one-half of the total 
irrigable area of his entry for agricultural purposes, and before re- 
celving patent for the land, he shall pay the water right charges 
apportioned against such tract. The water right charges have not 


been apportioned against said land, so that the entryman has not ~ 


paid the water right charges. Neither has the land been reclaimed 
by irrigation as required by law as a condition precedent to issuance 
of patent. It was therefore error to issue the final certificate. The 
law provides that nothing in the act shall prohibit an entryman from 
commuting his entry under section 2301, Revised Statutes, by paying | 
the appraised price of the land entered. The entryman in this case | 
has paid the appraised value of the lands ane the proper fees: and 
- commissions. | 
In support of the appeal, iis entryman states that the season of 
1910 was unusually dry all over the country, and especially in Mon- 
tana; that the ground was baked so hard in the summer that very . 
little plowing was done in his locality and that it was impossible - 
for him to break his land with the one team of horses which he owned, 
and which, under ordinary circumstances, could easily have plowed | 
the land; that on account of the arid condition. of land in that locality 
it will ibe impossible to profitably cultivate the same until such time 
_ as water shall be placed thereon; that, in addition to the one acre of 
potatoes raised during the season of 1911, he sowed two acres of 
wheat, and harvested same, and also planted and raised a garden, all 


of which no mention was made in his commutation proof, for the 


DECISIONS RELATING TO THE PUBLIC LANDS. | 523 | 


' reason Y thab he believed ‘iat the amount at and plowed was all. he : 
was required to give, and that it would not be-necessary to state what 


_ had been raised on the land. The proof shows that the value of the 


improvements was $800, as stated by the entryman. One of the proof 
witnesses places the value of the improvements at $450, and the 

other one at $500. In support of the appeal, the claimant states that” 

he undervalued the improvements in his proof, as he failed to take 
into consideration the value of labor eapondes.3 in connection there- 
with | nig fe _ 
In view of all the facts and Groamsenees the Deparment is et 
the opinion that the proof should be accepted, so as to relieve the. 
claimant from further requirement of. residence, but the final cash 
certificate must be canceled, for the reason that the cost of irrigation, © 
which is to be apporioned against the land has not and could not ~ 
have been paid by the entryman, and the land has not been reclaimed. 
It is accordingly directed that said certificate be canceled and that the | 
proof be accepted, unless other objection appears. . 

The decision appealed from 1 is Serene modied: 


JAMES C, GREAR. 
Decided February a 1918. 


SECOND HoMESTEAD ENrey—Act OF PEBRUARY 8 3, 1911. : 
The fact that a homestead entryman receiv ed for the relinquishment of his 
entry a small fee paid to a commissioner for executing his homestead | 
entry papers, . in addition to the filing fees paid to the local officers, will 
not di squality him to make-second entry under the act of. Pebrilaty 3,.1911. 


ADAMS, , Férst. Assistant Seoretary: ig eon : 
October 27, 1911, James C. Grear eiatle homestead entry No. 015829, 
for the SE. 4, Sec. 99, T. 12 S., R. 24.E., Phoenix, Arizona, Tand 
— district. It appears that he had formerly. made homestead entry for 

the SW. 4, See. 15, T. 15 S., R. 25 E., which was relinquished. ‘Decem- 

_ ber 8, 1910. He hecetved for his relinquishment $16.85. | 

| From a decision of the Commissioner of the Generel aiid Office, 
dated March 29, 1912, holding his entry for cancellation upon the © 
ground that he had received e valuable. consideration for his re- 

Hnquishment, in excess. of the filing Tees, this eppest: is. prosecuted 


— to the Department. 


It appears from the record and. affidavit fe claimant that in Pree 
his former entry he paid the register and receiver $16 filing fees, and | 


-. that he paid the commissioner before whom the papers were executed 2 


eighty-five cents for the execution thereof. Had he been able to ap- 
pear before the local officers and have these. papers executed, the fee | 
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of eeherive: ere would not have been charged, but, fnnge ach as 
this was necessary for the proper completion of his papers, to make 
- them sufficient to file, and, as he only received for his relinquishment — 
- the amount of fees paid the commissioner, it is not believed. he is 
‘disqualified under the proviso to the act, of oe. 3, 1911 (36. 
- Stat. , 896), which provides: | ee | | 
Provided, That the provisions of this act shall ‘not apply to any person whose, | 
former entry was canceled for fraud, or who relinquished his former entry for 
a valuable consideration. in eXCeSs of the Cae fees paid oe him: on his original 
‘entry. | | | : : 
Itis he opinion of Ati Deparcaant that ahimaat aid not receive | 
a valuable consideration for his relinquishment, in excess of the ae : 
fees paid by him, within the meaning of the act ereNs cited, | 
The decision appealed from is reversed. Bs | 


——— 


DENVER POWER AND IRRIGATION COMPANY ET AL. 


RIGHT oF Way—Powsr SITE, | 

~All projects wherein the power possibilities are “ach as to constitute the main 
factor of value should be made the subject of permits under the act of 
February 15, 1901, and the regulations thereunder, rather than of ease- 
ments under the acts of March 8, 1891, and May. 1, 1898. 


Secretary Fisher to ae: Comoe of the General Laind O fice, 
February 7, (1918. 7 


| On ais 20, 1901, a right of way was ipiieell to The Delve: 
| Power and Terigation Company, granting an easement covering what 
_ is termed the Eagle Rock reservoir site, together with various appur- 
tenant conduits, under the provisions of the act of March 3, 1891 
(26 Stat., 1095), and the act of May 11, 1898 (30 Stat., 404). : 
, Said reservoir site is situate on the South Fork of the South Platte 
River, south and west of the City of Denver, Colorado, Said 
Saniany will. be. hereinafter termed the Denver Company, for 


convenience. . > 


_ It is unnecessary to recite Hier all ee ee that have oe since _ 


taken with reference to said easement. It suffices to state that an — 


application conflicting with said easement was filed by W. E. Bates, 
applicant for the High Line reservoir site, conflicting with the 
southerly end of said Eagle Rock reservoir site of the Denver Com- 
pany; and an application was filed by Messrs. C. P. Allen and J. E. 
Maloney, for what was termed the Two Forks reservoir site, conflict- 
ing at least with certain of the canals or water conduits of said ease-_ 
ment of the Denver Company, north of the reservoir site of ane | 
Denver | i a : | 
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Wee Bags and Allen and Maloney alleged that the Denver # 
; Company had failed to construct its proposed works as required by 
the terms of the statute under which the easement was given said 
company, within the period of five years from approval of the ease- 
ment, or at all, and asked that the Government take the necessary 
_ steps to securé.a Judicial declaration of forfeiture of said easement. 
A hearing was ordered by your oflice, at which all parties appeared | 
- and submitted testimony. 
_ The controversy was made the. subject of iepareneitel accion 
of September 20, 1909°(38 L. D., 207), which decision very fully 
stated the material facts and history of the matter up.to that date. — 


Without here commenting upon that decision, its general effect. ‘ 


was to affirm.the decision of your office rejecting the applications of | 
Messrs. Bates, and Allen and Maloney, above mentioned, and you 
were directed: to prepare the record of the Denver Company’ S ease-. 
ment for submission to the Department of Justice, with view to in- 
stitution of suit to forfeit said easement. That Rae became final; 
sald. applications. of Messrs. Bates, and Allen and Maloney were re- _ 
jected, and the papers pertaining to the Denver onmpanys: ease- _ 
ment were transmitted to the Department of Justice. 

In the meantime, on May 25, 1909, the Denver Company had filed 
an application under said Rola of. 1891 and 1898, supra, for what it 
termed an_ enlargement of said Eagle Rock reservoir site, -which 
application is still pending, and the other parties mentioned also filed 
certain further applications which were rejected under authority of 
said departmental decision of September 20, 1909 (38 L. D., 207). 

On December 18, 1909, a further application for what was termed 
the Low Line Two Forks reservoir site was filed by Messrs. Allen 
and Maloney; said application was rej jected by ‘your office on Febru- 
ary 2, 1911,:for supposed conflict with said outstanding easement of 
the Denver Company. By departmental decision of August 29, 
1911, the application was remanded to your office in order that inves- — 
tigation might be made as to whether as an actual fact said proposed — 
Low Line Two Forks reservoir site was in conflict with the Eagle 
Rock reservoir site of the Denver Company. By departmental de- 
_ cision-of January 25, 1912, it was ordered, upon your recommenda-_ 
tion, that your office be reinvested with jurisdiction: to further — 

consider said application of Messrs. Allen and Maloney, it appearing — 
that there was actually no conflict on the ground between the two — 
proposed reservoir sites, although the Low Line Two Forks reservoir 


site did conflict with certain of the conduits included in said easement. | | 


_ It does not appear that any further or final action was taken by 
your office upon said application acer said departmental decision of 


Z January 25, 1912. 
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. Tt appears that after the rejection of the application of Mr. Bates 
| by said departmental decision of September 20, 1909 (38 L. D., 207), 
an application for the same proposed High ine reservoir site was. 

- filed by the High Line Reservoir and Irrigation Company, of which — 

Mr. Bates was president; that said second application was rejected 

by departmental decision of September 27, 1910 (unreported) ; that 

‘soon thereafter said company filed still a further application, for the 

same site, which your office declined to consider, and by your decision 

of August 1, 1911, you returned the papers to the company. | 

_ This general matter and: the controversy between Mr. Bates, the 

High Line Reservoir and Irrigation Company, Messrs. Allen and — 

_ Maloney and the Denver Company, have been given much considera- 

tion by the Department, and have been made the subject of numerous 

- oral arguments by counsel. for the various persons and companies 

interested, and of many conferences between officers of different _ 

bureaus of this Department. : 

During: the pendency of these proceedings the Daves Company _ 
asked that it be permitted to surrender its outstanding easement, 
without, litigation, and that thereupon its apr nennon for said en- 
larged Eagle Rock reservoir site be approved. 3 
_ All the applications hereinabove mentioned were filed ee the pro- 
visions of said act of March 3, 1891 (26 Stat., 1095), and of said act 
of May 11, 1898 (30 Stat., 404), supplemental to the earlier statute. 

Said statutes provide for the granting of an easement to applicants, 
under certain conditions, subject to the condition that the works be 
constructed within five years after the granting of the easement, it 
being required that the application shall he for the mae purpose of 
irrigation. 

“The project, of the Dane Combaity has been ener | by the com- 
pany to be primarily an irrigation project, but after investigation 
by the Director-of the Geological Survey the Director reports that 
- this project, while possessing possible value for irrigation, is mucli 
more valuable for its power possibilities, and can not, in his opinion, | 
be classed otherwise than as a power project. 

In the exercise of its discretionary power in the premises, iia ‘Det 


- partment believes that sound administrative policy dictates that all * A 


projects wherein power possibilities are such as to constitute the — 
main factor of value, should be made. the subject of permits under 
the act of February 15, 1901, supra, and regulations thereunder, 
_ rather than of an easement under the provisions of the acts of March 
3, 1891, and of May 11, 1898, supra, thereby preserving a greater ele- 
ment. oe governmental control than might be possible after granting 
of an easement. ' 

With this policy in mind it is believed that any rights secaided | 


vor the Denver Company should be under a permit under said act of 
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February 15, 1901 , supra, for some reasonable term, and with such 


ra 


conditions attached as it may seem proper to lay upon the company. 
‘Comparison of the probable estimated value of the various pro- 
jects mentioned, and the weighing of one with another, has brought 


the Deparuuent to the opinion that the present project: of the Denver a 


Company offers much greater probable benefit to the community 
wherein the land involved Is situated than do the other projects | 


~ noted. 


The topogr aphic. seaatous In he immediate Bans considered 
with the probable water supply, and with existing water rights and 


7 projects of the locality; make it appear advisable, if not imperative, _ 
that the possible utilization of the flood waters of both the South ~ 


Fork and the North Fork of the South Platte River be brought under 
one. control to. an extent obviously impossible if the application of 


Mr. Bates or of the High Line Reservoir and Irrigation Company 
or of Messrs. Allen and Maloney were approved. As above sug- 
gested, also, the Department 1 is disinclined at present to approve any 


application covering the great. possibilities of this. location, under 


the act of 1891, providing for the granting of an easement. ne 
This etn is informed by the Department of Apriculiare | 
that the Denver Company has filed with the Forest Service an appli- — 
cation for a right of way permit under said act of ‘February 15,1901 
(31 Stat., 790), covering said enlarged Eagle Rock reservoir site; that 
sald aoolienien has. been examined under the regulations ae the 
Forest Service, and that the Department of Agriculture ‘is prepared : 


to issue such permit, with certain conditions attached covering the _ 
time within which construction work must be commenced and fin- 
~ ished, and cOvENne any use of the project so generation of electri] 1¢ 


power. 3 

‘Under the existing | pr ee the land i in aieoes hein within the. 
Pike National Forest, the Department of Agriculture has jurisdic- 
tion to’ issue a permit under the act of February 15, 1901, covering 
the Eagle Rock reservoir site. = 

The Denver Company has filed in ‘hie Decsvenedtc a faunal sur- 
render of its said outstanding easement, and has formally waived. 
and withdrawn its said application filed May 25, 1909 (Denver 
02202), under the act of 1891. | 


In view of the Department entertaining thie belief that the’ greatest _ 


public good will be served by permitting construction under the 
project of the Denver Company, and in order that this long pending 


matter may be forthwith brought to a final determination, the papers __ 


relating to the pending application of Messrs. Allen and Maloney, 
and also certain of the papers relating to the applications of the High | 


Line Reservoir and Irrigation ‘Company have been forwarded ‘by “oe 
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your office for consideration, although in the ordinary course of busi- 


ness action would be taken by your office upon the application of 


Messrs. Allen and Maloney before returning the papers to the De- 
-partment.. As all parties have been repeatedly heard, however, itis 
not thought that any injustice will be done by now taking final action. . 

In view of all the foregoing it is hereby ordered and adjudged: 


1, That the pending application of ‘Messrs. Allen and Maloney, for the Low 
Line Two Forks reservoir site (Denver 011882) or any other filings or appli- — 
cations which may possibly have been later made, covering said proposed - 
reservoir site, be, and the same are hereby finally rejected; and you will cause 
proper notations of this rejection to be made upon the records of your office and 
‘give necessary instructions for ‘the making of such notations upon the records 
of the Denver land office. 

2, That neither W. EB. Bates nor the High Line Reservoir and Trrization 
Company. have any rights in the premises, and that your decision of August 1, 


1911, declining to consider any renewal of the application by Mr. Bates or. by | 


said company, is hereby formally affirmed: 

8. That the easement heretofore granted to The. Denver ‘Bows and Irriga- | 
tion Company by approval of June 20, 1901, under the acts of March 3, 1891 
(26 Stat., 1095), and of May 11, 1898 (30 Stat., 404), is hereby canceled upon 
the formal surrender thereof filed with this Department by said company, and - 
you will cause proper notations to be made of such cancellation. 

4. That the application of The Denver Power and Irrigation Company, filed 
in'the Denver land office May 25, 1909 (Denver 02202), for the enlar ged Bagle 
Rock reservoir site, under said acts of March 3, 1891, and May 11, 1898, is 
hereby rejected and canceled, upon the waiver and withdrawal of said applica- 
tion filed by said company, and proper notations of this action will also be made. 

This action clears the entire record of all pending claims of The 
Denver’ Power and Irrigation Company, of Messrs. C, P. Allen and . 
J. E. Maloney, and of Mr. W. I. Bates, and of the High Line Reser- 
voir and Irrigation Company before this Department, thereby _ leav- 
ing the land clear and open for the exercise by the Department of 
Agriculture of its discretionary power to issue a permit to the Denver 
Company for its said reservoir site if said Department deems such 
action proper, as to which this Department expresses no opinion. 

A copy of this decision is sent to the Popsranens of ene 


for its information in the premises. 


_ GLASSIFICATION AND VALUATION OF PUBLIC COAL LANDS. 
peer ee ae = 
| | February 20, 1913. 
| | I. CLASSIFICATION, - | 
AG ‘Hand shal - classified as coal land. if it contains coal having— 


(a) A heat value of not Jess than 8,000 B. t. u. on an eS 
unwashed or washed, unweathered mine sample, 


DECISIONS RELATING TO THE PUBLIC LANDS. 529 - 


(e) A discineds of or equivalent to 14 Fach for coals having a. 


heat value of 12,000 B, t. u. or more, increasing 1 inch for a decrease 
- from 12,000 to 11,000 B. t. uw, 1 inch for a decrease from 11,000 to — 


10,500 B. t. u., 1 inch for sath decrease of 250 B. t. u. from 10,500 to 
10,000, and 1-inch for each decrease of 100 B. t. u. below 10,000. 
(c) A depth below the surface for a bed of coal 6 feet or more 
thick of not more than 100 feet for each 300 B. t. u. or major fraction 
thereof, and for a bed of minimum thickness for that coal'a depth 
of not more than 500 feet, and for beds of any thickness between 
- the minimum and 6 feet a depth directly proportional to that thick- 
ness within these limits, provided.that, if the coal lies below the | 
“depth limit but within a horizontal distance from the surface not — 


a2 exceeding 10 times the depth limit, or if its horizontal distance from 


the foot of a possible shaft (not desper: than. the depth limit) ‘plus 
7.5 times the depth of such shaft does not exceed 10 times the depth 
limit, the land shall be classified as coal land; provided, further, 
that the depth limit shall be computed for ach individual bed, 
except that’ where two or more beds occur in such relations that. they 7 
may be mined from the same opening the depth limit may be deter- 
mined on the group as a unit, being fixed at the center of weight of 
the group, no coal that i 1s below the depth limit thus determined to 
‘be considered. - 

_ 2. Classification shall ie fade ty quarter-quarter wots or sur: 
veyed lots, except that for good 3 reason classification may be made by 
24-acre tracts or ‘multiples thereof described as minor subdivisions of 
quarter-quarter sections or rectangular lotted tracts. 


™ VALUATION. 


3. For purposes of valuation the price: per ton for a noncoking, 
corer coal 6 to 10. feet thick shall be one-tenth of a cent for 
each 1,250 Btu: 

(a) Provided that the price per ton may be ineroaeed by not more 
than. 100 per cent if the coal is coking, smokeless, or anthracitic or — 


_. has other enhancing qualities; or it may be decreased for high sul: | | 


phur or ash, friability, or nonstocking or other —— that reduce 
the value; and | 


(6) Provided, further, eat if the coal in one bed is over 10 feet © 


thick the price on each foot above 10 feet shall be reduced 1 per cent. _ 
for each such foot (thus the reduction will be 1 per cent on the — 
eleventh foot, 2 per cent on the twelfth foot, and so on); oF if the 
coal is less than 6 feet. thick the price shall ie reduced by multiply- tos 


, i mg the normal value by att , where ¢ equals thickness i in feet; and 


(ec) Provided that where the thickness of any bed varies irregularly — 


its computed thickness (CT) over any area shall be i to the - 
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average of the measurements (AM) less the sum of the differences” 
between each measurement and’ the average of the measurements 
| (SD) puvidee by the, sum of the measurements ( 2) | 
OT= a ee 

oa The value. of any acre within 15 miles’ ma a railroad. in operation 
shall be determined atthe rate per ton prescribed above on an esti- 
mated recoverable tonnage of 1,000. tons to the acre-foot: 
Provided. that. if. the coal is in several beds having an. aggregate — 

thickness of more. than. 10: feet if beds. less than. 6 feet, thick are con- 
sidered at the reduced. thickness as prescribed above, the value. due 
to each foat.above 10 feet. shall. be reduced 1 per cent for each such — 
foot (as in computing the price per ton. on a single thick bed) © 


up to a thickness of 80 feet, above which any additional thickness - 


shall be valued at 30. per cent of the normal value. 

5. This price shall be decreased one-half if the land is more than. 15 
miles. from a: railroad, in operation, or if it is. within that limit but 
inaccessible. owing: to topographic conditions; but no land shall be 
valued: at less than the legal minimum price, nor shall the price of 
_ any land exceed $300 an acre except in districts which contain large: 
coal mines and where the character and extent of the coal are oe 
known. | ; 

6. Within the sare one eous a oT allowance. shall be made 
for increasing, depth,.and: allowance may be made for any: special con- 
ditions enhancing or ‘diminishing the value of the land for coal 
mining. 

eae Bi only a part of a smallest legal sabdwison a is underlain by 
coal the price per acre. shall be fixed by: dividing the total estimated 
coal values. by, the number of acres in. the subdivision, but this oo 
shall not be less than the minimum provided by law. 

_ 8, When lands. which were at the time of classification more than 
15 miles. from a railroad are brought within the 15-mile limit by the 
beginning of operation. of a.new road, all values given in the original» 
_ classification. shall be doubled by the register and receiver. 

9. Review of classification or valuation may be had. only. on: appli- 
cation. therefor to the Secretary,, accompanied. by a clear and specific 
statement of conditions not existing or not known to exist at the time 
of examination. 7 

| Watter L. Renan. 
| _ Secretary. . 
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MATTHEW L. KAGLE, | 


" EINLARGED HoMEsTEAD—CULTIVATION. 
_ The provision in paragraph 18 of the instructions. of July 15, 1912, under the 


three-year homestead act of June 6, 1912, that where good faith appears, | 


proof may be accepted: if it shows. cultivation of at least one-sixteenth. in 


one year and at least one-eighth in the next and each succeeding year until ot 


final proof, without regard to the: particular year of the. homestead. period 
in which the cultivation of the one-sixteenth, was performed, is applicable 

-_ to entries made under’ sections 1 to 5 of the enlarged homestead act of 
February. 19, 1909, as well as. to homestead entries under BECHIONS: a to. 
2291 of the Revised: Statutes. 


| CULTIVATION—-SUMMER F'ALLOWING. 
Summer fallowing can, not be. acceso as tie. equiv alent: of eultiv ation under ) 
the. homestead laws. 8k , : 


‘Secretary Fisher to the Commissioner of the General Land Offce, 
= February 26, 1913. | 


” 


Your. letter of February 6, 1913, reports that you have under con- 
sideration the appeal of one Matthew L. Kagle from the decision of _ 
the register and receiver rejecting proof submitted on homestead - 
entry 010190, Roswell, New Mexico, act of February 19, 1909; for a 
tract. of 320.85 acres; that the aces as to the nesdencs of the 
entryman, and improvements placed, by him upon. the land is satis- 
factory but that the proof of cultivation shows only 6 acres cultivated 
: during the year 1910, 20 acres. in 1911, and approximately 40 acres © 
--in 1912. Referring to the act of June 6, 1912 (37 Stat., 123), and 
paragraph 18 of instructions of July 15, 1912 (41 L. D., 103), you 
express. the opinion that. your office ait reject. the. PE oof submitted 
because of insufficient showing of cultivation. 

Sections 1 to 5 inclusive af the act of F ebruary 19, 1909, SUPPO, 
require the cultivation of at. least one-eighth of the area entered dur- 
ing. the second year after entry and of at least one-fourth, of the land 
in the entry beginning with the third year thereof. This was modi- - 
fied by the act of June 6, 1912, supra, to the extent of permitting © 
final proof to be offered in such cases upon a showing of' three years’ 

- pesidence and cultivation and of submission of evidence that not less. 
than one-sixteenth of the area entered had been cultivated duri ing 
the second year of the entry: and. not. less than one-eighth, during the | 
third year and until final proof. 


In issuing instructions under the act of June 6, 1912, ‘the Depart- wo ot 


ment, realizing that it might be impossible for the persons who had _ 
made homestead entries prior to June 6, 1912, to submit evidence 


that they had cultivated one-sixteenth of the area beginning: with the 


second year and one-eighth beginning with the third year of the 
entry, stated in paragraph 18' of the instructions that where the good. _ 
faith of the entryman should appear, proof might be accepted if it — 


532 DECISIONS RELATING TO THE PUBLIC LANDS. 


shows cultivation of at least. one-sixteenth in one year and at least 
one-eighth in the next year and each succeeding year until final proof 
without regard to the particular year of the homestead period in 
which the cultivation of the one-sixteenth was performed. - This 
provision is applicable to entries made under sections. 1 to 5 of the act 
of February 19, 1909, as well as to homestead entries made under sec-_ 
tions 2289 to 9991 of the Revised Statutes. Therefore, where proof 
in such cases shows.good faith and cultivation as set out in said para- 
graph 18 of the instructions, the Department is aware of no reason | 
why same may not be accepted. In this connection your attention is 
directed to the holding in paragraph 4 of the circular of July 15, 
1912, that “summer fallowing can not be accepted as the squivelent 
of cultivation and this was equally true of the old laws which re- | 
quired the land to. be cultivated to agricultural crops other than 
hative grasses.” It is suggested that your office proceed with the 
adjudication of the case before it, according to the entryman, if 
decision be adverse, the usual. ceht of appeal to the opens 
_ whereupon the case will receive consideration. | 


RIGHTS OF WAY FOR POWER PURPOSES THROUGH PUBLIC LANDS | 
AND RESERVATIONS (EXCEPT NATIONAL FORESTS). 


REcuLAtIons. 7 
GENERAL STATEMENT. 


1. The act of ebeuaty 15, 1901, chapter 379 (81 Stat., 790), entitled 
“An act relating to rights of way thr ough certain parks, PeseTVvaHOns; 
and other public lands,” is as follows: ; 


Be it enacted by the Senate and House of Representatives a the United States 
of America ‘in Congr ess assembled, That. the Secretary of the Interior be, and 
hereby is, authorized and empowered, under general regulations to be fixed by 


. him, to permit the use of rights of way through the public jands, forest and © 


other reservations of the United States, and the Yosemite, Sequoia, and General 
Grant National Parks, California, for electrical plants, poles, and lines for the. 
generation and distribution of electrical power, and for telephone and telegraph 
purposes, and for canals, ditches, pipes and pipe lines, flumes, tunnels, or other 
water conduits, and for water plants, dams, and reservoirs used to promote 
_ irrigation or mining or quarrying, or the manufacturing or cutting of timber or 
lumber, oy the supplying of water for domestic, public, or any other beneficial 
uses to the extent of the ground occupied by such canals, ditches, flumes, tun- 
nels, reservoirs, or other water conduits or water plants, or electrical or other 
works permitted hereunder, and not to exceed fifty feet on each side of the 
_ marginal limits thereof, or not to exceed fifty feet on each side of the center 
_ line of such pipes and pipe lines, electrical, telegraph and telephone lines and. 

poles, by any citizen, association, or corporation of the United States, where it 
is intended by such to exercise the use ay sue or any one or more 
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of. the purposes herein named: Provided, That such: permits shall be allowed | 
within or through any of the said parks or any forest, military, Indian, or other 
reservation only upon the approval of the chief officer of the department under 
whose supervision such park or reservation falls and upon a finding by him . 
that the Same is not incompatible with the public interest: Provided, further, 
That all permits given hereunder for telegraph and telephone purposes shall be. 
subject to the provision of title sixty-five of the Revised Statutes of the United — 
States, and amendments thereto, regulating rights of way for telegraph companies ° 2 
over the public ‘domain: And provided fur ther, That any permission given by | 
the Secretary of the Interior under the provisions of this act may be revoked » 
by him or his successor in his. discretion, and shall not be held to confer any 
right,. or easement, or interest in, to, or over any public land, reservation, OY 
park. 

2, This act, in general terms, sonics the Secretary of fhe Tete. 
rior, under regulations to. be fixed by him, to grant permission to use | 
tights of way ‘through the public lands, forest, and other reservations - 
of the United: States, and the Yosemite, Sequoia, -and General Grant — 
' National Parks in California, for every purpose contemplated by sec- _ 
tions 18 to 21 of the act of March 3, 1891 (26 Sfat., 1095, 1101), and 
by acts of J anuary 21, 1895 (28 Stat., 685), May 14, 1896 (29 Stat., 
120), and May 11, 1898 (30 ‘Stat., 404), and for oie: purposes addi: 
tional thereto, except. for tromroade, the provisions relaeng to-tram-. 
roads, ee in the act of 1896 and in section 1 of the act of 1898, 
aforesind PEMAUNING unmodified and not ee in any MAGNEL 
extended. , 

- 3, Although this act does not expressly repeal. any provision of 
law relating to the granting of permission to use rights of way con- 
tained in the acts referred to, yet in view of the general scope and — 
purpose of the act, and of the fact that Congress has, with the excep-_ 
tion above: noted, embodied therein the main. features of the former 
acts relative to the granting of-a mere permission or license for such | 
use, it is evident that, for purposes of administration, the later act — 
should control-in so far as it pertains to the eranting ef permission 
to use rights of way for purposes therein specified. Accordingly, all 
applications for permission to. use rights of way for the purposes 
specified in this act must be submitted. thereunder. "Where, however, | 
any canal or ditch company formed for the purpose-of irrigation, any _ 
- individual, or association of individuals, seeks to acquire a right of 
way for ireomtion canals, ditches, or reservoirs, under said sections of 
the act of March 8, 1891, and section 2 of the act of May 11, 1898, 
_ supra, the appliontion must be submitted in accordance with the regu- 
lations issued under‘ said acts. es, 
.  4.. By section 1 of the act of seo 1 1905 (38 Stat., 628), it is 
provided: - | 
_ That the Secretary of the Deps tment of Agriculture s shall, from and after the. 


passage of this act, execute or cause to be executed all laws affecting public lands 
heretofore or hereafter reserved under the. provisions ‘of section twenty-four of 
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_ the act entitled “An act to repeal the ‘timber-culture laws, and for other pur- 
poses,” approved March third, eighteen hundred- and ninety-one, and acts sup- 
| plemental to and amendatory thereof, after such lands have been so reserved, 

excepting Such laws as affect the surveying, prospecting, locating, appropriating, 
entering, relinquishing, reconveying, certifying, or patenting of any such lands. 

5. Under this section it has been determined that the Department 
_of Agriculture is invested with jurisdiction to pass upon all applica- 
tions under the said act of February 15, 1901, for permission to. 
occupy and use lands in national forests. 

6. Therefore when it is,desired to obtain permission to use a: right a 
of way over public lands within a national forest, an application 
should be prepared in accordance with the regulations issued by the 
Department of Agriculture and the same submitted to the proper 
officer of that department, as in these regulations more fully set forth. 

7. Any occupancy or use of public lands, reservations, parks, or 
national forests. for the purposes set forth in the statute, except under 
authority first. secured from.the ‘proper department, is trespass. — 

8. The statute does not make a grant in the nature of an easement, 
but authorizes a mere permission revocable at any time, and it gives 
no right whatever to take from public lands, reservations, parks, or 
national forests adjacent to the right of way any material, earth, 
‘or stone for construction or other purpose. 3 | 

9. Permission may be given under this statute for rights of way 
through unsurveyed as well as surveyed lands. 

10. Public lands of the United States chiefly valuable for power 
purposes are from time to time withdrawn from settlement, location, 
sale, or entry and reser ved for power purposes under the «withdrawal 
act of June 25, 1910 (36 Stat. 847), as amended by act of August 
24, 1912 (87 Stat., 497), or under sections 13 and 14 of the omnibus 
Tndian act of June 25, 1910 (36 Stat., 855). Such reservation not only 
effects retention of the lands in Government ownership, but relieves 
the eventual ‘permittee from the necessity of dealing with the numerous 
ek or claimants that would otherwise succeed wo the ownership, 
‘be secured froth the United States under eee ine On approval 
of a power project under the following regulations, modification of the 
withdrawal to allow the issuance of the necessary permit is secured, so 
that the withdrawal in no way interferes with power development. It | 
is suggested, therefore, that prospective applicants under these regu- 


lations furnish to the Director of the Geological Survey, Washington, — 


D. C., at the earliest possible stage of operations, an approximate 

description by legal subdivisions of the land affected, together with a- 
brief statement of the extent of the power resources involved and a 
request that a withdrawal be made. Such requests will be given 
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immediate attention to the end that is vhieedeved ee affected 
‘pay be withdrawn in so far as uae) are found to i value for 
_ power purposes.. | 
11. The following regulations g govern the j issuance - of permits under : 
the said .act.of February 15, 1901, that involve the use of or inter-_ 
‘ ference with valuable power resources or that involve rights of way _ 
for the development, transmission, or use of power. They are a 
revision of and supersede reoulations on the. same subject, approved 
August 24, 1912 (41 L. D., 150), which superseded sections 37-45, 
—ynclusive, of the “ Regulations concerning right of way over sublic 
lands and reservations for canals, ditches, and reservoirs, and use of. 
right of way for various purposes,” approved June 6, 1908 (36 .L. D., 
579-583), so far as they relate to permits that involve the use of or 
interference with valuable power resources or that involve rights of. 
way for the development, transmission, or use of power. Permits | 
under said act that do not involve the use of or interference. with 
valuable power resources and that do not involve rights of way for — 
the development, transmission, or use: of power are issued in accord- 
ance with the said sections of the regulations of June 6, 1908. | 


REGULATIONS. 


Rretnation a Preliminary power permits issued by the Secretary | 
cof the Interior allow the occupancy of the public lands and reserva- 
tions of the United States (except national forests) and of the | 
Yosemite, Sequoia, and General. Grant National Parks, all herein- 
after called “Interior Department lands,” for the purpose of secur: 
ing the data required for an application for final permit. Final 
power permits issued by the Secretary of the Interior allow the occu- 
pancy and use of Interior Department lands for the construction, 


- maintenance, and operation of works that involve the use of or inter- — 


ference with valuable power resources or that involve the ‘develop-: 
ment, transmission, or use of power. -All permits will. be issued, 
exinded, renewed, or revoked only by the Secretary of the Interior, 
- hereafter in ‘these rapula aor called “ the Secretary.” 
Ree. 2. Application for preliminary or final power permits for 
occupancy or use of lands of the United States should be submitted 
as follows: — | 
For Interior Depart in To the local land office of the land 
_ district in which the lands are situated. If the lands are situated in 
more than one district, the lands in. both districts shall be embraced. 
in one set of application papers, which shall be submitted in-any one 


of such districts at the option of the applicant, who shall submit to ~ 


the local land’ office in each of the other districts a print copy of the | 
maps. submitted t to ‘the local land office of the first. district. . 
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For national forest lands: To the district forester of the district in 
which the lands are situated, unless otherwise directed by the regu 
_lations of the Department of Agriculture. | 

For lands in part national forest lands and ‘in ae Interior Des 
partment lands: In the. same manner as for national forest lands, 
but the applicant shall also submit to the local land ‘office in the land 
district in which the Interior Department lands are situated such _ 
maps and papers and copies thereof as are required i in these Beat 
tions. 

- ‘Rae. 3. Priority of Sasnecion of ieee for. final power | 
: permits shall be initiated in the order of filing complete applications 
whether such applications shall be for preliminary permit as -pre- 


~ geribed in regulation 10 or for final permit as prescribed in either reg- . 


ulation 11 or regulation 12.. If a preliminary permittee shall file such 
- complete application for final permit before loss of priority initiated 
by the application for preliminary permit, the priority so initiated’ 
shall be maintained by the application for final permit and be effective 
as of the date of the application for the preliminary permit. Priority 
shall be maintained, however, only in so far as the projects shown in 
the application for final permit are within the approximate limits of 

diversion and discharge as shown in the application for the prelimi- 
nary permit. Priority initiated or maintained by an application for 
final permit shall be lost if the applicant fails to make the payment 
required and to return a duly executed agreement, as prescribed in 
regulation 14 or in regulation 15, within 90 days from a date fixed in 
the letter transmitting such agreement to him, unless a longer time 

is allowed by written authority of the Secretary. Priority initiated — 
by an application for preliminary permit shall be lost: (1) if the 
initial payment is not made within 60 days of demand therefor; or 
(2) if the application for final permit is not filed within the time re- - 
' quired in the preliminary permit. Priority initiated or maintained. 
by an application for a permit shall be lost if the permit is revoked. 


_ No other application either preliminary or final, for a like use cover- 


ing in whole or in part the same or adjacent lands, will be accepted 
_ from the permittee whose priority is lost until the expiration of one 
year thereafter; and this restriction shall extend to transferees of the 
permittee and, if the permittee is a corporation, to reincorporations 
representing the same or associated interests, whenever in the judg- 
ment of the Secretary a transfer or reincorporation has been effected _ 
_ for the purpose or with the result of escaping the restriction of this 
regulation, it being the intent of such restriction to leave open to 
. other applicants for a period of one year power sites upon which 
priorities have lapsed as provided in this regulation. 
_ Rec. 4. Final power permits will be issued only in case it appears 
that the proposed development will be in general accord with the 
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iaee: benéficial utilization of ae resources ere or | consistent 
with the public interest. No final power. permit will be issued if the 


works to be constructed thereunder would in any way be incompati- 


ble with works operated or constructed or to be constructed under an 
existing final. power permit. No final power permit will be issued 
for the construction of works within an area covered by a prior pre- 
liminary permit until after the filing of final application or the loss 


of priority by the prior preliminary permittee. Applications for final — 


power permits involving in whole or in part the same lands will be 
examined in order of their priority, but before the issuance of final 
permit consideration may be given, in the discretion of the Secretary, 
_to the financial ability and business connections and affiliations of the _ 
applicants. Successive preliminary permits maybe issued. covering _ 
the same power site, but in each successive preliminary permit. it 


shall be specified that such permit is subordinate to all outstanding 7 


’ prior permits and shall not adversely aifect any rights thereunder. 
Ree. 5. The applicant must file as a part of his application the. 


evidence: of initiation of water appropriation in these regulations . _ 


hereafter required. Thereafter no protest against the issuance of a — 
| permit, if based upon alleged lack of water rights, will be considered ; 

nor, in general, will -any allegation that the: time of beginning or 
completion of construction has been or is delayed by litigation over 
water rights be accepted as a sufficient reason for granting any exten- 
sions of time. Wherever the approval or permission of one or more’ 
- State agencies is required by the State law as a condition precedent 


to the applicant’s right to construct or operate or.to take or use water. _ 
_ in the operation of the works described in any application for a final — 


‘power permit, duly certified evidence, in duplicate, of the approval — 


or permission so required must be filed before issuance of such permit. _ 


Rec. 6. Unless sooner revoked by the Secretary, a final power per- 

‘ mit shall terminate at the expiration of 50 years from the date of the © 

_ permit. If, however, at any time not less than 2 nor more than 12 | 
years prior to the termination of the permit, the permittee shall 

formally notify the Secretary that he desires a new permit to occupy . 


"and use such lands as are occupied and used under the existing 
permit, and will comply with all then existing laws and regulations - 


governing the occupancy and use of lands of the United States for 
power purposes, the existing permit will De considered as an applica- | 
tion for such new permit. 
Ree. 7. The following terms, wherever used in these eviatione 7 
shall have the meaning eee in this, ae assigned to them, 
‘Yespectively, viz: — 7 
“ Municipal purposes ” means and includes all purposes within 
municipal powers as defined by the charter of the municipal corpo- 
ration, ‘where any such pup is ey pursued by the municipal = 
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corporation itself with the primary object of promoting the security, 
health, good government, or general convenience of its inhabitants. 

“ Power. business * means the entire business of the applicant or 
permittee in the generation, distribution, and delivery of power by 
means of any one power system, together with all works and tangible: 
property involved. therein, including fr eeholds and leaseholds in real 
eae | | | 

“ Power system ” means all inbeseonnecied plants and works for 
the generation, distribution, and delivery of power. | 
ve Power project” means a complete unit of power dovalonmend | 
consisting of a power house, conduit or conduits conducting ‘water _ 
thereto, all storage or diverting or fore-bay reservoirs used in ‘connec- 
tion-therewith, the-transmission line delivering power therefrom, any — 
other miscellaneous structures used in connection with said unit or 


any part thereof, and all lands the occupancy and use of which are 


necessary or appropriate in the development of power in said unit. . 

“ Project works ” means the physical structures of a power project. 

“ Construction of the project works.” means the actual construc- 
tion of dams, water conduits, power houses, transmission lines, or 
- some permanent structure necessary to the operation of the complete 

‘power project, and does not include surveys or the building of roads 
and trails, or the clearing of reservoir sites or other lands to be occu- 
pied, or the performance of any work preliminary to the actual con- 
struction of the permanent project works. 3 

“Operation ‘period ” means the ‘period covered by final permit sub- 
sequent to the actual. beginning of operation. 3 

““‘Survey-construction period ” means the period casero’ by pre- 
liminary and final polite prior to the operation period. _ 

“ Nominal stream flow ” means the sum of (a) the average of the 
values estimated for the mean natural flow for the two-month (calen- 
dar) minimum-flow period in each successive five-year cycle or major — 
fraction thereof, and (b) the increase in.such average due to artificial 
means other than the project works, i 

“Project storage flow ” means the-estimated increase in nominal 
stream flow made practicable by the project works. 7 

“Available stream flow ” means the sum of nominal stream flow 
and project storage flow. | | 

“Toad factor. ” means the ratio 0 of average power output to maxi- 
mum power output. 

“ Total capacity of the power site” means the power estimated to 
- be available for transmission, and is determined as the continued 

‘product of (1) the factor 0.081; (2) the average effective head, in 
_feet;. (3) the available stream flow at the intake (in second -feet and i In- 





1The factor 0. 08 ccimeadais the nomeower at 70 per cent efficiency of a second- foot of 
water sane through a ‘head of 1 foot. 
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“amount not to Seceed the maximum hydraulic asasiey of the project 
works) ;.and (4) a factor, not less than the average load factor of the 
power. system, representing the degree of practicable utilization of | 

the available stream flow,..and based on the extent of. practicable 
fore-bay storage and the load factor of the power system. = - | 

“ Net capacity of the power site ” means the capacity on which the 
calculation of the compensation hereinafter required to be paid is. 
based, and.is determined by making a deduction from the total 
capacity of the power site which, in per cent, shall be the product of | 
- the square of the distance of primary transinission in miles and. the — 
factor 0.001, but in no case shall such ‘deduction exceed 25 per cent. 

Rec. 8, The occupancy and use of Interior Department lands 

(otherwise than by transmission lines) under. a preliminary or final 
power permit for .power sites of more than 100 horsepower total 
capacity (except permits exclusively for municipal purposes, for irri- 
gation, or for temporary construction. of project works. as in this 
regulation hereafter specified) will be conditioned on the payment — 
in advance for each ‘calendar year of compensation calculated from — 
the “ net capacity of the power site,” as defined in regulation wy at not 
less than the following rates per horsepower per year: | 
For the ‘nexpired portion of the calendar year and for the first full 


calendar year of. the survey* ‘constfuction | Peniee, and ‘sithilatly for ‘the 
‘@peration period 2 Re SO Ee eee ge ST PO Pe ee See Se pe ate ie, See ' $0. O1 


Fer the second full. calendar year, ae each 1 of said pense chon s . 02 
For the third year_-_--.----------- Bh eg eta poi Oe 
For the fotit'th year... een aa Ee atte ce Sie, ise * SOAs 
Or Ghe ath: VeAr lec 22 eas oe ee le a 205 
Mor (he: Sixth yeu tien foh ae eek eee ee, 106 
Por the sevetth veats.2 62sec tees OT 
-For the eighth year-.-..-_--..~----- Peete et aod ea kel. SOS 
Por, (he ninth yea csp 2 oi oie cee eee ted yp OD 
For the tenth and each succeeding year.__—--~---~~--------- ane eee. 10 


The rates per hor sepower per year will be ten times such minimum 
ras however, unless good cause for fixing other rates appears. _ 
The occupancy and use of Interior Department lands by trans- . 


mission lines will be conditioned on the: payment in advance for — 
gach calendar year of compensation to be fixed by the. Secretary 


~ and specified in each permit sora to the circumstances in n each 

case. 3 

The compensation on account of a prinieay power permit will | 
,be calculated from the net capacity of the power site as estimated 
Sy the Secretary at the time of granting such permit. The com- 
pensation on account of a, final power permit will be calculated from 
the net capacity of the power site as estimated by the Secretary at 
the time of granting said final permit, provided that said estimated _ 
net den) may. be adjusted by the Secretary sei to promt | 
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for dente in length of primary Geanenieaon: for increase or 
decrease, by storage or otherwise, of available stream flow to an 
amount of 10 per cent or more, or for increase or decrease of 10 
per cent or more in average etfective head, or in n degree of practicable: | 
~ utilization. 

The first payment es every pam ttee: shall be the Sonera 
for a full year, but any excess of said payment over the pro rata — 
compensation for the unexpired portion of the calendar year in 
which the permit is issued will be credited to the permittee : as a apart 
_ of his payment for the first full calendar year. 

_ All payments made for the survey-construction ae will be 
credited to the permittee for the cancellation of charges as ney 
become due in the operation period. 7 | 

No compensation will be required for the occupancy and use of 
Interior Department lands under a preliminary or final power permit 
authorizing such occupancy and use exclusively for municipal pur- 
poses, for irrigation, or for the temporary. development of power to 
be used in the construction of permanent project works under permit 
issued to the same permittee... All free permits issued under this 
‘paragraph will be subj ect to such special conditions as the Secretary 
may deem necessary in each case to fully protect the | consumers of 
power for such municipal purposes and irrigation. | 
- Tf all or any part of the amounts due for compensation as required 
inthe preliminary permit shall, after due notice has been given, be — 
in arrears for 60 days, then aa thereupon the preliminary permit 
shall: terminate and be void and will be formally revoked by the 
Secretary. If all or any part of the amounts due for compensa- 
‘tion, as required in the final permit, shall, after due notice has been - 
given, be in arrears for six months, then and thereupon the final 
permit shall terminate and be void and will be canes revoked by 
the Secretary. | 

_ At any time not less ees 10 years after the i issuance of final permit, 
or after the last revision of rates per horsepower per year there- 
urider, the Secretary may review such rates: and impose such new. 
gates per horsepower per year as he may decide to be reasonable and 

_ proper: Provided, That the new rates shall not be so great. as to 
result in reducing the margin of income from the project over esti- 
mated and proper expenses (including reasonable allowance for 
repairs and renewals) to an amount which, in view of all the cir- 
cumstances (including fair promotion costs and working capital) 
and risks of the enterprise (including obsolescence), is unreasonably | 
small; but the burden of. proving such unreasonableness shall Test 
upon the permittee. 

The decision of the Secretary shall be final as ee yall matters of fact : 
upon which the calculation of the capacities or compen depends. 
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Ree. 9. All applications for power permits, whether preliminary 
or final, to. occupy and use Interior Department lands under these 
i. regulations shall, if the applicant. be an individual, be accompanied 
by an affidavit by the applicant that he is a eitizen of the United 
| States. Tf he is not a native-born citizen he must submit the usual — 
' proofs of naturalization. If the applicant is an association of citizens, 
each member must make affidavit of citizenship, and.a complete. list 
of the members mustbe given in an affidavit by one of them. Asso- 
clations must, in addition, submit their articles of association ; if 


there be none, the fact must be stated over the signature of each 


-inember of the association. Applications by individuals or associa- . 
tions must also be accompanied by the information called for In ~ 

paragraph (G) of this regulation. _ | 
. If the applicant is an Incorporated company, its. anol ceibe must 
be accompanied by the papers below in this regulation specified: | 

(A) A copy of its articles of incorporation, duly certified by the 
proper officers of the company under its. ae Seal or by. the 
secretary of the State where organized. 

(B) A copy of the State law under which the company was organ- 
ized (if it was organized under State law),. with certificate of the 
governor or secretary of the State, under seal, that the same was the | 
law at the date of incorporation. (See par. (H) of this regulation.) 

(CO). 1 the State law directs that. the articles of incorporation or 
| other papers connected with the organization be filed with any State 
officer, there must be submitted the certificate of such officer that the 
same have been. filed according to 18%, and. giving, the date of the 
filing thereof. f 

(D) When a company is operating in a State other than habs In 
which it is incorporated, it must submit the certificate of the proper 
officer of the State that it has complied with the laws of that State 
governing foreign corporations to the extent required to entitle the 
company to operate in such State. | 

(E) An official statement, by the proper ‘tices under the. Bali of : 
the company, that. the organization has been completed, that the 
company is fully authorized to proceed with construction according 
_ to the existing law of the State in which it is incorporated, and that 

the copy of the articles filed is true and correct. 
_(F) A true list, signed by the president, under the. sen oft ae com- 
pany, showing the names ancl designations of its officers at the daterof 
the filing of the items by. this regulation required. _ 

(G) A copy of the State laws governing water rights, with is cer- 
tificate of the Se or secretary of the State that the same is 8 the 
ae law. | oh | 

(H) If certified copies of the existing fo regarding eompariiieit 
and irrigation, and of new laws as passed from time to time, be for- 
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warded to the General Land Office by the governor or secretary of the 


State, the applicant may file, in lieu of the requirements of para-_ 
_ graphs. (B) and (G) of this regulation, a. certificate of the governor 
or secretary of state,. under seal, that no change has. been made since 


a given date, not Tater -than. that of the laws last forwarded. 


Ree. 10. All applications for preliminary permits to occupy: and - 


use Interior Department lands. for the purpose of securing the data 


required for an ‘application for final permit for power projects. of 
more than 100: horsepower total capacity shall consist of the following ~ 


items (in addition to those specified in regulation 9), each of which 
shall be dated and. signed by the applicant: | oe 

(1) An application in quadruplicate, on Form 3.. | 

(J) A map, in duplicate, on tracing linen, and two. print copies; 


cut. to. a uniform size and not larger than 28 by 40 inches and not 


smaller than. 24. by: 36. inches, with scale so selected as to show upon 
a single map: the power project or projects, applied for, showing the 


_ approximate location of the dams, reservoirs, conduits, power houses, 


and other project works. The map. shall wie All Hines of publie 
land subdivisions by ‘official survey and the protractions on unsur- 
veyed lands of section and township lines, such. protractions. in any 
national forest conforming to the diagram accompanying the procla- 
mation. establishing the boundaries of such national forest; for each 


reservoir site, the distance and bearing of one eect cr the dam ‘. 
from the nearest existing corner of the public survey and approxi- 


‘mately the position of the maximum-flow line; and for each water- 
conduit line, the distance and bearing of each terminus. from the 
nearest existing corner of the public survey and the approximate 


location, of the conduit. If on unsurveyed land, the distances and. 


bearings may be taken from, a permanent mark: on some natural object 
or permanent monument. that can be readily found an recognized. 

(K), Estimates in quadruplicate for each power project of (1) the 
total average effective head to be utilized, and the per cent thereof to 


be obtained from dam and: from water conduit, respectively; (2). the 


stream flow, and the per cent thereof to be made available from stor- 
age by the project works and by: other works, respectively; (3). the 


area to.be flooded by backwater from the diversion dam; (4) the 
length of the proposed water conduit (from intake to. tailrace outlet) ; 
. (5). the: area and available capacity of each. proposed storage reser- 
voir; (6) the probable; load facter of the power system; and (7) the — 


distance, in miles, of proposed primary transmission. 
These estimates should be accompanied by complete statements in 


detail of all data on which. they are based, including stream measure- _ 


ments, rainfall, stream flow and evaporation records, drainage areas, 


» probable points of sees of power, and any other pertinent infor- - 


mation. 
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-(B) A duly certified copy of such notice or application, if any, aS. 
is required: to be posted or filed, or both, to initiate the appropriation: | 
_ of water under the local laws: "This notice or appheation should pro- . 
vide for use, by the applicant for a power: permit or by his. predeces-. 
sors, of sufficient water for the full operation of the project works. 
| Application must be made for the. occupancy and use of such lands 
for: a definite, limited: period only, which period will allow a reason- — 
able time for the preparation and filing of the final’ application as 
_ prescribed in regulation 11. The time prescribed in the preliminary: 
permit may, upon application, be extended by: the Secretary -if the 


completion of the final application has been prevented by unusual — 


_ climatic conditions that could not reasonably have been foreseen or 
by some special or peculiar cause beyond the control of the permittee. 
.. An application for-a preliminar y power permit shall not be com- 
plete until every map: or paper required by regulation 9 and byt this | 
regulation shall have been filed in the form prescribed. ae ee oe 
Ree. 11. AH applications for final permits to occupy and use 


Interior Department lands for power projects’ of more than 100:horse- 


power total capacity shall consist of the Eon OER items (in addition 
to those specified in regulation 9) = , i 
(tT) An-application: in quadruplicate, on Fo orm, 5. 


(J) Maps of location, in duplicate, on tracing linen, and plans of 


‘structures on tracing linen, with two. print copies. of each map and | 
plan cut to uniform size not larger than 28 by 40: inches and not 
smaller than 24 by 86 inches with graphical scale not less than 6 _ 
inches in length drawn thereon. Separate sheets, numbered consecu- - 
tively, shall be used for maps whenever the wale survey. can not be 


_. shown upon a single sheet, and each sheet shall contain a small dia- 


- gram showing the entire map and indicating the portions shown on 
each sheet. Each separate sheet. of maps and plans shall contain an 
affidavit of the applicant’s engineer and a certificate of the appheant 
in form preseribed by the Secretary. (See Form 6.) The maps shall. 
show: reference lines that can at all times readily be retraced to initial 
points of survey, to termini of water conduits, to termini of transmis- 
sion lines (when: within 2 miles of Interior Denaranent lands, mneas- | 
ured along the proposed right of way). and’ te intersections. of sur- 
veys with boundaries of national forests ahd other reservations of the 
United States; all lines of public land subdivisions by official survey: 
and the protractions on unsurveyed lands of section and township 
lines, such protractions in any national forest conforming: to. the dia- 
gram. accompanying the proclamation establishing the boundaries of 
such national forest; and the status as to ownership: of all lands. of 
the power project. or projects, designating: separately. lands patented, | 
lands of the United States entered or otherwise embraced in-any  . 
unperfected claim under the public-land eae mareberved lands of 


t- 
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the United States, aa separately for each reservation, lands ‘nenuded 
within national forests and other reservations of the United States. . 
| Elevations and contour lines shall be based on United States Geo- 
logical Survey datum whenever available. 

(1) The following maps and plans shall be submitted for each res- 
ervoir that will bea part of the power proj ject or projects applied for: 
(z) A contour map of each reservoir site, dam, and dam site on a 
_ scale of not more than 400 feet to the inch, with a contour interval of 
not more than 10 feet. The contour map for each reservoir site shall © 
show the high-water flow line and, in case the reservoir is to be used 
_ in whole or in part:for diversion purposes, the flow line fixed by the . 
_ estimated average effective head, and also a table of areas and capaci-_ 
ties for each flow line and each contour line. (6) A cross section of 
each dam site along the center line of the proposed dam, with a 
graphical log properly located thereon of each boring, test pit, or 

other-exploration, and a brief statement of the character and dip of 
_underlying material. (¢) Plans, elevations, and cross sections of the 
_ dams, showing spillways, sluiceways, or eluice pipes, and other outlet 
works; and also a statement of. the volume of the dam, the character 


of the ‘materials used, and the type of construction. 


(2) The following maps and plans shall be submitted for the sate 
length of each water conduit, from intake to tailrace outlet, that will 
be a part of the power project or projects applied for: (a) A contour 
map of the entire water-conduit location, except pipe lines and tun- 
nels, on a scale of not more than 400 feet to the inch, with contour _ 
interval of not more than 10 feet and a profile of the pipe lines and 
tunnels, The contours shall cover either an area of 100 feet in width. 
on each side of the center line of the water conduit or_a difference in 
~ elevation of at least 25 feet above and below the grade line of the . 


conduit. This map shall show the transit line of the survey and the 


center line of the proposed final location of the water conduit, includ- 
ing curves between tangents, and the distance from, the nearest sec- 
tion or quarter-section corner of the intersection of the transit line 
with section lines. This map shall also show what sections of the 
water conduit will be in flume, ditch, tunnel, pipe, etc., and the grade 
- of each section. (6) Plans, eleeatores! and. cross eae of each — 


_ type of water conduit, showing material, dimensions, grades, flow . 


line, and capacity and plans and elevations of intake works. and 

fore bays. - | 
(3) A contour map on a scale of not more than. 50 feet to the © 

> on with a contour interval of not more than 5 feet, showing the 

| proposed location of the power house, other buildings, etc., shall — 
be filed for each power-house site that will be a part of the power 

- project or projects applied for. This map shall also state the pro- 
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posed — and estimated number and ais: capacity of the water 


. , wheels and generators to be used. 
(4) A map of the survey of the proposed fal ieeaeon of the center - 


line of the transmission line, on a scale of not more than 1,000. feet to 


the inch, shall be filed for such portion of the transmission. lines as are - | . 


located upon Interior Department lands, 


(5) A general map of the entire power pro] ject or proj face eagiitha ean 


for (except transmission lines), on such a scale that the entire survey : 
‘may be shown upon a single sheet; also a ane map showing the 
- entire primary transmission system. | | 


-(K) Copies of field notes in. triplicate of ike entire final Tecate -_ 


survey of water conduits and transmission lines and the exterior © 
boundaries of power- -house and reservoir sites, bearing an affidavit of 

the applicant’s engineer and a certificate of the ap Enoen in eae i 
prescribed by the Secretary. (See Form 7.) 
(L) Estimates in quadruplicate for each: power snniack of (1) the — 
total average effective head to be utilized and the per cent thereof _ 
to be obtained from dam and from water conduit, respectively ; 7 
(2) the stream flow and the per cent thereof made available from — 


storage by the. project works and by other works, respectively; 


(3) the area to be flooded by the dam below the flow line fixed by 
the estimated average effective head; (4) the length of the proposed 
water conduit (from intake to ‘giles outlet) ; (5) the area and 
available capacity of each proposed storage reservoir; (6) the avail- 
able storage capacity of fore bay (or diversion pond) ; (7) the prob- 
able load factor of the power system; and (8). me estan in amas 
-.of primary transmission. = 
These estimates should bear an ‘itidavit of che applickint’s engineer 
and a. certificate of the applicant (Form. 8), and should be accom- — 
_ panied by complete statements in detail of all data on which they 
are based, including stream, measurements, rainfall, stream flow, — 
and evaporation records, drainage areas, total static head and 
losses in head, probable maximum, minimum, and average power 


output, load curves of the power system, efficiencies: of machinery, = 


probable ‘points of ey, of - a and all other pertinent 
information. — | | a 
— -(M) Such evidence: of water appropriation as is s specified j in. regu- | 

lation 10 (LL). If such evidence has been filed with an application — 
_ for a preliminary: permit, only such additional evidence will be 


| required as will cover appropriations or transfers subsequent to the. — 


‘ date of the evidence filed with the application for preliminary permit. 


A certified statement from the proper State agency setting forth the: — . 


a. extent and vegies of the le Segeacle water a if consistent with 
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by regulation 5, or a showing of cause why such evidence can not 
reasonably be et | 
-(N):A detailed statement in quadruplicate ee the sea of 


the time desired for making financial arrangements, for completing 


preliminary construction, and for beginning “ construction of ‘the — 
project works,” as defined in regulation 7. : - 
Maps and field notes shall designate by ccna and ional agai - 
water-conduit and transmission line, and by initial point and area — 
each reservoir and power-house site. The termini of water conduits, _ 


_ the termini of transmission lines, and the intersections with bound- 


aries of reservations of the United States and with surveyed township 
_ and section lines, and the initial point of survey. of power-house — 
sites shall be fixed by reference by course and-distance to the nearest _ 
existing corner of the public survey; and the initial point of the © 
survey of reservoir sites shall be fixed by reference by course and 
distance to the nearest existing corner outside of the reservoir by a 
_ line or lines not crossing an area that will be covered with water 

when the reservoir is in use. When any such terminus, intersection, 
or initial point is upon unsurveyed land, it shall be connected by 
traversé with an established corner of- uae public survey, and the 
distance from the terminus, intersection, or: initial point to the 
corner shall be computed and noted on the map and in the affidavit 
of the applicant’s engineer. When the nearest established corner 
of the public survey is more than 2 miles distant, this connection 
may be with a permanent mark on a natural object or a perma- 
nent monument which can be readily found and recognized. The 
field notes shall give an accurate description of the natural object or. 
monument and full data of traverse as required above. 

_ Each separate original map, plan,.set of field notes, estimates, and 
_ data, evidence of water appropriation, articles of incorporation, ‘and - 
evidence of right to operate within any State shall be plainly marked 
“Exhibit A,” “Exhibit B,” etc., respectively, and referred to by - 
- such designation in the epplication Maps and plans shall in addi- | 

_ tion be described in the.application by their titles as “ Exhibit A, map 
of location of,” etc. “Exhibit B, plan of,” etc. Duplicate and 
triplicate copies, etc., should. be marked | * Exhibit A, duplicate,”. 
“Exhibit A,” triplicate, ” etc. Maps should be rolled for mailing 
and should not be folded. 
An application for final permit shall not be complete until every | 
- map or paper required by this regulation has been filed 1 In the form 
prescribed. | | 
Rac. 12. No applications will be received for i telaiel eaaiie: 
| for the occupancy and use of Interior Department lands for power — 
- projects of 100 horsepower total capacity or. less. Applications for 
~ final core for such coupe) and use shall be in pene) dated 
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and aned by the applicant, ana. in addition to the items spied = 
| in regulation 9, shall be accompanied by: | 


(J ) A map in quadruplicate showing the location of dams, reser- _ 
voirs, conduits, power houses, and transmission lines or other works, : 

~(K) Field notes of the survey in quadruplicate. | 

(L) A statement in quadruplicate of the amount of water to be | 


| digetied for use, the maximum capacity of the diversion works, and 
~ the total average static and effective heads to be utilized. 


(M) Such showing as is specified in- regulation 11 (M). 


The map shall consist of ‘duplicate originals on tracing linen and two - 
print copies, and shall not be larger than 28 by 40 inches or smaller 
than 24 by 36 inches, and may ey on any convenient; scale. The map 


shall show all lines. of public-land subdivisions by official survey and. 


_ the protractions on unsurveyed lands of section and township lines, 


such protractions in any national forest conforming to the diagram 
accompanying the proclamation establishing the boundaries of such 


national forest; and the status as to ownership of all lands in the 
power project, designating separately lands patented, ‘lands of the 


United States entered or otherwise embraced in any unperfected 


claim under the public-land laws, ‘unreserved lands of the United 


States, and, separately for each reservation, lands included in national 
forests and other reservations of: the United States. The map shall 


also show: For each reservoir site, the distance and’ bearing of the. 


initial point of survey from the nearest, existing corner of the public 
survey, the location of the maximum-flow line, and the; area and 


available. storage capacity of the reservoir; for each -water-conduit. 


line, the distance and bearing of each terminus from the nearest cor- | 
ner of the public survey, the location of the center line of the conduit, 
and its length; and for each power-house site, the distance aad 
bearing of the initial point of survey from the nearest corner of the 
public survey, the location of the exterior boundaries of the site, and 


the area. If on unsurveyed land, the distances and bearings may, if 


the nearest existing corner of the public survey is more than 2 miles - 


_ pnojeen of more than 100 horsepower total capacity, the permittee aan 
shall ¢ execute and f ma an i lackiat which, upon its aia in writ- 


distant, be taken from a permanent mark on some natural object or — 


| ; permanent monument that can be readily found and recognized. . 


Rec. 13. Before a final power permit will be issued for a power | 


| project of 100 horsepower total capacity or less, the permittee shall 


execute or file an agreement which, upon its approval in writing by 


the Secretary, shall constitute and express the conditions of the per- '_ 
mit. Such agreement shall expressly bind the applicant to such of 
7 the items enumerated in regulation 14 and. such other conditions as 


may be required by the Secretary. 
Ree. 14. Before a final power permit will be issued for a power | 


—~ 
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ing by fis Secretary, shall sonstitate a express the conditions of 
the permit. Such agreement shall expressly bind'the applicant— 

(A) To construct the project, works on the location shown upon 
and in accordance with the maps and plans submitted with the final — 
application for permit, and to. make no material deviation from said 
location unless and until maps and plans showing such deviation shall 
have been submitted and approved. (See regulation 15.) | 
(B) To begin the construction of the project works, or the several. _ 


_ parts thereof, within a specified, period or periods from the date of - 2% 


execution of the permit, and thereafter to diligently and continuously 
prosecute such construction unless temporarily interrupted. by 
climatic conditions or by some special or peculiar cause. peyene the. 
control of the permittee. | 

(C) To complete the construction and begin the ee of the 
project works, or the several parts thereof, within a specified period 
or periods from the date of execution of thé permit. | 

-(D) To operate the project works continuously for the develop- 
ment, transmission, and use of power, unless upon a full and satis- _ 
factory showing that such operation is prevented by unavoidable _. 
accidents or contingencies this requirement is ag waived 
by the written consent of the Secretary. . : 7 

(E) To pay annually, in advance, such mounts as may be fixed © 
and. required by oe Secretary under these regulations. (Regula- 
tion 8.) - 

(F) On demand of the Secretary to paul at sah Sree ina main- 
tain in good operating condition in such manner as shall be. approved 
by the Secretary accurate meters, measuring weirs, gauges, or other 
devices approved by the Secretary and adequate for the determina- 
tion of the amount of electric energy generated by the -project works. 
and of the flow of the stream or streams from which the water is to 
be diverted for the operation of the project. works and of the amount 
“of water used in the operation of the project works and of the amounts 

of water held in and drawn from storage; to keep accurate and suffi- 


~ cient records of the foregoing determinations to the satisfaction ofthe | 


Secretary; and to. make a return during January of each year, under 
oath, of such of the records of measurements for the year ended on | 


- December 31, preceding, made by or in the possession of the pene -* 


mittee, as may be required by the Secretary. . a 
(G) That the books and records of the permittee bt . open ‘at 
all times to the inspection and examination of the Secretary, or other 
officer or agent of the United States duly authorized to make such | 
inspection and examination. | 
(H) On demand of the Secretary to install a aysteni of accounting | 
=. the entire power business in such form as the Secretary may pre- 
. seribe, which system as far @ as is practicable wil be. uniform for al] 
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: peri liste and to render anuelly such ee of the power hasiecs — i 


as the Secretary may direct: Provided, however, That if the laws of | 


_., the State in which the power business or any part thereof is trans- 
_ acted require periodical reports from. public utility corporations | 
under a uniform system of accounting, copies of such reports so made | 


will be accepted as fulfilling the requirements of this clause. 


(I) To protect all Government and other telephone, telegraph, and 
“power transmission lines at crossings of and at all places of proximity. 
_to the permittee’s transmission line in a workmanlike manner accord- 

_. ing to the usual standards of safety for construction, operation, and 


maintenance in such cases, and to maintain transmission lines j in such 


manner as not to:menace life ‘or property. 


(J) To clear and keep clear the Interior Department iad tioas | 
the transmission line for such width and in such manner as the officer 
of the United States having supervision of such lands may direct. | 

(K) To dispose of all brush, refuise, or unused timber on Interior 


- Department lands resulting from the construction and. maintenance oe 
| of the project. works to the satisfaction of the officer last aforesaid. 


(LL) To build and repair such roads and trails as may be destroyed | 
or injured by construction work or flooding under the permit, and to | 


- build and maintain necessary and suitable crossings for all roads and - 
trails that intersect ‘the water conduit nee maintained, or 


operated under the permit. 
(M) To-do everything seagonuely within the power of oe per- _ 


: mittee both independently -and on request of the Secretary.or other 
duly authorized officer or agent of the United States to prevent and - 
suppress fires on or near the lands to be occupied under the permit. 


(N) To pay the full value as fixed by the Secretary for all, timber 


: cut, injured, or destroyed on Interior Department lands. in the con- 


struction, maintenance, and. operation of the project works. | 
(O) To pay the United States full value for all damage to the 


lands or other property of the United States resulting from the . 
% breaking of or the overflowing, leaking, or seeping of water from the | 

- -project works, and for all other damage to the lands or other property 
of the United States caused by the neglect of the permittee or of the 


employees, contractors, or employees of the contractors of the per- 


- mittee. 


(P) To indemnify the United States against any liability for dam- | 


| - ages to life or property arising from the nconpany or use of Interior - 
Department lands by the permittee. — | 
: (Q) To sell power to the United States, when sini at as ise ates 


a price as is given to any other purchaser for a like use at the same 


time, and under similar conditions, if the permittee can furnish the 
same to the United States without diminishing the quantity of power - 
sold before such request to. any other customer by a binding con-° — 
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- tract of sale: Provided, That nothing in this clause shall be construed. | 


to require. the permittee to increase permanent works or a addi- a4 


tional generating machinery. 7 
(R) To abide by such reasonable regulation of the service pended 
and to be rendered by the permittee to consumers of power furnished 
or transmitted by the permittee, and of the prices to be paid therefor 
as may from time to time be prescribed by the State or any desig- 
nated agency of the State in which the service is rendered: Pro- 
vided, That for the purposes of this paragraph any such regu-_ 
i lation shall be deemed to be suspended pending proceedings in the _ 
courts of such State, or in the Supreme Court of the United States 
on appeal from said State courts where such proceedings are in the 
nature of an appeal taken direct from the officer, commission, or 
board prescribing such regulation to said State courts. | 
(S) Upon demand in writing by the Secretary to surrender.the per- 
mit to the United States or to transfer the same to such State or 
‘municipal corporation as he may designate, and to give, grant, bar- 
gain, sell, and transfer with the permit all works, equipment, struc- 
tures, and property then owned or held by the permittee on lands 
of the United States occupied or.used under the permit, and then 
valuable or serviceable in the generation, transmission, and distribu- 
tion of power: Provided, (1) That such surrender or faraeer shall be 
‘demanded only in case the United States or the transferee shall have 
first acquired such other works, equipment, structures, property and 
rights of the permittee as are dependent in whole or in essential part. 
_ for their usefulness upon the continuance of the permit; (2) that such 
surrender or transfer shall be on condition precedent that the United 
States shall pay or the transferee shall first pay to the permittee the 
reasonable value of all such works, equipment, structures, and prop- . 
erty to be surrendered or transferred; (3) that such reasonable value 
shall not include any sum for any permit, right, franchise, or prop- 
erty granted by any public authority in excess of the sum ‘paid to such 
public authority as a purchase price therefor; and (4) that such rea- 
_ gonable value shall be determined by mutual agreement of the parties 
‘in interest, and in case they can not agree, by the Secretary under a _ 


ule, which, except as modified by the requirements of this paragraph, 


a shall be the then existing rule of valuation for power properties in 


condemnation proceedings in the State in which the properties to be | ; 


surrendered or transferred are located. But nothing herein shall 

prevent the United States or any State or municipal corporation from — 
acquiring by any other lawful means the permit or the works, equip- 
ment, structures, or property then owned or held by the permittee on 
lands of the Duitad States occupied or used. under the permit. 
, (T) That in respect to the regulation by any competent public 
-. authority’ of the service to be rendered by the permittee:or the price — 
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to ‘bs charged: therefor, and in respect to any pares or taking over 


_ of the properties or business of the permittee or any part-thereof by — . 


_ the United States, or by any State within which the works are situated _ 


or business carried on in whole or in part, or by any municipal cor- . 


poration in such State, no value whatsoever shall at any time be as- | 
signed to or claimed for the permit or for the occupancy or use of | 
Interior Department lands thereunder, nor shall such permit or such | 
occupancy and use ever be estimated or considered as property upon 
which the permittee shall be entitled to earn or recelve any return, 


‘income, price, or compensation whatsoever. | 
(U) That the works to be constructed, qnaintattied: and operated as 


under the permit will not be. owned, leased, trusted, possessed, o7; 


controlled by any device or in any manner so that they form part — | 


of or in-any way. effect any combination in the form of an unlaw- 
ful trust, or form the subject of any unlawful contract or conspiracy 


to limit an output of electric energy, or in restraint of trade with 


foreign nations or between two or more States, or within any one 
State in the generation, sale, or distribution of electric energy. 

(V) That any approval of any alteration or amendment, or of any 
map or plan, or of any extension of time shall affect only the portions . 
specifically covered by such approval; and that no approval of any — 
such alteration, amendment, or extension shall operate to alter or 
amend, or in any way rs be a waiver of any other part, con- 
dition, or provision of the permit. | ~ 

(W) To perform such other specified conditions math respect to. 
the occupancy and use of lands within any of said parks or any mili- 
tary, Indian, or other reservation as may be found by the chief 
officer of the department under whose supervision such park or 
‘reservation falls to be necessary as conditions precedent to the issu- 
ance of the permit in order to render’ the same compen with the | 
public interest. 

» Ree. 15. During the progress of sonstsnction sonendiients aA maps 
| ae location or plans of structures will be required from the per- 
mittee if there is a material deviation from the maps or plans as: 


originally filed, but no amendment will be allowed that is incompatible _ 


with the occupancy and use of lands under existing permits or pend- 


ing: applications. Any approval of an amendment of a map or plan —_ 
or of any extension of time shall be in the form of a supplemental 
- agreement and permit so drawn as to become ‘a part of the original 


agreement and permit and. a substitute for the clauses amended. ~ 


Any approval of any amendment of any map or plan shall apply only 7 


to the portions specifically covered by such approval,.and no approval — 


_ of any such amendment shall operate to amend or be in any way a ~ a: 


waiver of any other part, condition, or provision of the permit. — 
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Tf, after the conplecon of the project works, there are any -devia- 
co in location from those shown upon the original map or approved 
' amendments thereof, additional maps prepared in the manner pre- 
_ seribed for original maps of location will be required tobe filed within _ 
six months after the completion of the project works, showing the — 
extent of such deviations and the final locations of such project works. 
Also upon the completion of the project works detailed working plans 
will be required of the works as constructed, except. such parts ‘as have 
been constructed in compliance with plans oripwally filed or approved 
amendments thereof. Such new or additional plans may be originals: - 


~ on‘tracing linen or Van Dyke negatives of the permittee’s own work- . _ 
_ ing plans. The plans of conduits, dams, and appurtenant structures 
must be complete; of pone houses, only general layout plans are 


required. 

Ree. 16. An extension Sf the periods stipulated 3 In the permit for 
beginning or completing construction and for beginning operation _ 
will be granted only by the written approval of the Secretary after 
a showing by the permittee satisfactory: to the Secretary that the 
beginning or completion of construction and beginning of operation — 
has been prevented by engineering difficulties that could not reason- 
ably have been foreseen, or by other special and peunee causes 

beyond the control of the permittee. - 

Ree. 17. A final permit may be transferred to a new parmittes 
only (1) by a court of competent jurisdiction under a decree of | 
foreclosure to enforce a mortgage or deed of trust that shall have 
been given in good faith to secure capital for the power business 
as defined in regulation 7, embracing the works constructed or to 
‘be constructed under such permit, and without any intent to evade - 
_ the restrictions upon transfers in this regulation hereafter set, forth; 
or (2) under the following conditions: The proposed transferee shall 
file with the Commissioner of the General Land Office, Washington, 
_D. G., the decree, execution of judgment, will, proposed contract of 
sale; or other written instrument upon which the proposed transfer — 
is based, or a properly certified copy. thereof, also an application by | 
. the Bropesed transferee. in the form of an agreement, binding the 
proposed transferee to the performance of such new and additional . 
‘conditions expressed therein as.the Secretary may deem necessary ; | 


_ and thereupon the Secretary may, in his discretion, approve in writ- 


: a ing the proposed transfer, and after such approval the transferee shall 
--. sueceed to all the rights. and obligations of the permittee, subject,. 


- however, to such new and additional conditions as shall have been 
embodied 3 in such agreement and so approved. | 
- Rc. 18. Lf any person shall make a false engineer’s affidavit ander 
7 ieee regulations, the secretary may order that no map, field notes, 
plan, or estimate made by such person shall be received or filed while 
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the order is in force. If any person or. sorporitons for himself or 
itself, or as the attorney, agent, or employee of another, shall offer or 


file any map, field notes, plan, or estimate bearing a false engineer’s _ 


affidavit, knowing the same to be false, the secretary may order that 


no paplicds on for a power permit are be filed by or received from — 

the person or.corporation so offending, either in his or its own. behalf — 

or as attorney, agent, or employee of another, and that no power 
‘permit shall be issued to such person or corporation while the eee a 

1s in force. S 


Ree. 19. Violation - a final permittee of any of the provisions oe 


these regulations, or of any of the conditions of a permit issued to him «_ | 
thereunder, shall be sufficient ground for revocation of such permit; . _ 


but attention is called to the statute under which these regulations are ; 
issued, which provides: 7 3 a | : 


That: any permission given. by ae Mecestans of the Interior anger the pro- 
visions of this act may be revoked by him or by his successor in his: discretion. 


No permit will be deemed to be revoked except on the i issuance by 
the Secretary of-a specific order of revocation. Change of jurisdic, 
. tion over lands from one executive department to another will not 
revoke but will change the administrative jurisdiction over a permit 
for the occupancy and use of such lands. The final disposal by the 
United States of any tract traversed by a right of way permitted 
under this act shall not be construed to be a revocation of such per- 


mission in whole or in part, but such final disposal shall be deemed _ 


and taken to be subject to such right of way until such permission 
shall have been spent revoked i in accordance with the provisions | 
of said act. 

Ree. 20. Any power saiee enter permit, or any oe thereof, es 
whether constructed or unconstructed, may be abandoned by the. 
permittee upon the written approval a the Secretary after a finding 
_ by the Secretary that such abandonment will not tend to. prevent the - 

- subsequent development of such project or part thereof so abandoned, 
and after the fulfillment by the permittee of all the obligations under 
the permit, in respect to payment or otherwise, existing, at the time 


of such approval. Upon such abandonment, after such approval 


thereof and fulfillment of existing obligations, so much of the agree- — 
ment and permit as relates to the abandoned project or part: ‘of a 


am project will be formally revoked by the Secretary. 
Ree. 21. When an original application for a preliminary or final — 


7 permit for the use of Interior Department lands only is submitted to 
a, local. land office, notations ‘will be made on the tract records of that 
office as to the fact of such‘application with respect to each tract 
affected, giving the serial number, the date of filing, the name of — 
| the applicant, and t the character of the application or the act. under ; 


: \ 
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which it is made. ‘In addition to the regular filmg stamp imprint | 
on the’ accompanying papers the register will note on the original 


7 map, over his original signature, the serial number, date of filing, and 


a certificate that lands of the United States are affected indicating 


the mark or markings by which they are identified on the map. -All 


the application papers will then be transmitted: promptly to the 


General Land Office with report that the required notations have 


_ been made on the records of the local land office. When the appli- 
"cation affects lands in more than one district, the. register of the | 


local land office to which is submitted only a print copy of the map, — 


will make notations and transmit the print oeny to the General Land 


Office in like manner. 


_ Tf no land of the Gaited Staties in a, district is involved in the — 
application, the officers of the local land office in os district will 
_ reject it, allowing the usual right of appeal. 


During the pendency of an apoleton for a emt the ial fend : 
officers will accept no filing with respect to any of the lands affected 
thereby except other applications for permits as-provided in these 
regulations ; but no valid right will be initiated by an applicant unless — 


a permit is issued to him and said right shall then date from the 
_. completion of the application papers. 


Upon receipt of the application papers at fis General Land. 1 Office oe 


= they will be registered and the pendency of the application will be .— 


noted on the tract records of that office in the manner hereinbefore 


| specified for the local land offices. The General Land Office will 
examine the application and determine whether it is.complete with — 
‘respect to the requirements of that office; and will call upon the 
applicant through the local land office to supply any deficiency. 
_ Thereupon that office will promptly transmit the entire record to the 


Director of the Geological Survey, stating the fact of such completion 
and the date thereof as determined by the ee at the local land © 


~ office of the last paper required to be filed. 


. Upon receipt of the application for permit at the Gésloson's Sir: | 


| vey, that office will promptly call upon other offices for such reports _ 
and recommendations, in triplicate, with respect to the status of the — 
lands, interference a matters under the jurisdiction of such offices, — 


and conditions precedent to the issuance of the permit, as the nature 
of the case may require; and will determine whether the application 
papers are complete with reference to the requirements of the Geo- — 
logical Survey, and will call upon the applicant directly to supply — 


any deficiency. When the application is found by the Geological 
- Survey to be thus complete, the fact of such completion and the date 
- thereof as determined by the receipt at the Geological Survey of the | 
last paper required (or in case the application is thus complete - when 


received byt the Geological Survey, the oe as pean by the: eae 
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| ai band Office) will ie noted on the records of the Geological Sur- | 
vey; and said date will be taken as the date of initiation of priority — 
as defined. in regulation 3 and as the date of initiation of valid rights 


of the applicant as against other ae and will be SO: eae - 


in the permit, if issued. 


When an application for the use of ational forest and Tritsvion = | 
a Department lands is submitted, the same procedure will be followed — 
as in other cases, except that no draft of permit will be prepared until 


the Geological Survey receives notice from the Department of Agri- | 
culture of the fact. and date of the completion of the application in — 
that department. The date so notified will be taken as the date of | 


initiation of priority as defined in regulation 3, but the initiation of — 


valid rights of the applicant as against other Hanien en Interior — 
Department lands will date from the completion of the application in 
the Interior. Department, and the respective dates will be so specified 
in the permit, if issued. In case the. application papers are found tobe 
incomplete by the General Land Office or the Geological Survey, the 
~ office so finding will mail to the Department of Agriculture a copy of 
the letter calling upon the applicant to supply the deficiency ; and the 
draft ofthe permit will be prepared by the Geological Survey only 
after consultation with the Department of Agriculture. | ; 
The recommendation of the Geological Survey, together with the 
two tracings of all maps.of location, two.sets of field notes, and two - 
sets of the formal application papers required by regulation 9, shall — 
be transmitted. to the General Land Office, and that office will there- 
upon submit the case to the Secretary for action, presenting therewith © 
its recommendation and that of the Geological Survey. In case the 
Geological Survey recommends that a permit be issued to the appli- 
cant that office will submit. with its recommendation to the General. 
Land Office.a draft of such permit, in duplicate, together with two. 


7 copies thereof and a draft of a letter to the applicant transmitting the ~ 


permit to him for execution. A-fter execution by the applicant and 
7 approval by the Secretary, the General Land Office will note the fact 
of such approval on the maps of location, will transmit one original 


of the permit to the permittee and.one copy thereof to the Geological 


_ Survey, and will transmit one tracing of all maps of location, one set 


| of field notes, and one copy of the permit to the local land office for — 
- filing, and will retain one original of the permit, one tracing of all - 


maps of location, and one set of field notes in the files of the General | 


Land Office. The approval of the permit: and the dates of initiation 


of priority and of valid rights of the permittee will thereupon be - 


7 | noted on the tract records of the general and local land offices. 


‘Matters of relative priority of applications under these regulations, — 
incompatibility of works, relative beneficial utilization of resources, 
: and the like, Aneluding all protests ae the aiid of applica- 


- 
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tions on these grounds, hall be considered by the Geological muENey, 


and covered by its recommendations. 


' After the issuance of the permit, the Geological Survey will aes | 
such investigations and report to the Secretary as may be necessary © 


for the determination and revision of rates and capacities, the super- 


-. vision of construction and. operation and of the records of the, per- 
| mittee as contemplated by these regulations, and, in general, for all ~ 
engineering matters pertaining to the power development and the 


power resources involved. . The compensation for the first year shall 


be transmitted by the applicant to the Secretary with the executed 


agreement prior to the issuance of the permit, in the form of a cer- 
_ tified check to the order of the Secretary of the Interior, who, upon 
the issuance of the permit, will indorse the same to the order of the 


receiving clerk of the General Land Office for deposit to the credit of 


the Treasurer of the United States as “Sales of public lands.” 
Under the authority given by the said act of February 15, 1901 


; (c. 872, 31 Stat., 790), the foregoing regulations are, on this ist day — 


of March, 1918, hereby made and fixed with respect to applications 
and permits for rights of way under the said act for the development, 
transmission, and use of power through the public lands and reser- 
vations of the United States (except national forests) and the Yo- 
semite, Sequoia, and. General Grant National Parks,. Sapo oune the 
regulations approved ee 24, 1912 [41 L. D., 150]. 

WALTER L. Fisumr, 


Forms. 


| The following fornis: are piaanea for applications for permits 
under the act of February 15, 1901 (31 Stat., 790), in. accordance 
with the ee regulations: 


Form 1. “Orricrar STATEMENT ¢ OF ORGANIZATION. 


[See regulation 9 (E).} 








Ee ; secretary. (or president) of the 








‘indicated: ‘in the application of which this statement is a part, according to the 
existing laws of the State of - 





~ eorrect copy of the same. 
In witness whereof I have hereunto set my name and iné comporate. seal of the 


company this - day of + in the year 19—. 














wo & 


Company. | 








of the 


| Secretary of the Interior, — 


Gace do 
hereby. cer tify that the organization of said company. -has been completed ; that a 
the company. is ‘fully authorized to proceed with the construction of works as | 


= and that the copy of the articles of associa- 
~ tion (or incorporation) of the company filed with said eypliceien is,a _ tr ue and © 


se of the la We of the State of 
and resident of the State of - 
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‘Form 2. ‘TRUE. List oF Ovrrcuns. . 


[See regulation 9 (F).] 








eo: , do certify that I am the: president of the -~Com- — 
pany, and that the following is a true list of the officers of the said company, ’ 
with the full name and official designation of each, to wit: (Here insert the full 
name and official designation of- each officer.) . . 
__-_In- witness whereof I have hereunto set my name and the corporate seal of the 
. company this day of ———,, in the year 19—. 














’ * 8 
: , ’ Pr esident of | the _— Company, . 
[SEAL OF CORPORATION. | "7 | 


Form Se APPLICATION FOR Pinas POWER Prat 
— - TSee. regulation 10 (1). 1 . 








‘The ———— ——, a cor poration organized and existing under and by virtue 

? “a , a citizen of the United States 

| -), with once arid principal place of business 
- at , in the State of , hereby makes Application for a preliminary 

power. permit for the occupancy and: use for a period of months of.cer- 























tain lands of the United States in the State of. . as such lands are approxi- 





pele. shown on a certain map executed by the undersigned applicant on. the — 
| day of - , 19—,. which map is filed herewith and made..a.. part. 

hereof. The permit for which this application. is made is desired in order..that.. 
the: applicant. may secure the data required for an application for final permit 
for..power purposes in accordance with the coer one governing. applications 
under the act of. February 15, 1901 (31 Stat.,.790).. 

Map and papers required for this application are being submitted as follows: 

i. As required by the regulations of the Department of the Interior. 

(a) Complete application to the local land office at ’ a. 

(0) Print copy of maps to the local land office at 

a, As required by the regulations of the. Department. of Agriculture ; complete | 
| application to the district forester at 7 = | 
































an In witness whereof, —— has caused this instrument to be executed this - 
day of , 19—. | ae - 
[SEAL OF CORPORATION: = | | _ By = ——. a 
eo ne ee re oe es 
| ——, Secretary. .— ~ 


——- 


Form 4. Daring. AND "SIGNATURE OF ApPLICANT. 
[See regulation 10: (J), (K), (L).] 


This map ‘(these estimates, this copy of notice, etc.) is a ‘part of the appli 
eation i preliminary power a made by the- pndersisaen this — 
day of , 19. 7 











By 
Attest: na 


eo 





-, Seeretary, 


- business at 


- in the State of 
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7 FORM 5. APPLICATION FOR FINAL POWER PERMIT FOR Paosmen. OF + Mone THAN 100 


HORSEPOWER. 


[See regulation 11, (1).J 








The 














,a corporation organized and existing under wad By virtue | 
of the laws of the State of ( , a citizen of. the United 
States and resident of the State of —— a with office and principal place of 


, in the State of , hereby: makes application for a final 
power permit for the oceupaney and use of certain lands of the United States: 
; by constructing, maintaining, and operating thereon for 











. the main. purpose of the development, transmission, and use of power (here add 


‘mately - 


storage) feet in maximum height and approximately 


any other proposed purpose) the following works: 
(Omit such of the four following items Wp; cae (¢), (d) as may nou be 


_ applicable.) 7 , 








( masonry, earth, ete., diverting or 
feet in maximum 

length, to occupy approximately acres, respectively, and to form | 
reservoirs to flood approximately - acres at extreme fiood level, 
acres at the flow line fixed’ by the average effective head, and as 
acres at spillway level, respectively ; * in section , town-— 


dams sacia ian steie: 


(a) 
































_ ship. , range a ‘meridian, said dams and said reservoirs being 


- erossing sections - 
conduits Deane deaisnated: respectively, as follows: 


“ 


‘designated, respectively, as follows: 





conduits appros uate. ‘miles in iene eoapactineis® 
, township , range: — — : meridian, said 








(db) 



































(c) power houses and appurtenant. structures to” oceupy approxi- 
mately acres, ‘respectively,” in - section: ———,. township 4 
range — “5 meridian ; oud power. ae ues ee respec- 





tively, as follows: 

(d) transmission lines — miles in length, respectively crossing 
sections — , township -- range - ‘ — meridian; said trans- 
mission lines being designated as follows: All as approximately shown 
upon certain maps and plans which, together with certain papers are, filed here- 
with and made a pare hereof ; said maps, pee and papers being designated as 
follows: 3 

Exhibit A. ‘Copy of articles of incorporation. (See Reg: 9 (A).) 

Exhibit B. Copy of State law under which the company was organized. (See 























Reg. 9 (B).) 


Exhibit C.. Certificate of filing of articles. (See Reg. 9 (B).). 
Exhibit D. Certificate of compliance with laws. (See Reg. 9 (D).) 
Exhibit H. Official statement of. organization. ‘(See Reg. 9 (EF) and Form 1. d- 
Hxhibit F. True list of officers. (See Reg. 9 (F) and Form 2.) 
Exhibit G. Copy of State law governing water rights. (See Reg. 9 (G). ) 
Exhibit H Certificate of no change in laws. (See Reg. 9 (H).:) : 
| Exhibit I. Formal application, (See Reg..11 (I) and Form 5.) 





4 If land is unsuryeyed substitute for the description by legal subdivisions in paragraphs 


(a), (6), (c), and (d), the following: “ Located on certain lands described: and shown by 


the map and field notes accompanying the application.’ - 
ae entire series of. exhibits shown above should be listed in the application with the 
foregoing designations, but such of the. exhibits as are not applicable or are not required 


| ae by the regulations may be omitted and the indorsement “ Not applicable » or “Not — 
‘required si be made ay the proper place in the list, 
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Exhibit J. Maps of location and plans. of structures. as P sollswie 
| (Here list separately as Exhibit J (1), Exhibit J (2), etc., with appropriate ? 
“é ‘title, each map and plan submitted in compliance with Reg. 11 (J). ) . 
- Exhibit K. Field notes of survey (See Reg. 11. (Ky). 

Exhibit L. Estimates and data (See Reg. 11 (L)). “3 
Hxhibit M. ‘Evidence of water appropriation (See Reg. 11 (M))._ 

Exhibit N. Statement of time desired (See Reg. 11 (N)). | 

_ This application has been pr epared to be. filed. in accor année with the ee 

' tions of the Secretary of the Interior, in order that the undersigned applicant | 

may obtain the benefits of the act of Congress approved February 15, 1901 

(81 Stat., 790), entitled “An act. relating to- rights of way through certain - 

~ parks, reservations, and. other public lands.” 

_ Maps and papers required for this application are being submitted as eailowas : 

tt. As required by the regulations of the Department of the Interior. 

a (ay Complete application to the-local, land office at : 
(Bb) Print copy of maps to the loca! land office at . 
2. AS required by the regulations of the Depar tment of Agriculture Complete 

application to the district forester at : : 
In witness whereof. . has caused. this instrument to be executed this 





























—— day. of , 19—. | —— | 2 +3 7 
[SEAL OF CORPORATION. 1. | Bg  , 
* Attest: Thr "2s .  .  =By ——, 








, Secretary. ~~ as a2 ee 


Forse 6. AFFIDAVIT OF: cere Ss ENGINEER AND Cunriricaty OF Merrie as ON 
Mars AND PLANS. 


[See erulation dt (J).] 








STATE OF , County af , 88: 











, being duly sworn, says he is by occupation a engineer, — 
employed. by the company, and that this map (plan) (@). was prepared 
under his supervision from. actual surveys and designs ; (6) is in complete 
agreement with the surveys from which the accompanying field. notes, marked — 
“ Exhibit IK,” were made; (c) correctly represents so far as shown thereon, the 
location and design of the. works described in. the accompanying application 
form, marked “ Exhibit. I”; (d) to the best of his. knowledge and. belief. cor- 
. rectly. represents all other matters shown hereon ;. and (é) represents a safe, 





adequate, and feasible plan for the fullest economic utilization of the power re- | 


- sources involved. . 
, Eng ineer. 

















Subscribed and sworn to before me this - day of , 9, 
[SEAL] ee - - Notary Public. : 
This is to certify that ———, who subscribed the affidavit hereon is 








the person employed by the undersigned applicant to prepare this map (plan), 
which map (plan) has been adopted by the applicant as the approximate finai | 
location: (design ) of the works thereby shown; and that this map (plan) is | 
filed as Exhibit J of the complete application whose several parts. are described | 
in the accompanying application form marked “ Exhibit kay ae wee 
_[ESEAL OF. COMPANY.] © | - oo, 
“Attest: 000 7 |  By— —__——, - 
—, Secretary. ee ee 











¢. 
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. ee _— . 
Fors 8. Avemavar OF APPLICANT’S EINGINEER AND Cunrinicars or APPLICANT ON 
. FIELD NotrEs: OF - Sunvers. : 


[See Regulation 11 (K). p 





, County of , 8s: ae 
, being duly sworn, says he is Sy occupation a engineer 
nee by. ae company; that the foregoing notes of survey are a true 
and complete copy of the field notes, of an. actual location survey made under 
his direction as an employee of said company; that all of said notes and no: 
others were used to locate on ‘the maps filed together her ewith and marked 
“Pxhbibit J” the works: described on ae application form filed herewith and 
marked ee i” a | | ‘ 
eX | : , Engineer. 


_ StTaTE or 





























nguhacubed and sworn 1 to before me: > this 19. . 
[SEAL. | | , Notary Public. - 5th 
This is to certify that , who subscribed the affidavit hereon is _ 
| the person employed by the undersigned applicant to make the survey repre- 
| sented by these. field notes, which survey. was authorized by the applicant; and 
that these field notes are filed as Exhibit. IX of the complete application whose 
several parts are. described in the accompanying nop peauien form. marked 
“Exhibit I.” . | , ae 

[SEAL OF THE coMPANY.]_ at *2 - ds, eee 
- Attest io re - By— | 
: Secretary. ar ta a tee, 


day of 














re 











Form 8. ae OF. Apes Ss JINGINEER AND CERTIFICATE OF " APPLICATION on 
PSTIMATES AND DaTa. 


[See Regulation 11 . 1 





, County of ; 882 . 
, being duly sworn, says he is by. occupation. a engineer 
employed by’ the company; that the accompanying estimates and data 
were prepared under his supervision; that the data are all the data available for 
the estimates; and that both, data and estimates are correct to the best of his 
knowledge, judgment, and belief and provide a. safe and satisfactory basis for 
the power project described in the accompanying: application form: marked * Bx- 
hibit 1.” 





STATE OF 














, Engineer. 














Subscribed and sworn to before me. this = | sc s , 19—. : 
[SEAL] - | | * 4 ee -, Notary Public. 














- This is to certify that ; who saheanived: the affidavit hereon, is _ 
. the person employed. by the undersigned applicant to prepare the accompanying | 

estimates and data; that the estimates and data have been. approved by the 
applicant and are filed as Exhibit L of the complete application, whose several 
- parts are described in the accompanying application form moarked | ‘ Exhibit I.” | 

[SEAL OF COMPANY.] ar | : 
Attest: a =e | By. | 
: -———, Secretary.  _ | ppp 
. Approved January - —, 1918. _ =? | \ 
Se , Secretary, 























Ss DECISIONS RELATING TO. THE PUBLIC. LANDS, - 561 


; RIGHT OF WAY—LAKE ELEANOR: AND HETCH | HETCHY VALLEY | 


RESERVOIR SITES. 
Cire or SAN FraNcrsco, 


Derarrorent OF THE ‘In tertor, | ; 
March 7, 1973: 


7 The Me ayor anid Board of Supervisors oy the City on ae: of San | 


Francisco, C alifornia, | 
Gentiemen : In the matter SE iis seat issued on May i 1908, - 


by the Hon. James R. Garfield, Secretary of the Interior, to the city 


of San Francisco, for certain reservoir and other rights of way within — 
the Yosemite National Park, upon what are known as the Lake 


Eleanor and Hetch Hetchy Valley reservoir sites, there are two dis- 


_ tinet proceedings pending before the ‘Department of the Interior. 


| ; One i is the rule issued on February 95, 1910, by the Hon. R. A. Bal- 


linger, Secretary of the Interior, to the mayor and supervisors of © 


the city and county of San Francisco, to show why the Hetch Hetchy » 


_ Management of the same; Such: regulations shall provide for the preservation _ 
from injury of all. timber, mineral deposits, natural curiosities, or wonders: 


7 “Valley reservoir site should not be eliminated from said permit. The 


other is the application of the city and county of San Francisco for 


_ a modification of the said permit, so as to allow the immediate use - - 
_ of the Hetch Hetchy Valley for reservoir purposes. 


- The Yosemite National Park was originally created as a forest : 


. reservation (not as a national park) by the act of Congress of Octo- 
ber 1, 1890 -(26 Stat., 650), which provided: ee i 


said reservation shall be under the exclusive control of fue Aaastiey of the. : 
Interior, whose duty it shall be, as Soon as practicable, to make and publish such. 
rules and. regulations as he may deem necessary or proper for the care and 


| eoiieacas said reservation, and their retention in- their natural condition. 


r 


In view of the fact that the provisions of law and the rules and | 


7 regulations adopted. by the Secretary were, in substance, the same as 


those provided for the Sequoia National Park, and because the reser- _ 


- - yation surrounded. the tract of land known as Voces Valley, which 


had been granted to the State of California for a public park by 
act of Congress approved June 80, 1864, Secretary John W. Noble, 
in his annual report for 1890, aia fhe reservation. the “ Yosemite | 
National Park,” and in subsequent acts of Congress this title appears 


‘to have been teed ‘without being specifically adopted. In 1905 the 


State of California receded the Yosemite Valley to the United States 


‘upon the condition that it should be held and ‘maintained as al 2 
‘national park, and on June 11, 1906, this recession was accepted by. 


joint resolution of Congress, which specifically: referred to’ the act. 


of October 1, 1890, and established certain boundaries between. nee : 


= * Sierra Forest Beccrye ” and the ‘ & Yosemite National Park.” 90 - 
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Within:the exterior boundaries of the park there was a consider- 
able number of tracts of land the title to which had passed from the 
Government to private parties. These private lands included a large 
part of the shores of Lake Eleanor and the greater portion of the 
floor of the Hetch Hetchy Valley, as well as other tracts of consid- 
erable area located in other portions of the park. The Department 
of the Interior and many citizens and groups or associations of 
citizens have repeatedly urged upon Congress that these private 
holdings should be purchased by the Government, but Congress has. 
refused to appropriate money for this purpose. The private lands — 
at Lake Eleanor and Hetch Hetchy have been purchased by the city 
of San Francisco, which has also acquired other valuable lands and 
rights within the exterior boundaries of the park. Its holdings, 
however, do not include the dam site. On February 15, 1901, Con- 
gress passed an act (31 Stat., 790) entitled “An act rélating to 
rights of way through certain parks, reservations, and. other public © 
lands.” That act reads as follows: 


Be. tt enacted by the Senate and House of Hetresontiiiosa: oe the United 
_ States of America in Congress assembled, That the Secretary of the Interior be, 
and hereby is, authorized and empowered, under general regulations to be fixed 
by ‘him, to permit the use of rights of way through the public lands, forest and 
other reservations of the United States, and the Yosemite, Sequoia, and General 
Grant National Parks, California, for electrical plants, poles, and lines for the 
generation and distribution of electrical power, and for telephone and telegraph 
* purposes, and for canals, ditches, pipes and pipe lines, flumes, tunnels, or other 
water conduits, and for water plants, dams, and -reservoirs used to promote 
irrigation or mining or quarrying, or the manufacturing or cutting of timber 

or lumber, or the supplying of water for domestic, public, or any other beneficial 
uses to the extent of the ground occupied by such canals, ditches, flumes, tun- | 
nels; reservoirs, or other water conduits or water plants, or electrical or other © 
works permitted hereunder, :-and not to exceed fifty feet on each side of the. 
marginal limits thereof, or not to exceed fifty feet on each side of the center 
line of such pipes and pipe lines, electrical, telegraph and telephone lines and 
poles, by any citizen; association, or corporation of the United States, where it 
is intended by such to exercise the use permitted hereunder or any one or more 
of the. purposes herein named: Provided, That such. permits shall be allowed 
within or through any of the said parks or any forest, military, Indian, or other 
reservation only upon the approval of the chief officer of the department under 
whose supervision such park or reservation falls and upon a finding by him that 
- the same is not incompatible with the public interest: Provided further, That 
all permits given hereunder for telegraph and telephone purposes shal] be sub- 
ject to the provision of title sixty-five of the Revised Statutes of the United. 
| States, cand. amendments thereto, regulating: rights of way for telegraph com- 
panies over:the public domain: And provided further, That any permission 
given by the Secretary of the Interior under the provisions of this act may be 
- revoked by him or his successor in his discretion ; and shall not be held to 
confer any right, or easement, or interest in, » EO, or over any papme land, ae 
ervation, or park. . : - 12 : a 


This is the so-called “ revocable ‘permit ” act, under Sen rights 
of way for electrical plants, transmission, tines, canals, ditches, and 
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-reservoirs are permitted through the public lands and forest reserva-_ 
tions of the United States. The only national parks to which it 
applies are the Yosemite, Sequoia, and General Grant National - 
Parks, in the State of California. The act was passed on February — 
- 15, 1901. On October 15, 1901, the city of San Francisco, through the 

Hon. James D. Phelan, Phen mayor, filed an application for reservoir - 


or rights of way at Lake Bicanar and Hetch Hetchy. After considera-' 


tion of this application, Hon. E. A. Hitchcock, then Secretary of the 
_ Interior, on December 22, 1903, refused the permit on the principal 
- ground. that he did not have the necessary statutory authority. He 
discussed the existing and available water supplies of the city of San | 
: Francisco, and upon the information then before him, held that 
there were other adequate sources. of supply available; but the. con- 
trolling consideration for his refusal of the permit was the construc- 
tion placed by him upon the two acts of Congress above mentioned. 
The city continued its efforts to obtain the permit, but on February 
5, 1905, Secretary Hitchcock again reached the conclusion that the 
: permit “ could not: be’ granted without further legislation by Con-. 
gress.” The application was again renewed by the city before Sec- 
retary Hitchcock’s successor, Hon. James R. Garfield, and on May 
11, 1908 [36 L. D. , 409], Secretary Garfield granted the permit which 
is now in force. This permit provided that the city might develop 
the Lake Eleanor reservoir site and that if this site when developed — 
to its full capacity should not-prove adequate for the needs of the city 
the Hetch Hetchy Valley could then be used as a reservoir. The 
permit is set out in full in the report of the Advisory Board of Army. 
Engineers made on February 19, 1913, and contains other pn portant 
- provisions, which need not be eeforred) to at this time. | 
In October, 1909, Hon. R. A. Ballinger, then Secretary of the , 
Interior, instructed the Director of the Geological Survey and. cer- . 
tain engineers of the Reclamation Service to investigate and report 
‘upon the sources of water supply involved.in the permit. and upon 
the necessity for the retention of the Hetch Hetchy Valley within — 
the terms thereof. On February 25, 1910, in view of the report made 


of the results of this. investigation, ‘especially “as to the sufficiency 


of the Lake Eleanor™ reservoir site when fully developed, and in view | 
of the importance of the public: interests involved in this matter. 
and the Government’s obligation in connection therewith,” Secretary 
Ballinger required the city and county of San Francisco “to show 
why the Hetch Hetchy Valley and reservoir site should not be elimi- | 

nated from said permit.” - 
At the request of the Soi of the Interior fies War Depart 
“e ment, by direction of the President, appointed an Advisory Board of 


= _ three ay enna to: assist, the Secretary of the Interior in pass- 
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‘the order to show cause, and Congress subsequently appropriated 
- $12,000 to pay the expenses of this Advisory Board. A hearing was 


held on May 25 and 26, 1910, and upon application of the city a post- 


ponement was granted ‘until June 1, 1911, for the purpose of enabling — 
the city to furnish the necessary information for a proper determina-_ 
tion of the important questions involved, and the city undertook to 
furnish this information at its own expense and with due diligence. 
- The Advisory Board of Army Engineers was also authorized to pro- 
cure such independent data and information as it deemed proper. 
It has conducted an extensive investigation on its own account, and has 
made personal inspections of many of the proposed sources of | 
water supply and reservoir sites, including visits to the Hetch Hetchy 
and Lake Eleanor. The order of continuance is set out in fully in the 
report of the Advisory Board. = 

This was the situation when I became Secretary of the Tubation in 
March, 1911. Shortly thereafter the city applied for a continuance, © 
which was granted until December 1, 1911. Upon a further applica- 
tion of the city the time was extanded until March 1, 1912, and again - 
until June 10,1912. These later applications were ‘all granted by me 
_ with the greatest reluctance and only after pointing out to the repre-- 
sentatives of the city the importance of an early hearing, so that the 
‘many difficult and intricate questions could be thoroughly considered 
and ample time might be available for procuring such additional 
information and permitting such additional discussion as would in 
all probability be found essential as a result of the formal hearing. 
Nevertheless, on May 28, 1912, the city again presented a request, for 
a further extension of time in which to secure and present its evi- 
dence. It was demonstrated that the city would not be able to 
‘present its case without a substantial extension of time, and I appre- 
- ciate quite fully the adverse conditions with which the present repre- 
sentatives of the city have had to contend and many of which were 
practically unavoidable. A detailed schedule was prepared fixing 
various dates on or before which the city © would be able to make 
documentary showing upon the different. matters under investigation, | 
and it was required to make this showing in accordance with this 
schedule. Appropriate periods were fixed within which the ob- 
jectors should have an opportunity to examine the matters presented 
by the city and to answer them and a further period within which 
the city was to reply. The formal hearing was set for November 20, 
1912, and later postponed until November 25, 1912. In September, 
1911, I personally visited Lake Eleanor and Hetch Hetchy, 7 
_ The oral hearing before me began on November 25, 1912, and con- 
tinued until and including November 30. The reports ad other. 
documents filed on. and prior to this hearing included thousands of | 
printed or typewritten pages with financial and statistical tables, 
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a aa maps. They are enumerated in the report of the — 
_ Advisory Board of Army Engineers. Nevertheless, as had been ap- 


parent, the information was incomplete in important particulars and _ - 


it was found necessary or desirable to call for additional reports and 


statements. Dates were fixed within which these matters were to be 


ce supplied, but it was not until the middle of January, 1913, that the — | 
- city completed, its showing, including a draft of the permit which it. 


requested the department to issue as a modification of the permit | 


issued by Secretary Garfield. The modifications proposed were of | 


great importance and included a particular treatment of the interests - 


of the Turlock- Modesto irrigation district, which had not previously © 


- the representatives of the Turlock-Modesto district have objected and 


been discussed. On February 1, 1913, the city authorities requested | 


that this new provision be further modined. To these modifications 


presented a substitute. The answer of the city to the proposed sub- . 
stitute was not received until February 15. Meanwhile, however, the | 
Advisory Board. of Army Engineers was giving to the various en- 


<< gineering: questions submitted to it such consideration as was prac- 


ticable in the uncompleted state of the record. The board was not 
able to make its report to me until February 19, 1918. Since that 
date the pressure of official business inevitable during the closing 
weeks of an administration has prevented me from giving to this 
report and to the entire matter to which it relates that time and 
consideration which the nature and importance of the ase ab | 


issue demand. 


If it were clear that I should i issue to the city of San Francisco a 


: permit of the general character it requests, it would have been and | 


would now be absolutely impossible within the time available to em- 


body the details of such a permit in a properly considered document. 


_ This is a-matter of the greatest regret to me as I had hoped to be able 
at least. to draft a permit embodying the provisions which, in my 
| | judgment, should be contained in any permit for the use of the 


-. Hetch Hetchy Valley as a reservoir site by the city of San Francisco 


and the communities around San Francisco Bay. The importance 


of doing this, however, is much reduced by the fact that I have 


reached the scnclasien that a permit for this purpose should not be | 
issued by the Secretary of the Interior under the existing law. This 


“conclusion is not based at all upon questions of detail connected with 


the permit, but is based upon the fact that the only statutory author- 
ity under which such a permit could be issued 1s.the act of February | 
15, 1901. ; - 

The first and main Caachiaon reached by the Advisory Board of 
Army Engineers is as follows: 


The, board. is of the opinion that there are several sources of water supply _ ache 


that could, be obtained. and used by the city of Ran ‘Francisco and adjacent com- . 
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munities to supplement the near-by. supplies as the necessity develops: From 
any one of these sources the water is sufficient in quantity and is, or can be 
macle, suitable in quality, while the engineering difficulties are not insurmount- 
able. The determining factor is principally one of cost ; in some cases, however, 
such as the Sacramento, sentiment must be taken into consideration. 
The project proposed by the city of San Francisco, known as the Hetch 
_. Hetchy project, is about $20,000,000 cheaper than any other feasible project. 
. for furnishing an adequate supply. The only exception is the filtered sacra- 
mento project, which in actual cost.is about $30,000,000 greater than the Hetch 
Hetehy project, but by discounting to 1914 becomes only $18, 000, 000. greater. 
‘The Hetch Hetchy project has the additional advantage of permitting the 
development of a ereater amount of water power than any other. 


I do not believe that the Secretary of the Interior should grant, 
under the act of February 15, 1901, a permit in this case based upon | 
the principal determining fuctos of the difference in cost between — 
-available alternative sources of water supply, whether that difference 
be $13,000,000 or $20,000,000, or even more than $20,000,000. If the 
Secretary were to do tas, he would, in a certain important sense, be 
| placing a monetary value upon the piecenvation of the Hetch Hetchy 
Valley in its present natural condition. He would be determining 
that in order to save the expenditure of a certain sum of money by 
the people of San Francisco the people of the whole country should 
_ consent to change the present natural condition of the Hetch Hetchy 
Valley. It may well be that such consent would be justified. It 
depends upon the effect of the use permitted and upon the amount 
of money saved, as’ well as upon other. considerations. Such action, 
however, should not be taken by the Secretary without a clearer 
authorization by Congress than I am able to believe was consciously . 
intended when the act of 1901 was passed. -In any event, such action 
with respect to so important a feature of a national park as is the 
Hetch Hetchy Valley would constitute a precedent which should be 
most carefully and effectively guarded before it is established. | 
- This conclusion is not based upon the opinion that the conversion 
of the Hetch Hetchy Valley into a reservoir or lake would so seri- 
rously mar the scenic beauty of the valley-as is contended by many of | 
the objectors to the city’s application. I have been convinced that 
the proposed use of the Hetch Hetchy as a reservoir will not require 
undesirable sanitary restrictions upon the use of its watershed by — 
the public, if the permit contains the provisions recommended by 
the Advisory Board. If the use of the Hetch Hetchy Valley was 
clearly necessary for the city of San Francisco and its adjacent com- 
munities, I believe that such change in its condition and such loss or 
impairment of scenic beauty as might possibly occur would be amply 
justified and would not be a matter of such serious moment as to be 
at all controlling. It is indeed an open question about which real 
differences of disinterested and intelligent opinion exist whether the 
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valley would not: be as beautiful if it contained the lake created by 


- the dam as it is with its present natural floor. Nevertheless, the 


~ valley should be retained in its natural condition unless ample justi- 
- fication exists for changing it. The act of October 1, 1890, creating 
the reservation which is now the Yosemite National Park, provides — 
“ for the preservation from injury of all . . natural curiosities or 


wonders within such reservation and their fenton in their natural 


| condition,” and this provision should be followed unless there is. 
clearly some adequate justification for a different course. 
IT am. unable to agree with the conclusion reached by Bedetay 
‘Hitchcock that the act of February 15, 1901, does not confer upon the 
Secretary of the Interior technical legal authority. for permitting 
the use of the Hetch Hetchy as a reservoir site. The act of 1901 
- expressly mentions the Yosemite National Park as one of the reser- 
vations to which it is applicable, and in express language the Sec- 
retary of the Interior is authorized and empowered to. permit the 
use of rights of way therein “ for water plants, dams, and reservoirs ” 
for-“the supplying of water for domestic, public, or any beneficial 
uses.” JI can not find in the act of 1901 any limitation which makes 
it subject by a process of construction or otherwise to the general 
provisions of the act of 1890 with respect to the Yosemite National 
Park. I do find in the act of 1901 the provision that the permits 
which it authorizes the Secretary of the Interior to grant | shall be 
issued only “upon a finding by him that the same is not incom- 
patible with the public interest”; and in view of the language of 
the Yosemite reservation act of.1890 I believe that as a matter of 
broad public policy, and not at all as a matter of necessary statutory 
construction, the natural condition of so important a natural curiosity 
or wonder as the Hetch Hetchy Valley should not be radically 
changed without the express authority of ‘Congress embodied either 
in a statute granting a permit and fixing its terms and conditions 
or by an act conferring upon the Secretary of the Interior the power — 
to issue such a permit upon terms and conditions to be fixed by him _ 
within broad general limitations. I have repeatedly urged that, the | 
act of 1901 should be amended in this very way. an 
It is clear and it is concéded by the applicants for this Pa | 


that it should not be granted except upon terms and conditions which ~ 


the city of San Francisco can be legally and effectively compelled — 
_ to observe. -The act of February 15, 1901, does not in words author- 
ize the Secretary of the Interior to impose “terms and conditions” 


upon the permits issued by him, and it is vigorously contended by _ 


other applicants under it for permits throughout the public domain 
_ that the act 1s not susceptible of the construction that it does author- 

ize the Secretary to impose terms and conditions in the permits for 
which pea apply. The act provides that the permits shall be issued 
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i under general regulations” to be fixed by the Secretary of the | 
Interior, and it expressly provides that these permits “may be re- — 


-voked by him or his successor, in his discretion, and shall not. be 


held to confer any right or easement or interest in, to, or over any. 
public land, reservation, or park.” . General regulations have been 


fixed by the Secretary which contain provisions which might be 


-. held to impose certain general terms and conditions applicable to 
all permits or to all permits of a particular class or kind. = 
‘I have repeatedly pointed out as vigorously as I am able that . 
‘this statute as it now reads is unsound in principle and injurious in 
practice with respect to both the public and the private interest af- 
fected. It is most unsatisfactory as a basis for the important ad-— 
ministrative actions that can be taken only under it. I have been 
willing to issue permits under it only because these permits are by the 
express terms of the statute made revocable in the discretion of 
the Secretary. Were it not for this power of revocation the validity. 
of some of the general regulations and of some of the- conditions 
imposed in or under them might be contested by the permittees. The 
existence of the power of revocation makes it possible to ignore 
this question of statutory construction in the case of permits to 
individuals or private corporations. ‘The power of revocation, _ 
however, is an ineffectual weapon with which to enforce the terms 
and conditions of a permit issued to a municipal corporation such. 
as the city of San Francisco... If that city. and its adjacent com- 
~ munities should invest the money of the tax payer’ in creating a 
municipal water supply dependent on a reservoir in the Hetch Hetchy | 
Valley, no Secretary of the Interior would or should revoke the per- 
mit in order to enforce terms and conditions which might otherwise 
not be legally binding upon the city. If these terms and conditions 
could not be enforced in and of themselves by direct action under 
the permit, they could not practicably be enforced at all. I believe. 
that certain kinds of “ terms and conditions” can pr operly be pro- 
vided by or under “ general regulations” as this expression is used. 


in the existing statutes. I have been unable, however, to see how the __ 


special “ terms and conditions” which clearly should: be attached to 
any permit to use the Hetch Hetchy could be included within any 
“general regulations” which could be fixed by the Secretary under 
_ the language of the act of 1901. These terms and conditions are in _ 
their very nature special and- peculiar to this particular permit, as a 
reading of the report of the Advisory Board will clearly show. 
‘The foregoing considerations seem to me controlling upon the 
pending application of the city. I therefore continue both this appli- 
cation and the rule te show cause until application can be made by 
the city to Congress for such action as Congress may deem proper in 
the premises, I prefer not to express any. conclusion based upon the © 
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| ene of the Advisory Board of Army Engineers ae tipon my own ~ 

investigation and consideration as to whether Congress should or — 
should not expressly authorize the use of the Hetch Hetchy Valley 
by the city of San Francisco and its adjacent communities, because 
I have decided not. to base any official action upon such a conclusion 
now and because if I were now properly. authorized to take official 


| ~ action I would prefer to secure some additional information and to s 
-. give some further consideration to certain. features of the matter 


before taking such action. -Among these features are the bases and 
consequences of. the conclusions reached by the Advisory Board 
that— | oo 3 3 


_ the use of the Hetch Hetehy Valley as @ reservoir site is necessary if the full 
flow of the upper Tuolumne is to be conserved 7 | 


and that— 


the San Joaquin Valley. i is ‘relatively less well provided with ster than the: 
Sacramento Valley both as. to. rainfall and as to run- -off of rivers. The demands. 
of the valley for complete irrigation are in. excess of the water available. ” 
Many of the ¢onditions which should be attached to any permit. are 
discussed in the report of the Advisory Board of Army Engineers. 
I do not agree with all of the suggestions there made, and I believe . 
that other equally important | terms and conditions should be imposed. 
The precise manner under which the work of constructing a dam at. - 
the Hetch Hetchy Valley would be carried on under any permit is of 
the greatest. importance if serious risk of i injuring the scenic beauty 
is to be avoided. I believe that a dam and a scenic road and other 
works proposed by the city can be constructed in such a way as to 
mar the beauty of the valley little, if at all, and even in-some respects 
to enhance the possibilities of enjoying this beauty. This, however, — 
can result only from conducting the work with the greatest skill and _ 
without regard to those considerations of expense which quite uni- 
formly control work of this character. I have no doubt that the city | 
would carry on its operations with a considerable degree of care, but 
I believe that extraordinary measures of precaution should be taken 
and that the work should be carried on not merely under plans and. 
specifications approved by the Secretary of the Interior, but that the 
‘manner in which the work itself upon the ground is Gondiciod should 
be subject’ to supervision by pompetent, representatives pelocted: and 
Ey by him | 
The questions. connected with the use of. water by the Turlock- 
Modesto district and other irrigation interests, with the development 


and disposition of the water power, and with many other conflicting — 
interests are so difficult and complicated that suggestions are tiaie 


either by the city or by the Advisory Board that they be left largely 
| to. Tuture disposition by the er ee the ene: ‘The fune- 
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tions thus devolved upon the Secretary and the duties imposed. upon 
him will require the occasional or regular employment of experts, 
engineers, and other assistants, whose compensation should not be > 
made a charge upon the General Government, but should be paid by 
the beneficiaries of any permit that may be granted. In fact, in view 
of the conclusion of the Advisory Board that the saving to the city 
is the principal determining factor as to any permit, the whole ques- - 
tion of the payments which the city should make to'the Government ' 
as the custodian of the park requires more consideration than has 
been given to it. | 


It is conceded that it would be unsound economics for the ity of re 


San Francisco to duplicate the existing distributing system and that 
it should acquire most if not all of the present sources of supply of 
the Spring Valley Water Company; and the Advisory Board bases 
its report on this theory. It is the declared intention of the city to 
purchase these properties as the beginning of its proposed municipal - 
water system and active negotiations have been carried on to. this 
end. These negotiations, however, have thus far proved unsuccess- 
ful. I do not wish any action of mine to be open to the construction. 

of expressing any opinion whatever as to the merits of the contro- 
versy between the city. and the company as to the value of the latter’s 
| property, nor as to which portions of the property it would be ap- 

propriate. for the city to acquire. If they are unable to agree, both 
- parties should be compelled to submit to-some impartial tribunal the 
questions at issue between them, so that the company may receive 
that to which it is fairly entitled. and the city may not be required 
to pay one dollar more than the real value of the property it should 
acquire. 

These questions, Raaeree are merely ciinseancions of the large num-- 
ber of important, dithouch relatively minor, provisions of the pro- 
posed permit which call for greater consideration, both as to sub- 
stance and as to the precise manner in which they should be worded, 
than I have been able to give to them under the existing conditions 1 an. 


. the ae s office. | 
| een a | Waurer L. Fisuer, Secretary. 


————t 


COAL LAND WITHDRAWALS —FIELD EXAMINATION. 
Iystavcrioys. 


- DeparrMent OF THE Iyrenror, 
Washington, March 10, 1918. 


The Comission Er or THE GENERAL Lanp Orrice. 
_ Sm: I am advised that instructions issued March 6, 1911 ‘139 Li. D.; | 
544], under the act of J une 25, 1910 (36 Stat., 847), have been con- ~ 
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_ strued by special agents of your office as referring to all entries and — 
selections within withdrawn areas, including such entries and selec- 
_ tions as are made for the surface of lands withdrawn for coal classi- | 
fication or classified as valuable for their coal deposits. — 
Where such entries and selections are allowable under the acts. of 
March 3, 1909 (35 Stat., 844), or June 22, 1910 (36 Stat., 583), and 


acts: icnneey thereof, and the entrymen. or selectors file elections at 


to take patents exchikive, of the coal deposits in the land, no necessity. 

exists for field examinations in areas withdrawn for coal classifica-_ 

| tion, or classified as coal lands, where the cases are a regular. 

mens. a : 
7 eo ©. Cage, 

Assistant Secretary. 


NW ORTHERN PACIFIC LAND GRANT —IN DEMNITY SELECTIONS, 
Orimton. 1 


In selecting indemnity lands for the loss of. wiitnietal lands the Northern Pacific 
Railway Co. is not-limited to the State in which the loss occurred. , 

The company may select as indemnity lands within the primary limits, which 
at the time the grant attached were “reserved, sold, granted, or otherwise 
appropriated,” but. which have since been relieved of that impediment and 
at the time of the selection are unoccupied or unappropriated public lands. 

The indemnity selection for lost mineral lands may ae made within N miles of | 
- the line of the road. 

Where there is a discrepancy between the printed statutes and the enrolled act 
' the latter will control. 2 


Derarrorent oF J USTICE, | 
; | | | July @h, 1912. 
‘Sia: I he the oe to mae to’ your. letter of December 19, | 


~ 1911 [41 L. De 514, 576], requesting an. opinion concerning certain 
- indemnity lands aalected by the Northern Pacific Bailway Co. in| 


lieu of lands lost from the ‘primary. grant; because Or their mineral 7 
character. re 

The bases assigned in’ support Or these selections are lands. in the 
State of Montana which have. been classified and approved as min- — 
eral under the act of February 26, 1895. (28 Stat., 683.) The 
selections were made under the last proviso to section 3 of the act of 
July 2, 1864. (18 Stat., 365.) hee 
‘The Matai portions of section 3 are as follows: | 

Every alternate section of public land, not mineral, designated by oda - num- | 
bers, to the amount of twenty alternate sections per mile, on each side of said 


railroad line, as said. company may adopt, through the ‘Territories of the | 
_ United States, and ten alternate sections of land per mile on each side of 





129 Op. A. G., 498. 
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said railroad whenever -it passes through any - State, and whenever on the 
line thereof, the United Statés have full title, not reserved, sold, granted, or 
otherwise. appropriated, and free from preemption, or other claims. or rights, . 
at the time the line of said road is definitely fixed, and a plat thereof filed in 
the office of the Commissioner of the General Land Office;’ and whenever, 
prior to said time,. any of said sections or parts of sections shall have been — 
granted, sold, reserved, occupied by homestead settlers, or preempted, or 
otherwise disposed of, other lands shall’ be selected by said company in lieu 
thereof, under the direction of the Secretary of the Interior, in alternate 


sections, and designated by odd numbers, not more than ten miles beyond: the _ 


limits » of said alternate sections, .... Provided further, That all. mineral, ’ 
lands be, and the same are hereby, excluded from the operations of this: act, 
and in lieu thereof a like quantity of unoccupied and unappropriated agricul- 
tural lands, in. odd-numbered sections, nearest to the line of. said road, and 
within jifiy miles thereof, may be selected as above provided. 


The underscored words “and within fifty miles thereof? | in the 
above quotation do not appear in the act as published in the Statutes 
at Large, but are in the act as passed and approved, and as recorded 

in the State Department. 7 

The lands selected are in the Wausau land district, in scone: 
They are all of odd-numbered sections, and all but two are within 
the 20-mile or primary limit. These two, however, are situated out- 
side both the primary 20-mile limit and the secondary 10-mile limit, 


but are in fact within “ Baty miles ” of the line. of road as definitely - 


located. | 
You request an opinion upon the three following questions: 


1. In the matter of indemnity for mineral lands excluded. from its grant, is. 
the company limited to the State in which the loss occurred? 

2. May the company select, as indemnity, lands within the primary limits, 
which, at the time the grant attached, were “reserved, sold, granted, or other- 
_.-wise appropriated,” but which since said time, have been relieved of said im- 
‘si pediments and are, at the time of the selection, unoccupied and BERD EEORE aos 


public lands? 
3. Are lands lying “more than 10. miles beyond the limits of said iuenate 


sections” granted by the act of 1864, but “within 50 miles” of the line of road, 
subject to selection as indemnity for mineral lands lost to the eran by reason of 
exclusion under the terms thereof? 7 
It appears from the legislation in question that it was. the intention 
of Congress to give to the Northern Pacific Railroad Co. every 
alternate odd-numbered section: of land throughout a strip 40 miles 
wide on each side of the road in the Territories and 20 miles wide in 
the States; and the particular sections given were automatically fixed 
upon the filing and approval of the map of the right of way. If, 
for any of the reasons mentioned in the statute, the United States 
could not give good title to any agricultural sections within this pri- 
mary belt, the company was to have in lieu thereof a similar amount 
of land within an adjoining belt 10 miles wide; and such lieu sec- 
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tions were also to Bee alternate and odd-numbered re were tos ‘be: 
selected under the direction of the Secretary of the Interior. 
- All mineral lands were excepted from this grant, in leu of which | 
a like quantity of agricultural lands in sdd-nambercd sections nearest 
 to-the line of railway and within 50 miles thereof was to be selected. — 
- 1. I am-of the opinion that in selecting indemnity lands for.the 
loss of mineral lands the company is not limited to the State in which | 
the loss occurred... Attorney General Garland thus answered the 
question, so far as losses of agricultural lands were concerned, in 
his opinion of January 17, 1888 (19 Op., 88), and this Ee has — 


J been consistently followed by your Department. - 


Northern Pac. R. R. Co. (on review) (20 L. D., 187 ae 
_ Northern Pac. R. R. Co.:». Shepherdson (24 ie D., Aly 1). 
- Hagen v. Northern Pace. R. R. Co. (26 L, D. » 312). 

There is no reason tor a different ruling in ‘regard to. mineral : 
losses. | | 
2. Tam of ihe opinion ane the: company may select. as fidetinity 
inde within the primary limits, which at the time the grant attached. 
were “reserved, sold, granted, or otherwise appropriated, ” but which | 


have since. best wolieved of that impediment and at the time of the « 


| “selection | are unoccupied or unappropriated public lands. 
While there is some. apparent conflict. in the decisions on this : 
question, I think the true rule is laid down by the Supreme Court © 
in Ryan». Railroad Co. (99 U. S., 382)., and United States ». 


Southern Pacific Co. (223 U. Ss 565). See also 26 L. D., 452, and | 


29 Op., 194, 129, 130. 
In the Ryan case,. the. erant to the California & Cape Palvond | 
Co. was in terms similar to those of the grant involved here; at the 


7 time of the grant a part of the land within the indemnity belt was 


subject to a Mexican claim, which was subsequently rejected, and a 
patent issued to the railroad for this as indemnity land.. Ryan, a 
homesteader, later settled on the same section and also received a 
patent. “In a suit between them to determine the lawful title, the 
court: admitted that at the time of the original grant, the section, 
being sub judice, would not have been public land within the meaning _ 
of the statute, but by the subsequent. dismissal of the claim it had 

_ become so, cd was as open to selection by the railroad as, any other 


land within the indemnity belt. 


_ In United States v. Southern Pacific Company (223 U. ‘8. , 570), 
7 Mr. Justice Holmes, speaking of the Ryan case, said: 


An indemnity grant, like. the residuary clause in a will, contemplates the un- 
certain and looks to the future. What a railroad is to be indemnified for may: 
be fixed as of the moment of the grant, but what it may elect when its right to 

. indemnity is determined. depends on the state of the lands selected at the mo- — 
ment of choice. * * * It seems to us, in short, that Ryan v. Railroad Com- 
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pany, ‘Supra, should be taken to establish 2 general principle and. should ‘not. be e - 
limited to its special facts. ar 

This construction seems to me to pecomiplink: ibe purpose of Con- - 
gress. Undoubtedly Congress intended that the railroads should have: _ 
these odd-numbered: sections within the primary limits in return for ~ 


the accomplishment of its great enterprise. The exception of lands | : | 
to which other claims had previously attached was not designed to — 


serve as a technical pretext whereby that which had been eranted_ 
might thereafter be withdrawn. It was created for the purpose. of 
protecting homesteaders and others who might. settle upon the lands 
before the railroad’s line was definitely located. It is wholly unneces- 

sary to the accomplishment of this purpose that after these homestead 
claims have ceased to exist their temporary interposition should con- 
‘tinue to be effectual to prevent the accomplishment of the underlying 
intent of Congress. And although the fiction of the gift in presenti 
- may properly prevent their passing under the primary grant, I see 
no reason why they should not be subject to selection as indemnity : 
: lands, at least under provisions phrased like the mineral. indemnity 
proviso in the present charter. 

3. Your third question involves the question whether the published 
statute or the act as passed and enrolled and recorded in the State 
Department 1 is to control. 

It is my opinion that the law as passed by Congress ought na to 
be altered by a printer’s error. “ Where there is a discr epancy be- 
tween the printed statute and an enrolled act all the authorities agree. 
that the latter controls.” Lewis’ Sutherland on Statutory Construc- 
tion (sec. 74) and cases there cited. See also Bishop on the Written. 
Laws (sec. 37); Clare v. State of Iowa (5 Iowa, 509) ; State v. Mar- 
shall (14 Ala., 411); State w. Byram, Ae Neb., 884); J ohnson V. 

Barham (99 Va., 805). | 

Tam, therefore, of the opinion that the indemnity aaladtion for lost 
cinerl lands may be made within 50 miles of the line of the road. 

| Peony. | 

| - Grorce Ww. WicksrsHam. | 
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NORTHERN PACIFIC RY. CO, 


‘Daseaad or THE Lavrurtor, 
Washington, December 12, 1911. 
‘Ga: There j is pending in this Department, for consideration caae 


Action, Clear List No. 10, of lands selected on behalf of the Northern’ — | 


Pacific Railway. Company. embracing 1,840.70 acres, in the Wausau 
land district, ‘Wisconsin. | | 
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- The bases assigned in support of these selections are lands in the 
State of Montana which have been classified and approved as 
-- mineral under the provisions of the act of February 26, 1895 (28 
 Stat., 683), and the lands selected are all of odd numbered sections. 
| These selections were made under the last proviso to section 3 of 
_ the act of July 2, 1864 (18 Stat., 365), which reads as follows: 


That all mineral lands be, and. the same are hereby, excluded > from: the. 


operations of this. Act, and in lieu thereof a like quantity of unoccupied and — | 
unappropriated agricultural lands, in odd numbered sections, nearest to the — 


line of said road, and within fifty miles oe may be selected as. above 
| provided. 3 


The words underscored, : and: within i ey thereof? do not 


- appear in the law as published i in the Statutes at Large, but do ap- — 


pear in the act as actually passed and approved, as shown by the 
records in the Department of State. The discovery of this omission 
in the act. as ee gives rise to. one 08 the questions here 
involved. — LO : 

All but two of the tracts involved in the present selection are 

situaté within the 20-mile, or primary limits, the two remaining 
tracts being situate outside of the primary and. beyond the 10-mile 
indemnity limits, but within ™ soe miles ” of the line of road as 
definitely located. | oe, 

In this matter, I have the honor to request is opinion upon the | 

three following questions involved: 
1. In the matter of indemnity for mineral lands sxduded: from 
its grant, is the Company limited to the State in which the loss 
- occurred ? 

2. May the Company Select as ealcmnty Abinda: within. ie: pri- 
mary limits, which, at the time the grant attached, were “ reserved, . 
sold, anid or otherwise appropriated,” but which, since said time, . 
have been. relieved of said impediment and are, at the time of the 


selection, unoccupied and unappropriated public lands? 


8. Are lands lying “more than 10 miles beyond the limits of said . 
alternate sections ” granted by the act of 1864, but “ within 50 miles” — 
of the line of road, subject to selection as dndeminity for mineral 
lands lost to the grant by reason of exclusion under the terms thereof? . 
For your consideration in connection with the matter, I transmit, 
ae Berea the opinion of the Assistant evorney Geceral for the 
Department of the Interior upon the aus involved [41 L. 
D., 576]. 

I have advised Messrs. Britton and Gray, of this City, counsel for. 
the Company, of the submission of the matter to you for your 
opinion, have furnished them with a copy of the opinion of the 
Assistant Attorney-General, and have advised them t that, if it meets 
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with your approval, I shall have No os ection to them submitting to | 

you their views on the subject. | 
Very cea 

Wanter L. Fismm, 

a 2 * Secretary. 


Tum AtTrorney-GENERAL. 


NORTHERN PACIFIC RY. CO, 
‘(See opinion of Attorney-General, 41 L. D., B71. ) 


Opinion of Assistant Attorney- General Cobb to the Seoretory of 
os . the Interior, December 12, 1911. | 


Under date of September 4, 1909, the Gan niesoeee of the 
General Land Office transmitted for your approval Clear List No. 
10, of lands selected on behalf of the Northern Pacific Railway 
Company, embracing 1,840.70 acres in the Wausau land district, 
‘Wisconsin. -  - | 

The bases assigned in ee ne these sdlechiane are lands in 
the State of Montana which have been classified and approved as 
mineral under the provisions of the act of February 26, 1895 (28 
Stat., 683), and the lands selected are all of odd- arimnbared sections. 

By section 3 of the act of July 2, 1864 (13 Stat., 365), there was. 
granted to the Northern Pacific Railroad Company— | 


Every alternate section of public land, not mineral, designated by odd 
numbers, to the amount of twenty alternate sections ‘per Inile, on each side — 
of said railroad line, as said company may adopt, through the territories of | 
the United States, and ten alternate sections of land per mile on each ‘side 
of said railroad whenever it passes through any state, and whenever on the 
line thereof, the United. States have full title not reserved, sold, granted, 
or otherwise appropriated, and free from preemption, or other claims or rights, 
at the time the line of said road is definitely fixed, and:a plat thereof filed in 
_.the office of the Commissioner of the General Land Office; and whenever, prior 
to said time, any of said sections or parts of sections shall have been granted, 
sold, reserved, occupied by homestead settlers, or preempted, or otherwise 

disposed of, other lands shall be selected by” said Company in lieu thereof, 
-under the direction of the Secretary of the Interior, in alternate sections, and 
designated by odd numbers, not more than ten miles beyond the limits of said 
_ alternate sections ... Provided further, That all mineral lands be, and the 
same are hereby, excluded from the operations. of this Act, and in lieu thereof 
~a-like quantity of unoccupied and unappropriated agricultural lands, in odd 
- numbered sections, nearest to the line of said road, and within tty miles 
: thereof, maay be selected as above provided. = . 


~The words underscored, “and within fifty wis thereof? 6: ioe 
appear in the law as published 3 in the Statutes at Large, recent, dis- 
covery of the omission being responsible for one of the questions — 
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in 1 the present conn oveney: hich arises out. of aes attempt on the 


part of the Northern Pacific Railway Company, successor in interest — 


of the Northern Pacific Railroad Company, to select 1,840.70 acres 
. in the Wausau land district, Wisconsin, in lieu of jande: within the © 


granted. limits in the State of Montana lost to the uw by reason — | 
of their being mineral in character. | 
All but. two of the: tracts involved in the present selection are 


situate within the twenty-mile, or primary limits, the two remaining —— 


tracts being situate outside of the primary and beyond the ten-mile — 
| indemnity limits, but. within ay: miles” of the line of road, as 


| 4% definitely located. 


The Railroad Company saubendes | | : —_ 
1. In the matter of indemnity for mineral ‘ena excluded toons 7 


| ite grant, it is not limited to the State in which the loss occurred; 


2. That for mineral lands lost to its grant, it may select, as in-. : 


— demnity, lands within the primary limits, which, at-the time the ™ 


grant attached, were “reserved, sold, granted, or otherwise. appro- 


a ‘priated,” but which, since said time, have been relieved of such 
impediment, ‘and. oe at the time of selection, PS 
public lands; and | 


3. That the lands- lying “ more than ten aired beyond the limits“ 
of said alternate sections,” granted by the act of 1864, but “within 
fifty miles” of the line of road, are subject to sélection as indemnity _ 
~~ for mineral lands lost: to the grant. by reason of exclusion under the 

_terms thereof. | | | 
It is proposed to: submit the questions. Snvolved to the Attorney: | 


: General for his’ opinion, and you have directed me to prepare an. 7 


_ ‘opinion expressing my views on the subject for your. advice and for 


- transmission. to the Attorney- General for. his use in consideration of i 


the matter. | | 
— With reference to the rat proposition, ‘ ‘in the matter of inderm- | 
| nity for mineral lands excluded from its grant, it is not limited. to. 


_ the State in which the loss occurred,” Attorney-General Garland, in 


| | Office.” 


an opinion reported in 8 L. D., 14, had under consideration the fol- 


lowing question involving the construction of the granting act of 
1864: “ The question of selections to be made within the first, belt for - 
losses. outside the ‘particular State or Territory in which the same 


occurred,” the losses there referred to being on account of the United 


States not having “ full title, not reserved, sold, granted, or other- 
wise appropriated, and free from ‘preemption, or other claims, or. 


rights, at the time the line of said road is definitely fixed, and a plat _ 


es thereof filed 3 mm | the office of the Commissioner of the General Land : 
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_As to which question, the Attorney-General said: 
_A continuous line is provided for. No: state or territory is even named in it | 
save as the starting point and terminus of the line. State and territorial lines 
are not mentioned, nor in. aly way recognized as constituting divisions which 
direct the contiliuity. On this indeterminate line, alternate sections are granted | 
‘to the amount of ten per mile’on each side within the states and. twenty within 
the territories. Whenever lands Shall have been lost to the Company from the 
amount granted within the Prete limits, by previous settlement, or ene 


‘the act declares: 
~“Qther lands shall be selected by ‘said Company in Tiew thereof, ander di- | 
: Tections of the Secretary of the Interior, in alternate sections, and designated 
‘by odd numbers, not more than ten miles beyond t the Tats of said alternate 


sections.” | 
This clause, as a. whole, BiSvides for an indemnity of lands lost out of the 
amount granted. he conditions of this indemnity, set forth in detail, under 
which the right, or privileges, of selection rests in the Company are, lands shall 
_ have been lost out of the amount. granted; selection must be made by the Com- 
pany of other lands in lieu of them; these selections must be made under the di- — 
- rections of the Secretary of the Interior; selections shall only be of alternate 
odd numbered sections, and they must not. be more than ten miles beyond the 
limits of the gr ‘anted. sections, These are all the limitations or eonditions pro-- 
‘vided for by the Act of 1864, subject-to which the right to select is granted. 
- Interpretation will not warrant the adding of another limitation. that the lieu 
lands must be selected in the same state or territory in which the lands were 
lost. To annex such additional limitation to the words of. the ere mowle 


“be legislation and not construction. 


‘The reasoning and conclusion of the Rea General seem. 1 to me 
unanswerable. Indeed, the rule there announced has ever since been 
uniformly followed. by the Department. For example, see the fol- 
lowing cases: Northern Pacific Railway Company, 20. L. D., 187; 
Northern Pacific Railway Company v. Shepherdson, 24 L. D., AIT; 
Hagen v. Northern Pacific Railway Company, 26 L. D., 312. || 

By the proviso with reference to mineral lands the Be declares : 

The same are hereby excluded from the operations of this act and in lieu . 


thereof a like quantity of unoccupied and unappropriated agricultural lands, in 
odd numbered sections, nearest to eS line of said road and within fitty. miles 


thereof, may be selected, 
’ With reference to this provision, as with the case of eee lost by . 
reason of existing: claim, or reservation, the conditions for the selec- 
tion of indemnity are specifically set forth in. the act to be that the 
selected lands must be (a) unoccupied; (b) unappropriated; (c) agri- — 
cultural; (d) odd numbered sections; (e) nearest line of said road; 
and (f) seithin fifty miles thereof. Here, as in the case of selection. for 
actual loss, there is no limitation by reference to State or Territorial © 
boundaries as to the place of selection, and “interpretation will not 
warrant the adding of another limitation that the lieu lands must be 
selected in the same State or Territory in which the lands were lost. o 
To annex such an additional limitation to the words of the grant 
7 would be legislation and. not construction.” oS 
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< What seems to be complete evidence of the atenaee of Congress | 


in this matter, and which was referred to. by the Attorney-General. 


in his opinion, is its action in adopting the joint resolution of. May _ 
31, 1870 (16 Stat., 378). It appeared to Congress at that time that 
| ‘the surveys for he location of the line of the company’s road had i in- -. 
-vited and encouraged. settlement upon, and caused disposition of, the 


~ public lands along the line of the road to such an extent that it bectime: : oe 


apparent it would be impossible for the company to receive the full | 
3 complement of its grant within the limits: provided in the act of 1864," 
and, by this resolution, It was. provided, inter alia, that: es 
in the event of there not being in any State or. Territory in ‘which said main. 
line. or branch may-be located, at the time of the final location thereof; the : 
anvount of lands per mile granted by. Congress. to said company, within the 
limits. prescribed by its charter, then said company shall be entitled,. under the 
directions of the Secretary of the Interior, to receive so many sections of land 
belonging to the United. States, and designated by odd numbers, in such State 
or Territory, within ten miles ‘on each side of said road, beyond the limits pre- 
scribed in said charter, as will make up such deficiency on said main line or 
branch. line, except mineral and other lands as excepted in the charter of said . 
company of eighteen: hundred and. sixty-four, fo the amount of the. lands that 
have been granted, sold, reserved, occupied by homestead settlers, or preempted, 
or otherwise disposed of subsequent to the - passage of He act of suly two, 
eighteen hundred and siety-four, a ne | 
This resolution had no reference to mineral c cases at all, as appears 
on its face. It shows in itself that the reason for its passage was 
that the surveys and prospective building of the road had brought — 
settlers along its proposed line, and that when definite. location was. 
made and the grant thus attached, it would be found-that by reason 
thereof, such large quantities of “ said sections or parts of. sections 
shall hee been granted, sold, reserved, occupied. by homestead set- 
tlers, or preempted, or otherwise disposed of,” that the grant would 
~ have become very largely impaired and the indemnity belt too small — 
to make it up. Consequently, Congress adopted this resolution, 
‘making a-second indemnity belt, but, after consideration, concluded. 
to limit the taking of the indemnity in any State or. Territory i in the. 
additional belt, to the same State or Territory. wherein the loss _ 
occurred. . This intention becomes clearly demonstrated by reference | 
to the record of the proceedings and debate on this resolution. In? 
Congress. It had relation solely to the general indemnity. provisions 
_in the first part of section 3 of the act of 1864, and none at all to. the 
mineral indemnity provision of the section. This action of Congress: . 
shows, as clearly as could be done, that the original and continuing 


- ¢ntention of Congress was that selections in the original general 


indemnity belt, and in the fifty-mile mineral indemnity belt, might - 
be made in any State or Territory regardless of the State or Terri- _ 
- tory wHerein the loss occurred. Congress 1 was not at a loss to: find and — 


Pa 
Mar 
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adopt apt words to show its intention otherwise, when it concluded to 
do so in 1870 as to the second indemnity belt. for ee losses. As 
said by the Attorney-General : 7 | ‘ 
| The language “in such state or territory,” or. some Sauipalent eee . 
7 would doubtless have been found in the original act of 1864, had it been the 
. intent of Congress to limit the selection to the State or Territory in which the 
- jJands were lost.. In the absence of any such. words, I do not ‘feel authorized to. 
interpolate them as an additional limitation, to the law as enacted. ret, Se oie. 
We thus, in this case, have clear evidence of the wisdom of the ee 
that when the language-used in a statute is plain, certain, and unam- 
biguous, a departure from its natural meaning is not justified; and it 
is the plain duty of a court, or of the land cen to. ene it | 
force and effect. | 
As to the second peoneaton: the precise Saecen was weaddeed 


| by this Department March 8, 1898, in the case of. Southern Pacific a 


Railroad Company (26 L. D., 452). In that case the Southern 
Pacific Railroad Company had: selected certain indemnity lands on. 

account of logses in its main-line grant made by the act of July 27, — 
1866 (14 Stat., 292). The lands selected were portions of odd num-- 

bered sections within the 20-mile or primary limits of the grant and 

had been covered by homestead entries at the date of the definite 
location thereof, which entries had been afterwards canceled, and. the 
lands selected were at the date of such selection free from adverse 
‘claims. The selections were made in lieu of certain tracts lost to the 
grant by reason of their mineral character and were made under 
section 38 of said act. of J uly 2%, 1866, which oer among other. | 
7 things: 7 ee, a | | | 
- . That all mineral lands be, and the same are -hereby,. excluded feet the ‘opera- 
tions of this act and in lieu thereof a like quantity of unoccupied. and unap- 


-propriated agricultural lands in odd numbered sections nearest to the line of 
said road. and within twenty miles thereof may be selected as above provided. 


- That decision closes as follows: 


It will be observed that the selections in lieu of J lands lost to. ihe: ena poe 
reason of their mineral character are limited to the same sections purported to. 
- be carried by. the grant, namely, the odd numbered sections nearest to the line 
of said road, ‘and within twenty miles thereof. Without discussing this pecul- 
jar provision of the act the selections in: question meet the terms thereof and | 
as ‘they are free from other claim or right I have approved the list submitted. ; 
which is herewith returned as a basis for patent. 7 
. The indemnity provision of said act, under ate the seléctions 
_ there involved were made and. approved, is tpsissimis verbis of the 
indemnity provision of the act of July 2, 1864, supra, here under 
consideration, except that in the aesi varied act the right of selection 
was limited to a territory within “twenty ” miles of the line of road, 
while here it is s limited to a territory within : a i 2 miles of the ne line 


Ca 
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- “of onde ~The Ce ee is aes no importance. Indeed,. it there be a x) 


real difference, the question involved in the Southern Pacific case — 


was of more difficult analysis in arriving at the conclusion therein — 
a reached, than in the act here under consideration, because, as above | 
shown, he: language of the former act could only operate upon the - 


lands ‘within the primary limits of. the grant, and could be made 


| effective only upon the | happening of the ace that. such lands . tae 
were for any. reason excepted from the operation of the grant. 
et Upon: the authority of that case, unless it is to be overruled, this 


second contention of the company must be sustained. 


I see no reason for departing from the doctrine of that case, ‘and ae Oe 

| believe the conclusion there reached to be the only possible one, and — ie 
that it is applicable to this present case. Congress has clearly and : 
‘simply expressed its intention to, under certain conditions, grant. 


indemnity within the place limits foe mineral losses. At the time of 


definite location, for instance, ‘it is found that certain land is “ occu- 
pied: by a homestead settler.” The grant does not, therefore, attach, 
nor title vest in the company ; it is lost to the company. Subsequently, | 


the entry 1s cancelled and the land becomes at once of the mineral 


indemnity character, “ ~moceupied and unappropriated agricultural | 
lands, in odd numbered. sections, nearest to the. line of sald road. and | 


| within fifty miles thereof. we 


al 


~ Now, why may it. not be selected for: a. nena iio when. the: ai -_ 


simply says it may? I do not see much. about that to argue. 


‘However, it might be added that by allowing the company ‘to 


make just such selections the very lands which. it was thought, by. 
Congress it should have, it would get, to-wit, those nearest to the 
line of the road; and would get, by indemnity selection, the very land. . 


Congress saw fit to subtract from the gens domain and give to the e 


_ company. 


There remains Pbne ‘the: third ppeaen that eee to fants 2 


. lying beyond: the limits of the grant as originally established under. 
the act of J uly 2, 1864, but within fifty miles of the line of the road, 


and the selection of the same as indemnity for mineral lands lost. to . 
| ane: grant by reason of exclusion under the terms thereof, ap ce 


This is the first case. presented to the Department. wherein selec-. ge 
tion has been made of such lands, The question to that extent isnew. ’ 
It was, however, considered by the Department in 1908, after ‘the 
discovery of the error in the printed volume of the statutes, and the. ; 
‘order of May 14, 1908, in the form of an approval of a communica- 
tion from the Commissioner of. the General. Land Office, was made 
; by the Department, in which, after calling attention to the discovery 
of the error in the printed statute, it is said: 7 


| In view of the limitations thus Placed upon the area for. selection of. ike 


indemnity, the company asks that the fifty-mile limit may be laid down in 
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‘Wisconsin, Minnesota and Oregon (the other states already having such limit 

established), in which mineral indemnity selections may be made. __ - Dae 
In view of the terms of the statute, it would appear imperative that such 

- limits should be established in order: to. avoid selections beyond the limitation 

: of the law, and I recommend that the establishment of same be authorized. ; 

‘There is no difficulty, however, in disposing of this question. No 

— difficulty: unless that’ which would attend upon a notion that the 
policy of. the Department ought to be different from that of the 
_ daw, and for the PUD of aye it out, jucical legislation should 
- be indulged j in, 7 ora 
The facts are as follows: 

The bases assigned in support of the selection are eat ied 
and for the purposes of this adjustment they were mineral lands af | 
the date of the grant. They were, therefore, “excluded from the 
operations ” of the act, and éxcladed. from the grant. The lands 
selected “in lieu thereot, ” constitute “a like quantity of ae 
and unappropriated agricultural lands, in odd numbered sections.” 

_ They are the nearest available lands to the line of said road, and thus, 
under the proper and, well- established rule of the Department are . 
“nearest to the line of said road; ” and they are “within fifty miles 
thereof.” The selections thus, literally and absolutely, come within : 
the terms of the statute, and answer every single condition therein 
contained. They ‘should, therefore, be approved, unless something 

be added to, or subtracted from, the language of the statute ; and that — 
the Department has no power to do... 

The language of this statute is too plain to be construed. It speaks 
for itself.. As said before, it is plain and certain. The language 
employed, and the words used, are particularly free from ambiguity 
and doubt, and are susceptible of but one interpretation. There 
being no room for doubt, no rule of “construction” may be employed 
to change the clear import thereof... If the language used in this 
statute does not give the company the right to select for mineral 
~ losses, indemnity “within fifty miles” of the line of road, then what 
different words would or could be employed for that purpose! This ! 
is unanswerable. - 

This Department. may not concern itself with the causes which im- 
pelled Congress to provide this particular indenmity area for mineral 
losses. Many good and sufficient reasons demonstrating the pro- . 
priety and wisdom of the action at that time may be suggested, but 
~~ no useful purpose. will be subserved by a discussion of them here. 
It is proper to say, however, that the proceedings 4 in Congress out of 
which this statute came, demonstrate that the words “and within 
i itty miles thereof,” were deliberately inserted aEtEE full considera- | 
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; tion. As. orients introduced, the bill contained this proviso, in n the - 


— following language: 


Provided further, ‘That all mineral Jands be and the same are Hereby excluded : 
from the operation of this act, and in lieu thereof, a like quantity of unoccupied 
and unappropriated. agricultural Jands. nearest to the fine of Fond ae be 


: selected as above provided. 


‘Jt thus passed the House. “When it ‘t reachad the ene eee res. 


- committee reported against this provision and it went into conference: 


_ There. these words were-added, as were also the words limiting the 


selections to odd-numbered sections, and as’ thus amended, it passed 
both the House and the Senate, and was approved. Without con- 


sidering whether the original intention was to allow the company — 7 


to make selections for mineral losses anywhere, without limitation, 


and without regard to number of sections; or, whether, in view. of 


the final words of the clause, “as above prouidad: ” it was the inten- 
tion to direct that mineral losses should be indemnified from the same. 
limits provided i in the preceding general indemnity clause of the act; 
the fact remains that, after considering all these things, Congres 
finally and. deliberately arrived at a conclusion, and has expressed 
that conclusion, in a written law, in words plain, simple, certain and 
unambiguous, such as require arid will allow no “ construction ” what- 
soever. The plain: and. ‘simple duty of the land acparepente is to 
follow it. a ? 

T ean ddes therefore, that. the selections should be allowed, and the 
lists approved. . —- : 


AGRICULTURAL ENTRIES OF OIL AND GAS LANDS IN UTAH. 
_Insreverions. | 


| Derarrocent OF THE Tannen: 

| General Lanp Orrrce, | 
ss W ea October 17, 1912. 
7 Raciorm AND Rucurver,” =o 
: Salt Lake and Vonnits Utah. | | 
Sirs: I invite your attention to the aneisaed copy of fiae act of 
August 24, 1912 (37 Stat., 496), entitled “An act to provide for 
| agricultural entries on oil and. gas lands,” which, as yom oe Applies da 
| only 3 in the State of Utah. 
The act is similar to the act of June 29, 1910 (36 Stat., 583), me 


| viding for. agricultural entries on coal land as amended by the act - | 


of April 30, 1912 (37 Stat., 105). The circulars of September 8, 
1910 1 (ae: L, D, 179); No. 117 of May 23, 1912 [41 L. D. » 80), and No. 
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| 128 of Ie une 14, 1912 f41 L, D. , 89], can be followed in ieitne with 
the act of ‘August 24, 1912 (37. Stat., 496), with such changes as 
- the nature of the act vould necessitate, faen as substituting. the word 


oil ” for “ coal”, and: changing the endorsement fequived by 2 _ 
graph 7 to relate to the act of August 24,1912 (37 Stat., 496). i 


You will observe that the Se of the act of Ju une 22, 1910, | 
supra, that—_ : | | 
Homestead: entries meas hereunder. shall be supject to the conditions, as to resi- 
dence and cultivation, of entries under the act approved February nineteenth, 
‘nineteen hundred and nine, entitled “An act to prove for an eulareet: home- 
stead, sa . , Y | . ei | | _ 
is omitted from the act under consideration. Homestead entries fot 

oil and gas lands in Utah, therefore, are subject to. all of the pro- 
visions of the act of June 6, 1912 (37 Stat., 123). ) 

You will also notice particularly the last sentence of the s act of 
dase 24,1912 (87 Stat., 496), to wit: “ The reserved oil and gas 
deposits in such lands shall be disposed of only as shall be hereafter 
expressly directed by law.” No prospecting on such lands can, there- 
fore, be initiated until there is some legislation. providing for the | 
sales of oil and gas deposits therein. — ae 
_ At-the same time bear in mind that the act. contains no provision 
for the presentation of applications to locate, enter or select, under 
land laws of the United States, lands which have been watharaven as. 
valuable for petroleum, with a view of proving that the lands are not 
valuable therefor and securing a patent without reservations. , 
puery ely, | 
JoHN McPraun, 

be eg Acting Assistant Commissioner. . 
| "Approved: | ee ae 2 

Samuet ADAMS, 

«First Aimtacans Secretary. 


BENNETT ET AL. v. MOLL. 
| Decided December 19, 1912. 


Mrnzran LAND—DEPostrs OF PuMter OR VoLGANTe Asn. i se : 
Land of little value for. agricultural purposes, but: which contains ‘eionsive 


deposits of finely divided pumice or voleanic ash, suitable for use. in the — - 
manufacture of roofing materials and abrasive soaps, and having a posi- 


_. tive: commercial value for such purposes, is mineral land and not subject 
2 to disposition under. the agricultural laws. - nt , : 


: _ Apans, First Assistant Secretary: Gf 
“John P. Bennett ef. al. have appealed foci ine Gait ioners _ 
decision of May 12, 1911, dismissing their protest against the home- _ 
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. saad ees 06390 of Frank. J. Moll for the N. 4 . Swe 4, ec NW. 4 
See. 14, T. 10 N., R. 51 W., Sterling land district Colorado. ae 
The entry a ‘made March 22, 1909. January 19, 1910, John Pp. | 


Bennett; Joseph Bennett, and. W. H. Bennett filed eoplicacon for — : se 3 


patent 0108555 to the Base Bullion placer mining claim, embracing a _ 
portion of the land covered. by said entry, to wit, the 8.3 SW. 30) 
- NW. 4, W. 4 SE. 4 NW. 4, NE NW. 4+ SW. 3 and NW. 1, NE. j ae 


SW. 4 of said section 14. This application was, at the time of its th | 7 
- presentation, ‘suspended by the local oneers pay of its. conflict wae: 


| with the homestead entry. 
od anuary 81, 1910, the. shee enconed: es was. filed. Te is 


- sworn to by J ohn. P. Bennett, on behalf of: himself and: his coclaim- a ; 
ants of the Base Bullion mining claim, and charges, in substance and 


effect, that said-claim was originally located 1 May 21, 1908, and was 
relocated by them December 14, 1907; that the eeund: embraced 
therein is mineral in character : ate more valuable for mineral than 
for agricultural purposes, and was so known by the homesteader at 
Me date of said entry; that it. contains a large bed of mineral known 

“ silica ” of which the protestants have shipped. large quantities; 
‘that the boundaries. of said mining claim: are plainly monumented 
on the ground and that the homesteader. wrongfully and pa eendly 
sought to embrace the same in his entry..° |. 


After due notice, hearing was had on the protest May 22, (1910, re- 


sulting in a finding by the local officers that the land is chiefly valu- 
able for agricultural purposes and that the allegations of the protest 
were not sustained; they recommend, therefore, that the: protest 
be dismissed. On appeal, the Commissioner, in. the decision here 

appealed from, found and held that the land contains Sees in | 
the shape of mineral save a deposit of sand; that— - 
| No special value of this sand over other sand deposits is shown. by: ie 
| evidence, and in view of. the fact, that deposits. of. sand. occur with considerable 
: frequency in the public domain. indicates that such. deposits, unless they possess. 
a peculiar property or characteristic giving. them. a special ‘value, are not to. 
be. regarded as mineral. See case of Zimmerman v. Brunson (39-L. D., 310). ~ 
. Therefore, it is adjudged that contestants have not. shown. a discovery of min- 

eral upon: said ‘land, or that they have a valid poe: aim thereon, or that 


_ the land is mineral in character. 


The action of. the local officers was cone affirmed and: the a 
| protest. dismissed. The Commissioner further held. the mineral ap 
| plication | of protestants for re] jection. | 


| The evidence. adduced - on the part of the protestants shows ‘that’ i 

the particular area involved in the protest. is generally rough and 
_ traversed by. draws; that. the surface thereof is gravelly and only 
a small portion susceptible of cultivation to crops; that nothing has 


ever been grown thereon save buffalo grass and weeds,. insufficient 7 
in quantity to support. a steer for a year. Underlying the surface’ 
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eray al: whose ~ maximum i qiidienacs does not stead twenty- eight 
| iis there has been disclosed throughout the entire area a deposit 


7 : ‘of what protestants and their witnesses denominate ‘ ‘ silica, ” which, : 


it is testified, was analyzed and found to contain 95% Eilice and 5% 
magnesia. This deposit is shown to be at least thirty-five feet thick 
throughout practically the entire area. From February 20, 1908, to 


November 8, 1909, -nine car loads of this material of the total weight - 


of 294 tons, were shipped by the mineral claimants to the Western 
Elaterite Company of Denver, the Chicago Asbestos Company of. 


ee Chicago, the Elaterite Roofne Company of Denver, the Michael 


| Heating Company of Denver and the. Haskins Brothers Soap Com- 
pany of Omaha. The earlier. shipments brought a price of $1.75 per» 
ton f. o. b. cars near the land, but later shipments were made at the 
_ price of $2.25 per ton. One a the protestants testifies that, at the 
date of the hearing, he had an order for another car load of the. 
material. The use to which the substance: has been put is not dis-. 
closed by the record and can only be surmised from the names of the 
companies to. which it has been shipped. It is fair to assume, how- 
ever, that it is suitable for use in the preparation of roofing ma- 
terials and in the manufacture of abrasive soaps. A sample of the 
substance was submitted in evidence. The protestants Cesmned that 
it is “silica” and the Commissioner refers to it merely as “sand.” 
OA microscopic | examination of the same, however, shows that it is 
not silica or, in the proper sense of the term, sand, but a finely di- 
vided pumice or volcanic ash, which is.a ae and not silica. 

But, for the purpose of the determination. of this case, it is Imma- 
| teri whether it is “silica” or pumice. It is clearly a mineral sub-. 
stance and, moreover, possesses a positive commercial value, as is 
evidenced by the fact, as testified by the protestants, and not denied, 

that it brings a price of $1.75 to $2.25 per ton f. o. b. cars at the 
railroad station or siding nearest the land. That material of this 
nature ‘possesses a commercial value is further shown by reference 
to Part IT, Mineral Resources of the United States for the Calendar — 
‘year 1910, published by the United States Geological Survey, where- ~. 
in, at page 695, it is stated that, during the years from 1906 to 1910, . 


7 ache: 69 257 tons of pumice of the total value of $218, 937 was 


produced in the United States, principally. from the. same section 
of the country in which the land here in. question is situated. On_ 
- the same page of said publication, it is said, with reference to that — | 


| industry: “The business is reported good aad the returns show a 


- more prosperous condition in the industry than ever previously re- 
ported by the Geological Survey.” It is testified by. protestants, and 
not denied, that the particular area here in controversy is rough and 
| Broken: and that the surface is cae of a gravelly. nature. . ‘One 


~ 
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of the protestants testifies that not to exceed 10 acres, in small dis- 
connected patches, are susceptible of cultivation, and one of their — 


. _ witnesses testifies that from 15 to 20 acres thereof can. not. be culti- 


vated. Witnesses for the protestee, while giving it as their opinion © 
that the land embraced. in the. homestead entry. generally is worth — 
from $25 to $80 per acre, for agricultural purposes, make no specific - 
reference to the particular area here in controversy. No attempt is 


- made on behalf of the protestee to show that any crop, except. possibly — 


_ grass, can be produced from the area in question. Under all the 
_ circumstances of the case, the Department. is“convinced that the 


land is essentially mineral land, and hence not. subject to disposition | | 2 


under the agricultural laws. 


The decision of the Conias ones a is, ‘herstore: reversed and. the a 


homestead entry will be canceled, to the extent of the area in con- 
flict, and, in the absence of other objection, the mineral claimants 
will be. permitted, after. due publication and posting, as required 
by the statutes, to proceed with proof upon their pending application. 

The cancellation of the homestead entry, as to the area in conflict, . 
will render the N. 4 of the SW. 4 of the NW. + noncontiguous to the 
other portion of the entry. The heniesionden will,. therefore, be. 
called upon to show cause why.the oney, should not also be canceled, 
as to-said noncontiguous tract. are ire he a 


"BENNETT ET AL. Vv. MOLL. 


Motion. for hears of. departmental. decison et apecstance: 19, 
1912, 41 L. D., 584, denied: ay First Assistant Secretary Adams. 53 
April 29, 1918. | 


ALLEN v. FLEMING. | 
Decided pana Y: 10, 1918. 


IsoLaTep TRact—Norrce Or: OFFERING, os te 
_ Under the act of June 27, 1906, the publication of notice for a least thirty 


days preceding the date of offering for sale of an isolated tract is essential 


to the jurisdiction of the local officers to make the sale; and a sale made ~ 

on a publication of less than thirty days. is invalid and can not stand. . 

7 J URISDICTION.OF LOCAL OFFICERS—REPUBLICATION AND REOFFERING. — | 

An order by the Commissioner. of the General Land Office to sell an ‘isolated | 
tract contemplates the offering of the land for sale after legal notice has 
been given, and where, after offering and accepting a bid for the land, 

the local officers discover that the notice of sale was defective, they have | 

. jurisdiction, without further order from the Commissioner, to direct re- 
ee een of. notice and to reoffer and sell the Jand in accordance theres 

with, | | 
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7 REPUBLICATION AND Ruowrorrna—Noricn—APPEARANCE AT “Sane, | | 
. Where, on account of defect in the publication. of notice of the offering of 
an isolated tract, republication and reoffering are had, and the applicant 
at whose instance the original offering was made appears and bids at the 
_reoffering, the sale made to another, a higher bidder, at such reoffering, — 
will not be set aside on the ground that the applicant did. not receive proper: 
-. notice of the time and place of the reoffering. 7 ; og 


Apams, First Assistant Secretary: a 
Harriet Allen filed application for the sale of an Pee tract, — 
described as lot 1, Sec. 18, T. 14 N., R. 22 E., M. M., Lewistown, 


~ Montana, land district, and by office letter Go” of eee 12,1911, 
_. the local officers were waihonicel to make said sale, Notice was issued : 


and published in a weekly paper, beginning with issue of September 
15, 1911, and ending with issue of October 13, 1911, the latter being 
the ae on which the sale was to take place, at 10 :00 o’clock a, m. 
On the latter day the local officers received the bid of. Allen of $1.25 
_ per acre, and issued receipt to her for the money paid. Cash certifi- 
cate, however, was not issued, as the local officers discovered that 
the ‘publication was. defective, and accordingly directed. republica- 
tion of notice fixing November 25, 1911, as the date upon which sale - 
shouldbe had. 

- November 25, 1911, Mien pens ana bid on the land, as did also 
one John J. Fleming, and the land was sold to the latter for $10.75 
per acre, he being the highest bidder at such sale. Cash certificate 
_isstied to him. 

January 8, 1912, Allen filed. protest, pecans to the Sale of the 
land to Fleming, and asking that the sale be set aside, asserting that 
the local officers erred in offering the land for sale, as the former — 
sale to Allen was valid. From a decision of the Commissioner of. 
the General Land Office, dated February 15, 1912, requiring Allen 
to make further showing in the form of an affidavit that she would 
bid more than $10.75 per acre for the land, the price bid by Fleming, 
before a resale would be ordered, this appeal is prosecuted to the 
| Department. 

‘The first contention naele by dina’ on appeal is that the neal 


officers erred in ordering a republication of the notice, and were, in 


- fact, without jurisdiction to take such action because the publication. 


of the first notice was in accordance with the instructions of June 6, - 
1910 (39 L. D., 10), which provides in paragraph 9, “ ‘ Notice must, _ 


be published sree a week for five consecutive weeks,” The act of 
June 27, 1906 (84 Stat., 517), which authorizes the Commissioner of. 
the General Land Office to order into market and sell lands at pupas 


a auction as isolated tracts provides that— _. 


7 it would be proper to: expose, for sale after at least thirty days notice by the land 7 . 


officers of the district | in which such lands may be situated. 
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The first. publication ‘of notice in ate case was only 28 days prior a : 


7 .. the date fixed for the sale, and under the act above cited, was 
 insufficient.. As such notice is jurisdictional the local officers were | 
| aout authority to sell the land to the claimant upon. her bid of | 
$1.25. | | 
@ As to the jurisdiction of. the baal officers to issue a seca: notice, | 

it appears that their authority: to sell such tracts is dependent upon. - 


instructions from the Commissioner in each. particular case. Under | oes 


the instructions of June 6, 1910, the local officers are directed to issue 


notice and make sale after having received notice from the Commis- 


sioner directing them to make such. sale. pene ane m5 of se In- 
structions provides— | | | a. 7; 2 
After each offering, when the lands offered. were ° not sold, the local officers will 
2 Feport by. letter to the General Land Office. | 
In the present case the Commissioner. authorized. the local officers 
to make the sale in question but such sale could not be made until the 
legal publication of the notice had been had in accordance with the 
mstructions above cited, and. the act of June 27, 1906, SUPT. 
_ The instructions above quoted contemplate ‘the offering of land 
for sale after legal notice has been issued, but in case no sale is made 
for lack of bidders or any cause other than proper procedure, notice 
should be given to the Commissioner. In the present case, legal notice 
had not been given, and as the local officers had been authorized, pur- 
suant to instructions of June 6, 1910, to proceed with the sale, there 
appears no reason why they could: not order a republication of such 
notice. The Commissioner erred in his decision from which this 
appeal is prosecuted, in stating that the local officers were without : 
authority 1 in directing republication of notice. | 


i Tt is next contended that the appellant did not receive proper notica ae 
of the re- -offering of the land in question for sale. It appears that. 
the local officers addressed a letter to her at her former address, and — 


not the address given at the time she filed the present applicstion, 


~ and she claims not to have received the same. It appears, however, — 


_ that she was informally notified of the date of this sale, and that: : 
she appeared at said sale and bid upon the land. . As che was ac-_ 
~ corded ample opportunity to offer her bid to purchase this land, she- 


- “was not in any way injured by this error on the part of the local | ™ 


- officers, and the sale will not be set aside upon a mere technicality. 


Itis unnecessary to consider the other specifications of error made _ 


_ by. the appellant in view of the conclusions reached herein. ‘There | | 
appears no reason why the sale to Fleming should not be upheld. 


Due notice of said sale was given and published, and as the local YO ae 


-. officers, as above stated, had jurisdiction to issue such notice, no 
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wild objection exists to such sale, which was in: -all respects: as ap- | 


pears by this record, a valid sale, and must be sustained. 


_ The decision appealed from is ee reversed. The protest 
of eee 1s dismissed. | - ae ae | oo os 


PRACTICE—PROTESTS AGAINST ‘APPLICATIONS: FOR PERMITS Re 


FOR DEVELOPMENT, TRANSMISSION, AND USE OF POWER. 


_ SPECIAL Ruues OF Pracrice. | 


Ruiz 1. Protests by any interested person against his allow aite | 


of an application for a permit: for the development, transmission, 7 


and use of power under the act of F February 15, 1901 (381 Stat., 790), 
rey be made on the following grounds: — 

(a) That the proposed occupancy and use of public lands will not | 
be in accord with the most Pensuicial utilization of the resources. 
involved. 

(6) That the works to be constructed under any such proposed 
permits are incompatible with works operated: or constructed or a 
be operated or constructed ; : 

(e) That the use of water under any such proposed permit is in- 
compatible with uses + of water made cr A i Aa to be made in a law- 
ful manner. _ | 

Rute 2. Contests initiated by persons seeking to acquire title to 
or claiming an interest in the land actually involved in and affected 
by such development, and relating to conflicts of occupancy rather 
than to incompatibility of use, will be governed by the aes Rules 
of Practice of the Department. 

Rutz 3. Any person desiring to file a protest, as soy ie in 
Rule 1, must file in duplicate with the Director of the er 
Survey, Washington, D. C., a statement under oath containing: 

(a) Name and residence of the protestant or protestants; 

(5) Description of the application against which protest is made, 
including name of applicant and serial number of application; 

(¢) Complete statement of facts constituting the grounds for the | 
protest, and where use or contemplated use ae either works or right © 


to water is alleged, incompatible with pending application protested, 


the manner of Bich use and authority under which same is to be as- _ 
serted or used should be given. This statement should also include a 
description (by serial number, if possible) of any alleged incompati- 


~ ble applications, either pending or approved, in which the protestant 7 
1s interested. ° m 


(d) a enten to abet evidence in Srost of eek facts; | 
(e) Address to which papers intended for protestant shall ie sent. | 
 Rure4. Notice of such protest shall be served personally on the 

adverse party Ey the protestant. Such service may be made ® by any | 
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- person over the age of eighteen (18) years, or by registered mail; 
when service is made by registered mail, proof thereof must be ac- 
companied by post- -oflice registry return receipt showing personal | 


delivery to the party to whom the same is directed; when service is # 


made by. person, proof thereof shall be by written acknowledgment | 
of the person served or by affidavit of the person ee Seo wane | 
personal delivery to the party served. - 


Ruz 5. Unless notice of protest is personally served ati proof a | 


of such service made within thirty (30) days. after the filing of 
such. protest, the protest. shall abate. = 
. Rute 6. Within thirty (30) days after ne voted of t cobedt. shall | 
_ have been served, the party served shall file with the Director of | 
the. Geological Survey an answer thereto, under oath, together. with 

proof of service of a copy of such answer upon the protestant. — - 
_ Rute 7. The protestant will then be allowed fifteen (15) days 
trom the service of the answer to the protest within which to submit 
to the Director and serve upon the applicant proof of the facts 
constituting his ground. for protest, and the applicant will be allowed 
a like period from the service of such proof within which to submit 
proof of facts in rebuttal. A 

Rutz 8. Thereafter no saaiuedal: ayidenes will bei ee by 
the Director unless offered under stipulations of the parties, except 
that he may in his discretion order further, eee made or 
evidence submitted. = 

“Ruz 9. The Director will cause siotice t6 be given to the applicant 
and to the protestant of any order or decision affecting the merits of 
the case or the regular order of proceedings therein. Oral argument 
will not be heard by the Director of the Geological Survey. | 
Rutz 10. After the filing of all required papers or after the expi- 


ration of the period which may be allowed for their submission, the 
. Director: of the Geological Survey will consider the evidence eab!: oe 


‘mitted and transmit the record in the case with his report and rec- — 
-ommendation thereon to the weaned os the Anterior for consider- 
ation. and final action. 7 

— Rote 11. Oral comet of. any Jieted mending —— the Sets 
retary of the Interior on report from the Director of the Geological 


Survey will be allowed, in the discretion of the Secretary, at a » time | a 


fixed by him and upon written notice to both parties. - : 
_ These — Rules of Practice will be effective on and atter J an- 

7 ay A, 1913. | . 

| Guo. Ors Sune | 

os | a _ Director. - 
"Approved ce anuary 29, 1918. ee 

a - Samuet Apams, © oe Pe ee 

i 7 First Assistant it Seorctary of the I nterion. 7 eee 
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| STATE OF CALIFORNIA ET AL, 
Decided February 27, 1913. 


z ScHooL INDEMNITY Gucnerions 208 ‘LANDS—WITHDRAWAL, | 
No title is acquired under or by virtue of a school indemnity selection ‘until. 
~ the same has been approved by the Secretary of the Interior; and where 
the lands embraced | in a selection are classified as: oil. lands and. with- 
drawn. ‘under the provisions of the act of June 25, 1910,. the: ‘Secretary 


is. without. authority to approve the selection. in the face of such with- 


ee a drawal; but it should be rejected, without prejudice to the right of the 
_ State to submit showing with.a view to’ securing reclassification of the — 
| lands and to apply anew: therefor in event. os their restor ation. @ | 


7 Aan, First Assistant Secretary : —_ ee na 
October 1%, 1911, counsel for the State of California and ‘the. 
- Buena Vista Land aad Development Company filed in the Depart- 
ment a petition, not verified, praying the Secretary of the Interior to — 
exercise his supervisory power in behalf of the State of California. 
and its transferee, the said company, and to issue to the Commis- © 
sioner of the General Land. Office a peremptory order directing that 
hearings i in the matter of school land indemnity selections which had 
been theretofore ordered by his office and later indefinitely post- 
poned, be. had forthwith. _ 
On or about March 12, 1912, the Honolulu Consolidated Oil Com- 
pany filed in the Department its petition or motion for the cancella- 
tion of proffered school land indemnity selections and the clearing of 
the records. of such applications, where the lands involved had been 
classified as'‘oil in character and included in Presidential withdrawals 
“pursuant to the act of June 25, 1910 (36 Stat., 847 )... This petition is 
supported by the affidavit of the president. of the company which is 
—¢ sorroborated by two witnesses, in order to.show the company’s inter- 
est. The concrete case called to the attention of the Department is 
that of proffered school land indemnity selection, serial 01915 (R. 
and R. 577), filed November 17, 1906, for the SW. 4, Sec. 4, Ts 39 sg 
‘R. 04 B., M. D. M., Visalia land district, California. . 
On application of the State and its transferee, the Buena Vista 


| i company, the Commissioner. of the General peel Office, on March . 


31, 1910, directed that a hearing be had for the purpose of determin- _ 


a 7 a the aricisr of the land. On October 15, 1910, the hearing not 


having been had, the. Commissioner, for reasons deemed by him 
sufficient, indefinitely postponed the hearing i In said case as well as_ 


hearings theretofore ordered relating to numerous other proffered. — 


selections for lands within the above-mentioned township. | 

It being represented that the matters involved in the two peti- 
| tions pertained essentially to similar questions, the petitioners and all 
_ parties interested were advised that oral argument would be heard be-- 


fore the ae on April 4, 1912, on which date counsel repr ee | 
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-penthig the nedpestive interests appeared and were heard. “Prior to 
said hearing and on March 28, 1912, The Honolulu company had _ 
filed its brief in support of the petition pending. After the hearing . 
counsel for the State and the Buena Vista company were granted 


opportunity to submit points and authority and the Honolulu com- — _ 


pany was permitted to file a reply brief. Upon the records of the 


~~ jand department and the papers and briefs filed by counsel, and the — 


oral presentation made, the matters are submitted for decision. 
. The case as submitted involves the important question as to what. 
_ procedure should be had in reaching a disposition of these proffered’ | 


‘school land indemnity selections. The State and its transferee con- - 


_ tend that the hearings heretofore ordered by the Commissioner and 
_ now standing indefinitely postponed. should proceed with dispatch in. 
order that all the facts and circumstances involved may be fully de- 


~~ veloped and: disclosed. for the information. of the land department in 


- making a proper disposition of the matter. On the other hand, the 
Honolulu oil company urges that the proffered selection above men- 
- tioned, viz., number 01915, and all others occupying a similar status, 


should be promptly rejected outright upon the present record with- 


~ out further proceedings in order that the face of the books and ~ 
records of the land department. may be cleared and freed of. the 
notations of such applications. i 

The history of these lands is briefly as follows: In J anuary, 1900, — 
_ the lands in the township were alleged to be mineral in character had 


valuable for petroleum and were in effect withdrawn from agricul- - 


tural appropriation. April 5, 1904, said lands were restored to agri- 
— cultural entry. In 1906 the State of California made application to. 
select said SW. 4, Sec. 4, assigning as base therefor a tract thereto- 
fore included in the Stanielans. National Forest, and, at about the 
- game time, numerous other applications for adenine”: school lands 


were presented. . Thereafter the tracts sought to be selected by the | 


State, as is claimed, were purchased by and transferred to the Buena - 
‘Vista. company. September 14, 1908, the lands sought to be selected 
- were temporarily withdrawn ae all forms of agricultural entry 


by the Department pending examination and classification. June 22, 


1909, the lands having been examined by the-Geological Survey, were 
reported. and. classified as petroleum- -bearing lands and this classifica- - 
tion was approved by the Department. By departmental order of 
September 27, 1909, these lands with others were withdrawn from 
‘mineral disposition. By the Presidential order of July-2, 1910, pur- 
suant to the act of June 25, 1910 (36 Stat., 847 ); the prior. with: 
drawal was- ratified, ‘confirmed, and continued in full force and . 
effect— | 


and subject to all of the: provisions, limitations, exceptions, aid conditions con- 
tained in the act of Congress entitled * An act to: authorize the President. of the 
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United States to make withdrawals of public lands in certain cases,” approved 
June 25, 1910, there is. hereby withdrawn from settlement, location, sale, or 
» entry, and reserved for classification and in aid of legislation affecting the use 
and disposal of petroleum land belonging to the United States, all of those cer- 
tain lands of the United States set forth and particularly described as follows. 

On December 18, 1912, by further Presidential order: pursuant to 
the authority of the same act, sections 2 to 18, inclusive, of said town- — 
ship 32 south, range 24 east, were included in Naval Petroleum Re- 
serve Nawibar Qe Said order is in part as follows: 3 

‘It is hereby ordered that all lands included in the following list and hereto- 
fore forming a part of. Petroleum Reserve Number 2, California Number 1, with- 
drawn on July 2, 1910, .... . shall hereafter, subject to valid existing rights, 
constitute Naval Petroleum Reserve Number 2 and shall be held for the exclu- 
sive use or benefit of the United States Navy, until this order is revoked by the - 
President or by act of Congress. To this end and for this public purpose, the 
-order of July 2, 1910, is modified and the withdrawal of that date is continued 
and extended in so far as it affects these jJands. 

It is clear that so long as the Presidential order of withdrawal stands 
_ covering and including these lands, the preferred school indemnity 
selections can proceed no farther cad can not be approved, listed, or © 
certified to the State. Such selections are not among those slasses of 
claims provided for or saved in express.terms by any of the provisions 
of the withdrawal act or of the orders issued thereunder. These 
lands were classified as oil lands. The withdrawal orders issued have 
followed such classification and are based thereon. It may be that if 
any of these tracts should be satisfactorily established to be non-oil 
in character, the department would feel impelled to call such fact 
to the attention of the President and recommend to him that. the out- 
standing order of withdrawal be modified so as to eliminate such non- 
oil areas. Without such modification these selections must remain 
in statu quo or be finally rejected and the records cleared. | 

With reference to the hearings ordered it may be noted: that be 
Buena Vista Company’s applications and the Commissioner’s orders 
for such hearing were long prior to the passage of the act of June 
25, 1910, and the withdrawal thereunder. The later directions given 
to ‘indefinitely postpone such hearing were issued after the Presiden- 
tial withdrawal and on or about October 15, 1910. eo 4 

The State and Buena: Vista company contend that having: com- 
plied with all the rules and regulations governing State selections 
and done all things required thereby they are entitled to an adjudica- 
tion as of the date of proferring such completed selection. With this — 


the Department cannot agree. These proferred selections have not. _ 


yet received the approval of the Secretary of the Interior. Until» 
that approval is given the selections are not completed and are in 
_ reality es pending applications to select. 
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| The scisctors oppose ie position. They argue that sections 2975 
and 2276 as amended by the act of February 28, 1891 -(26 Stat., 796), 


_ do not require the approval of the Secretary, and that such seers 


-. wholly supercede and. displace the Sama of the act of March 
8, 1853 (10 Stat., 257). | 

The act of Hebranry 28. 1891, is a a general sajaniiient: act and pro- 

_ vides for a complete Glia of the school grant and the ultimate | 
: adjustment of the State’s rights thereunder. The State of California 

derives its grant of school lands through sections 6 and 7 of said act 


of March 8, 1853." By section 7 it is provided that where any pre- 


| emption settlement shall be made upon any section 16 or 36 before | 
survey, or where said sections may be neseved for paul uses Or 
taken by private claims | | mo 7 


other land shall be aeietiea: by. the proper authorities of the: State in lieu 
thereof, agreeably to the provisions of the act of Congress ‘approved.on the 


| ~ twentieth day of May, eighteen hundred and twenty-six (4 Stat., 179), .... and ~ 


which shall be subject to approval by the Secretary of the Interior.. 


Said act of May 20, 1826, appropriated lands for the support of 
schools in certain townships and fractional townships not before pro- 
vided for, and by section 2 thereof it is prescribed that such tracts of © 
land shall be selected by the Secretary of the Treasury out of any 
unappr opriated public. lands: within the land district. 

‘By the act of February 26, 1859 (11 Stat., 385), general provision 
is made for supplying datciencies in school srants,: That act appro- 
priates other lands of like quantity in lieu of such as may be patented 
by preemptors, and also appropriates and compensates for deficien~ 
cies where sections 16 and 36 are fractional in quantity or are want- 
ing by reason of the township being fractional or from any natural 
cause. It is provided that the lands so appropriated - “ shall be se- 
lected ‘and appropriated i in accord with the principles of adjustment — 
and provisions of the act” of May 20, 1826. This act is the basis of 
original sections 2275 and 2276 of the Revised Statutes. a 

The grant made by the act of 1853 to the State of California was 


directed to be construed in a certain manner by section 6 of the act | - 


of July 23, 1866 (14 Stat., 218, 220). - - 
_ By the act of E TH epeaay, 28, 1891 (26 Stat., 796), sections 9975 and 7 


_. 2276 were amended. Section 2275 reads in part 


Where settlements. with a view to preemption or honieateaal: have been, or 
shall hereafter be made, before the survey ofthe lands in the field, which are © 


- found to have been made on sections sixteen or thirty-six, those sections ghall 


be subject to the claims of such settlers; and if such sections, or either of them, . 


_ have been or shall be granted, reserved, or pledged for the use of schools or col-_ | 


- leges in the State or Territory in which they lie, other lands of equal. acreage 
are hereby appropriated and granted, and.may be selected.by said State or Ter- 
ritory, in lieu of such as may be thus: taken by preemption or homestead settlers. 
a And other lands of equa acr eage are also hereby vee and graniec une 
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may be eevee a by said State or Ter aie where sections sixteen or thirty-six 
are mineral land, or are included within any Indian, military, or other reserva- 
tion, or are otherwise disposed of by the United States: Pr ovided, where any 
State is entitled to said sections sixteen. and thirty-six, or where said sections 
are reserved to any Territory, notwithstanding the same may be mineral land > 
or embraced within a military, Indian, or other reservation, the selection of me 
uch lands in lieu thereof by said State or Territory shall be a waiver of its 
right to said section. . ... And it shall be the duty of the Secretary of the 
‘Jnterior, without awaiting the extension of the public surveys, to ascertain and 
determine, by protraction or otherwise, the number of townships that. will be 
included within such Indian, military, or other reservation, and pee the 
State or Territory shall be entitled to select indemnity lands. 


Section: 2276 is in part as follows: 


That the lands: appropriated by the ee section shall be Selected. from 
any unappropriated, surveyed public lands, not mineral in character, within the 
State or Territory where such losses or deficiencies of school sections occur. | 

From the foregoing it will be observed that the act of 1826, supra, 
provided that the Secretary of the Treasury should make the school 
selections. The California act of 1853 provides that the selections 
are to be subject to the approval of the Secretary of the Interior. 
The later acts cited do not by their express terms or by implication 
authorize indemnity selections otherwise than subject to the approval 
of the Secretary of the Interior. 

The Supreme Court of California in Roberts v. Gebhart (104 Cal., 
68; 87 Pac., 782), with reference to school ens expressly held 
as. follows: | = a 


In the first place, the seléction ‘made by the State upon application of the 
plaintiff was not approved by the. Secretary of the Interior, and therefore such 
attempted selection did not give to the State any legal or equitable right to the | 
land therein described. . . . It is the consent of the United States as mani- 
fested by the approval of the Secretary of the Interior, which gives legal efficacy 
to the application or selection Imade by the State, and without such approval 
neither the State nor its grantee is in a position to call in question any future 
| disposition which the’ United States may 1 make of the land embraced. in the 


| attempted selection. 

Tn another case, Buhne v. Chism : (as Cae 467 ), arising under a 
selection of land in satisfaction of the grant to the State for the use 
of a seminary (See. 12, act March 3, 1853) the Supreme Court said: 

We think the approval of the Secretary of the Interior was essential to a. 
valid selection and location by the State and that it was incumbent upon the 
plaintiff to show affirmatively that he (the Secretary) had approved it. 

It has been the uniform practice for the Secretary of the Interior 
to approve school indemnity selections. (2: 7 

In the case of Swank v. State of California (27 L. D. A11) it was 
held (syllabus) : : | m3 


Prior to the approval of a school indemnity selection the land included 
therein, if mineral in character, is open to exploration and purchase under the 
jiining laws of the United States, : 
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This holdings was cacemie in the case of MeQuiddy v. State of 
California (29 L. D., 181). _ 
In the case of Kinkade ». sUate: of California. (39 L. D. , 40) | it 

was held (syllabus) : | 


No title is. acquired under or by virtue of : a. school iademalty. selection until 
| the Same has been duly approved and certified, and prior thereto a discovery 
that the land. is. mineral will defeat the selection. “ 


The Department is accordingly of opinion | “that the school In- 


: : demnity selections here involved are subject to rejection unless the 


~ lands covered thereby are specifically. shown to Re nonmineral in 


- character, 


The Buena. Vista, company ’g contention ‘that the Conmienoners 
‘letter of June 1, 1907, returning certain State indemnity. school land — 
lists “ for allowance 2 constituted an approval of such selections is 
without merit. This contention is inconsistent with the present plea © 
~ of the selectors for an immediate hearing with respect to these lands. 
In the case of State of California e¢ al. (40 L. D., 301), involving. 
a school indemnity selection, the Department held ‘that, in face of . 
the executive withdrawal, an amendment by the substitution of new 
base for the proposed selection could not be allowed. It was therein - 
held: _ : | a 
As this — had been classified as oil land, ia was reserved by executive 
order, it ceased to be subject.to disposal under the agricultural land laws. 
-. In a case somewhat analogous to that here under consideration, 
Southern Pacific R. R. Co. (41 L. D., , 264), where lands within the 
railroad company’s, pemary limits were eee for, the following 
: language was used: | 3 


The Secretary was without power to natant the land to the’ company, for. 


its mineral character excepts it from operation. of the grant, and such mineral ich 


character is at least prima facie established ‘by its classification as oil-bearing 
land. Nothing herein will preclude the company, upon a proper showing, - from i. 
right to ask a hearing on. PEODEE notice ‘to show error in classification of the > 
land as noineral. | 


In view of all the circumsiances, and by reason of the ites. execs 


tive withdrawals, the Department, is of opinion that the orders for 
hearing issued in March, 1910, should not be revived or further pur: 


sued in regard to ieee ‘proffered selections. Moreover, since the | 


~ President has, on account of their mineral character, withdrawn 
these lands from disposition, it is evident that the Secretary has no 
authority to approve the selections, and they must therefore be re-- 
— jected. If the withdrawal shall he canceled, the State may apply — 
anew for the lands if it is. so advised. "However, counsel seem to- 
admit that the lands are in fact mineral. | 
The State selections involved will be canceled. ‘This is without 
prejudice to the right in the State to submit such showing as to non- 
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mineral ne of the lands inv olved, as a tact, as may warrant 

- further investigation to the end that the existing classification may 

be set aside and recommendation, based thereon, made to the Presi- 
| dent to relieve the lands noe the existing withdrawal, : 


———— 


STATE OF CALIFORNIA ET Al. 


Motion for aiaatee of departmental decision of obey 27, 
19138, 41 L. D., 502, denied Be Assistant ere Layln April 23, 
1913. 


HANNAH MILLER HARJU. 
- Devided March 8, 1918. | 


Howusreap—Dnata OF. ENTRYMAN—RIGHT or WIDOW WHO REMARRIES ArrEN. 
_ Where the widow of a deceased homesteader is remarried to an alien, with- . 
out having submitted pr oof upon her deceased husband’s entry, she thereby, - 
by reason of loss of citizenship, becomes disqualified to complete such 
entry, all rights under which thereupon descend to his heirs. ] : 


Laxiin, Assistant Secr etary: 

Appeal is filed by Hannah Miller Harju from decision of October | 
14, 1912, of the Commissioner of the General Land Office, requiring 
her to furnish evidence of the citizenship of her present husband, 
Alec Harju, in completion of her final. proof submitted. July 11, — 
1912, on the homestead entry made August 30, 1906, by her former : 
husband, William Miller, now deceased, for NW. 3 4, Sec. 28, T. 184 
N,, R. 74 W., 5 P. M., Bice North Dakota, land qistricts 
- Said William Miller died December 19, 1906, and his widow, this 
claimant, remarried in November, 1908. It appears her first. hus- 
band was native born, and that he left. two minor children. The 
claimant’s second husband is not a citizen of the United States. 

. Under the homestead laws, persons submitting proof are ‘not en- | 
titled to. patent unless “at that time citizens of the United States.” 
- Section 3 of the act of March 2, 1907 (84 Stat., 1228), provides “ that 
any American woman who marries a foreigner shall take the nation-— 
ality. of her husband.” 
- In view of the foregoing provisions, this sieinants is not ane aed 
to patent on the proof submitted. She being incompetent, the entry- 
man’s heirs may succeed to the title. Phillippina Adams e¢ al. (40 
L. D. , 625). This case is accordingly remanded for further adjudi- 
cation in accordance with that decision, 3 in the interests of the entry- 
man’s heirs. . : 
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‘WESTERN PACIFIC RY. CO. 


Memorandum of aren a; 1919. 


Rien OF Way—STarion Grounps—Acr or Marcu 3, 1875, | | 
Section 1 of. the act of March 3, 1875, does not make an absolute grant. of 
twenty acres of public lands for station purposes for each ten miles of road, 
regardless of necessity therefor; but the measure. of the. right thereby . 
. granted is the reasonable necessities of the road, not. to. exceed either 
. twenty acres to each station. or one station for each ten miles. 
. SHOWING to SUPPORT. APPLICATION FOR STATION GROUNDS. , 
In making a showing to support an application for station ‘grounds. under the 
act of March 8, 1875, the railroad company is not limited to immediate | 
_ necessities but. may include the reasonable demands of the future. based _ 
upen. existing probabilities... os | 
PURPOSES FOR WHrice STATION Gaounns May BE Usp. | 
The use of station grounds acquired under the act of March 3, 1875, is — 
_restricted to the uses specifically mentioned in. the act, but may, upon a 
clear and definite showing of. necessity therefor, include any use legitimate 
to the general business of railroading as carried on ee ranroae: companies 
generally in serving the public. is BE Ra 
STATION GrounDs—LaNDs DESIRED FOR Cowarnones ‘Marwerar. , 
The act of March 3, 1875, does not contemplate . or authorize the inclusion 
within an application for station purposes of lands desired merely for the 
purpose of taking therefrom earth and other material to be used in UB: 
. construction: or maintenance of the road. : 


Apams, First Assistant Seeretary: 

By the act of March 8, 1875 (18 Stat., 482), a, right. of way over 
the public lands is ‘granted generally to any railroad company duly 
organized under the laws of any State or Territory, except the Dis- 
trict of Columbia, or by the Congress of the United States, which 
shall have filed with the Secretary of the Interior a copy of its articles | 
of incorporation and due proofs of its organization under the same.’ 

The grant made by this act is “ to the extent of 100 feet on each 
side of An central line of said road; also the right to take, from the 
public lands adjacent. to the. line of said road; material, earth, stone’ 
and timber necessary for the construction of said eailroad. 7 The 
particular grant for station and other purposes is “not to exceed in- 
amount 20 acres for each station, to the extent of one station for — 
each ten miles of its road.” _ | | 

Because of the limit of the orant: for ation purposes to: an ioc 

not to exceed twenty acres For each station, it has been general for 

-. railroad. companies to apply for approximately that amount of land — 
for each station without respect to the actual necessities of the case. 

- This matter was considered 1 in departmental decision of J anuary 19, 
~ 1912 (Western Pacific Creates Co., 40 L. D. , 411); wherein it was 

held that (syllabus) > 


| Section L of: the act of March 8, 1875, does not make an absolute grant of 
| twenty” acres of public lands for station puEpone for each ten cae of road, | 


~ 
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regardless of necessity therefor; but the measure of the right thereby granted ~ 
is the reasonable necessities of the road, not to exceed either EWEULY. acres to 
each station or one station for each ten miles. ? | 
_ On motion for rehearing of departmental decision a October 18, 
1912, not reported, respecting the station grounds applied for by 
the Western Pacific Railway Company, covering twenty acres in Sec. 
10, T. 85 N., R. 82 E., Carson City, Nevada, land district, the station 
being Bnown as J Ghee: I have considered the question as to the nature 
of the showing which should be required as to the necessity for lands 
applied for by railroad companies, under the act of March 3, 1875, 
for station and other. purposes, and while I have not the time to 
formulate an opinion respecting these matters I have thought it | 
. advisable to file this memorandum containing my. views respecting 
this matter. | 
Where lands are sought and obtained under this act. for station 
and other purposes, the use of the property obtained is by the law 
restricted to the legitimate uses of the railroad for the purposes of 
operation and maintenance of the property as an incident to the 
railroad. It follows, as a consequence, as it is not infrequent that 
the railroad station often becomes a nucleus for a new town or set- 
tlement, that lands are reserved for railroad uses that are not needed - 
therefor and are needed for townsite purposes but prevented. by 
reason of their reservation for station purposes. - This condition 
often forces the railroad company to make i improper. use of its right 
of way, for townsite purposes, with possible i injury to others, unless 
Congress, as it has in some instances, confirms the improper disposals 
by the railroad company, or proper respect for the limitations of 
the grant separates the town from. the railroad, often a ey, unde- 
sirable condition. | 
Respecting the uses that. may sous fe Seay company’ ’s appli- 
cation, it. is, of course, not limited to the immediate necessities but 
should include only the reasonable demands of the future, based 
upon existing probabilities and not upon fanciful speculations. The 
grounds needed for station buildings, depots, machine shops, side 
tracks, turnouts, and water stations, are specifically mentioned in | 
- the statute, but, in my opinion, the uses are not restricted to those | 
particularly named. Such use may embrace cattle yards that are | 
actually built and maintained as such, convenient to the handling | 
of this line of business, and, as before stated, any use legitimate to 
the general business sok railroading as: carried on by railroad com- 
panies generally. in serving the public. It may be necessary, also, — 
to use a portion of the ground in a manner so as to protect the actual © 
line of railroad, its buildings and other structures for railroad use, 
ora change 1 in the actual conformation ‘of the ground immediately a a 
adjoining the general right of way may necessitate use of a tract.so as" 
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| to make he ground used for station purposes avaliable in serving 
_ the public as its use is designed. | : | 
_. In the matter of uses, however, other than those particularly named 


in the statute, the showing as to the necessity therefor should be _ 


definite and convincing. I have been told that in some instances 
ground is included in the application for station purposes ‘merely to 
secure earth and other material either for construction of its road or 
__ its subsequent maintenance. As the act grants the right “to take, 
from the public lands adjacent. to the line of said road, material, - 

earth, stone, and. timber necessary for the construction of said. al 
road,” I am of opinion that this is the full extent of the grant for 
such purposes, and that the inclusion of lands within the applica-. 

tion for station grounds, where desired merely for these purposes or 
for any other purpose not within the class as above described, is 
Improper and to such extent the application should be denied. In 
my opinion, applications for rights of way for. station grounds should 
be adjudicated within the lines herein named, 


- _ HERREN v. HICKS. 


7 Decided March 6, 1918. 


DESERT ivregs: Ane, PRooF—IMPROVEMENTS. | 
A desert land entryman is not. entitled, in making annual proof, to. eredit ak 
improvements placed upon the land by a former entryman. 
_ EXPENDITURES THAT MAY BE CREDITED ON ANNUAL PROOFS. : 
No expenditures can be credited on annual proofs upon a desert land entry 
unless made on account of that particular ey) and expenditures once 
credited. can not be again applied. . 


Apams, First Assistant Secretary: | | 
Effie M. Hicks has filed a motion: for schonrig’ of de peetinettal ; 
decision, dated November 11, 1912, reversing the action of the Com- — 
missioner of the General Tand Office: and Seria her desert land — 
entry, made on August 16, 1909, for the N. 4, Sec. 35, T. 24 8., R. 9) 


W., N. M.-P. M., Las Cruces, New Mexico, land district, 


‘In its said decision the Department held: 


Considering the expenditures. herein, the testimony in the case clearly shows 
that the improvements on this land at the date of the submission of proof were — 
of little or no permanent reclaiming value and of value less than $320, the | 
amount required by the desert land law to have been expended during that year, | 
and that such proof: was ‘false in showing 10 acres’ “cleared and broken. The — 
~ contest is, therefore, sustained and the entry will be canceled. | @ 2 


The charge made i in the affidavit of contest was as follows: 


that said Effie M. Hicks, contestee, has wholly failed to make the fequieite: 
annual expenditure required by law during the first year after said entry, that 


602 ‘DECISIONS RELATING TO THE PUBLIC LANDS,» 


is, after the 16th day of August, 1909, and before the 16th day of August, 1910, - 
and that said Effie M. Hicks, contestee, has not expended to. exceed twenty - 
dollars in improvements upon said land since said entry to this time; that the 
_ statements of expenditures contained in the first yearly proofs heretofore filed 
by said Effie M. Hicks in the land department are false and misleading and 
said Effie M. Hicks has not made the expenditures or ne therein 
stated upon said land. | 

While the latter part of the charge is suffigiently broad to have war-_ 
ranted the introduction of testimony with reference to the value and 
extent of the improvements referred to in the claimant’s first annual 
proofs, it is obvious, from the record, that both parties to the contest 
regarded the issues of the case to be, first, that the claimant. did not 
make the expenditures or improvements upon the land; second, that 
said expenditures:and improvements were made prior to the date of 
the entry. The contestant objected to the introduction of any testi- 
mony as to the value of the improvements upon the ground that it 
Was “ incompetent, irrelevant and immaterial.” . The record clearly 
shows that all of the improvements relied upon by the claimant in her 
first annual proof were placed on the land by a former desert land 
entryman and the only valuation placed thereon is the statement of 
one witness that they were worth “over three hundred dollars.” - 

The testimony shows that the claimant, relying upon the advice 
of parties from whom she had purchased the relinquishment. of the 
former entry and on certain departmental decisions (Holeomb’ v. 
Scott, 33 L. D., 287, and Holcomb v. Williams, 33 L. D., 547), sub- 
mitted first ann ocor on August 20, 1910; on September 20,1910, 
one Miller, a friend of the present Snicoiat instituted a Cae | 
in which the validity of the proof was attacked s the claimant, upon 
the advice of counsel, paid Miller $100 to ee his contest, and. 
began preparations to place other improvements on the tract, which — 
are shown to have been: prosecuted with reasonable dilioence, and 
proof of her expenditures in that behalf is now with the record, 

In the meantime, this contest was filed. 

In its decision of November 11,.1912, the penance Aitie Heflin 
». Schnare (40.L. D., , 261), satiated’ that the cases of Holcomb ». 
Scott and Holcomb »v. Williams, supra, were to be regarded as. au-— 
thority that a desert land claimant was entitled to credit for perma- 
- nent improvements, tending to effect reclamation, placed upon the 

land by a former entryman. Thus, the charge of the contest affidavit 
and the testimony offered in support thereof, having failed to put 
- in issue the value and. extent of the improvements, the fact that they 

were placed on the land prior to entry, did not, under the construction 
placed upon the law, warrant the action taken by the Department 
on November 11, 1912. The decision is, accordingly, vacated and the | 


“4s contest dismissed. 
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Upon reconsideration of the entire subject, the Department is con- | 
vinced that, for the purpose of annual proof of yearly expenditures 
required by the desert land law, credit can not be given for i improve- 


‘ments placed upon the land by a former entryman. Not only does 
_ the law expressly require that a claimant “shall file during. each 


year with the register, proof, . . that the full sum of one dollar 


per acre has been expended in suche necessary improvements during |. 


such year,” etc., but it provides a method, through assignment of the 
entry, by which one who purchases improvements placed upon the 

land with a view to its reclamation may obtain the benefit thereof. 
_ The assignee of a desert land entry, however, acquires not: only the 
credits but the burdens of his assignor, and the time within which 
he may show compliance with law runs from the date of the entry, 
not the date of the assignment. The law can not be evaded, its bene- 
fits secured and its burdens escaped, by the making of a new entry. 
_ As was held in said decision of November 11, 1912, if expenditures 
made under an entry could be credited upon a succeeding entry, it 
would be possible, upon expenditures of but $1 per acre, to hold 
such land out of the market indefinitely, thus circumventing the 
plain requirement of the statute. Hereafter, therefore, no expendi-_ 
tures, except those made. on acount of the entry, can be credited on 
annual, proofs, -and expenditures once: credited can not be again 
applied, and. decisions In conflict herewith will be no » longer fol- 
lowed, | | | 

The claimant is. nal) thirty days from receipt: aes a COpy of this 
decision within- which to take. steps looking to the submission of 
proof that she has made the expenditures required by. law inv con- 
- nection with her entry, if she has. not already done SO. 


* PHILLIPS v. GRAY. 
Decided March 6, 1918. 
“Dasner ee ee OF (irk Pewiane: Contest. 


' A pending contest against a desert land entry will not prevent the allowance : 
of an application for extension’ of time under the act of March 28, 1908, 


where the application is based upon facts: which bring the ease within the » 


_ provisions: of said act. 


| Tae Assistant Seoretary: 7 

.. Mary Gray, assignee of George H. Walliawicons has appealed — | 

decision of November 2, 1911, by the-Commissioner of the General 
Land Office, holding for canéellation desert land entry made January © 
24, 1905, by George H. Williamson, for the SE. 4, Sec. 7,T.48.R.7 | 
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E., B. M., Boise, Idaho, end dics upon the contest of Frank R. 
Phillips. The entry was assigned to Gray on May 10, 1906. 

The charges were that the entrywoman has not 6 final proof; | 
that she owns no water right and has not reclaimed the land, although 
an extension of time was granted, which has expired. : 
The entrywoman had applied for extension of time for three years, 
‘under the act of March 28, 1908 (35 Stat., 52), which was allowed by 
the Commissioner for two years, which expired January 24, 1911. 
This contest was filed March 27, 1911, notice issued March 30, 1911, 
and service thereof was made April 8, 1911. 

The entrywoman testified at the hearing that she did not 1 receive 
the notice sent to her address by the local officers notifying her that 
her former application for extension of time had been allowed for 
only two years instead of three years, as requested by her; that she 
promptly filed application for further extension when she learned 
that the former extension had expired;.that she did not know of the 
contest until she appeared at the land office and filed her present 
application for an extension of time. It further appears from the 
evidence that she paid $3,500 in cash. for a water right from the Great 
Western Beet Sugar Company, and also has placed about $500. worth 
of improvements upon the land. It is shown that the said company 
is a defunct organization, and it is urged upon the part of the con- 
testant that the so-called water right is worthless. It appears, how- 
ever, that a company has been formed, composed of persons who had 
‘paid money to the first mentioned company, for the purpose of com- 
pleting the project and furnishing water to such water right holders. 
The Department has had occasion to consider similar cases under this 
project and in one such Se v. ‘Trefiry, ao L. D., bbe i it was 


stated : 


It satisfactorily appears that this entryman’ S assignee , acted in zood faith in 
— undertaking to comply with the desert land law, expending a large amount of: 
money in reliance upon a system of irrigation approved as and reputed to be 
adequate, and only failing because of reckless if not criminal mismanagement 
of the company by its principal officer. Until water was secured, cultivation of 
the land would be useless, and failure to cultivate under the circumstances 
shown is not evidence of bad faith nor such fault on the part of the assignee 
herein as should exempt him from the remedial operation of this act. The 
contention made that he did not make expenditure in good faith “for a valid. 
water right’? contains no foree, as the failure to receive water under. his pur- 
chase was not due to invalidity of his purchased right but to mismanagement 
of the company’s affairs, rendering it unable to fulfill its contract to furnish 
water under such purchase. 

~The facts — specified in said act as basing and entitling to. extension there- — 
‘under are shown herein to the satisfaction of the Commissioner, as provided in 
‘the act, and his finding is fully warranted by the evidence. The assignee is 
entitled to extension accordingly, and the contest was thereby poreeloned and 


- properly dismissed. 
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In. ths present case, the local officers and the Cine have > 


. iaken the. view that, inasmuch as the contest was filed before the — 


present application for extension was filed, the application for. ex- 
tension can not be considered. The Department does not concur in 
_ this view. Aside from the question of notice concerning the former 

- extension of time and the question as to knowledge of the contest 


prior to the filing of the present application, it is believed that, if it 


be found that the facts merit further extension of time, the contest : 
does not preclude the Department from granting such extension. In 
_ the.said case of Hoobler v. Trefiry, supra, it was held (syllabus) > 


The filing of a contest against a desert land entry during the pendency of an. 
: application for extension of time under. the act of March 28, 1908, will not pre- 


vent the allowance of such application where the contest affidavit does not... oe 


charge facts tending to overcome the pr “ime ae showing of right to the exten- 
sion set. forth in the application. 

In the case under consideration, the eontess affidavit was filed prior 
to: the filing of the application for extension of time but service of 
- notice upon the contestee was after the application for extension of | 
time was filed. “However, this matter of precedence is unimportant. 
The Department has held that-final proof submitted on a homestead 
entry after expiration of the statutory period may be accepted and 
submitted to the Board of Equitable Adjudication, and that a pend- 
ing contest does not in any way interfere with such action. Mc- 
! Craney. v. Heirs of Hayes (33 L. D., 21). The present claim for 
relief is even stronger, based, as it is, upon statutory right, provided 
the facts bring the case waihia ‘the provisions of the statute authoriz-. 


ing extension of time. The fact that extension was: granted for two — 


years indicates that, as an original cause, the reasons assigned were 
sufficient. The same reasons are again urged, namely, that the fail- 
ure of the said water company has. prevented the entrywoman from 
| procuring water for reclaiming the land. But it is represented that 


there is a fair prospect for securing water through another company — a. 


which has been formed to complete and operate the same project. . 

- The good faith of the entrywoman is not questioned nor the alleged , 
expenditures denied. The. application which requests extension for _ 
one year will be allowed. In case further extension should be found 
necessary, application therefor should be made under the provisions 
of the recent act of April 30, 1912 (Public, No. 148). 7 7 
‘The decision apoee from is reversed - and the contest. dismissed. 
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SMITH v. WOODFORD. 
Decided March 6, 19738. 


RevinquisuMment FILep PENDING ConTEst—Ricur or en | 
One who files an application to enter, relying upon a relinquishment. filed 
| concurrently therewith but executed sixteen months before by a former 
--entryman.for the same land, and without. having made any inquiry at the 
- local office of the land district in which the- land is located to ascertain 


whether any contest was pending against such entry, does not thereby _ 


acquire any such right as will defeat the right of the contestant under an 
intervening well-founded contest filed in good faith, Dolby Lheyanarng the 
| relinquishment was in no wise the result of the contest. | | 


_ApaAms, First Assistant Secretary: 

| Appeal ; 1s filed by Sanna N. Woodford from’ sete of Apiil 9 0, 
1912, of the Commissioner of the General Land Office, affirming the. 
action of the local officers and rejecting the application filed by said 
Woodford July 1, 1911, to make desert land entry- for the N. $ SE. 4 
and N. 4 SW. 3, Sec. 31, T. 9 N., R. 62 W., Denver, Colorado, ere 
district, as In exercise of a claimed preference right as successful con- 
testant against a.prior homestead entry for said lands made April 9, 
1909, by Charles Stanley Bixler. 

Woodford’s contest affidavit filed June 6, 1911, alleged that Bixler 
never established residence on said lands or ae any improvement or 
cultivation thereof. On June 10, 1911, Bixler’s relinquishment, ex- 
ecuted February 5, 1910, was. filed, with application by Edward J. 
Smith to make homestead entry for the lands. In accordance with 
the second paragraph of the circular of September 15, 1910 (89 L. D., 

217), Smith’s application was suspended, Woodford was notified oF 
her presumptive right, and hearing was ordered upon the filing of 
her said eoplcan. Hearing was had, at which both parties ap- 
peared and presented testimony, upon consideration of which the 
finding of fact, concurred in by the local officers and the Commis- 
sioner, was macs that neither Bixler nor Smith had any knowledge, 
at the time said relinquishment was filed, of Woodford’s contest, upon 
which finding alone it was held, by the local officers and the Commie: 
sioner, that Woodford’s er ia should be rejected and Smith’s 
| allowed, following the concluding instruction in said paragraph of - 
said circular that: “If it satisfactorily appear from the testimony 
that the relinquishment was not the result of the contest, the inter : 
mediate applicant will prevail.” : 

_ The Department has carefully examined the record aad banaidbied 
the same. The testimony not only supports the finding of fact stated, _ 
that neither Bixler, the former entryman, nor Smith, the present. 
homestead applicant filing Bixler’s relinquishment, had any know- | 
ledge in fact, at the time said relinquishment was filed, of Woodford’s 
contest, but shows further that Bixler, as he himself admits, never es- _ 
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- fablicted’ ade upon or improved or cultivated said ids) and 
that he.executed his relinquishment of his entry February 5, 1910, in 


- order to save his homestead right, and gave same to one Selby to file 


for him. Selby, however, apparently without Bixler’s knowledge, at- 
_ tempted for a eorisiderable time to sell the relinquishment and finally 

~ sold it to one McGinnis. who sold it to Orr who sold it to Smith June 7 
1911, for $100, upon the condition that Smith should make entry. 
| Bier says he never received any consideration for his relinquish- 
ment and had no interest in the lands after executing same. - Smith | 
appears to have made no inquiry at the local office prior to filing said 
relinquishment and his application as to whether there were any con- — 


me tests of record against Bixler’s entry. 


An applicant who files his application eee upon a setae: 
- ment filed concurrently therewith but executed sixteen months before 
by a former entryman for the same lands, and without having made 
any inquiry at the local office of the land district in which said lands 
are located as to whether there are any contests against such entry, 
is grossly negligent and has.himself only to blame if a well-founded 
- contest has been filed.. Woodford had a good and sufficient affidavit 
of contest of record when Smith purchased and when he filed 
Bixler’s relinquishment, and the testimony at. the hearing showed 
that such contest was well founded. Furthermore, it was common 
knowledge in the vicinity of the lands that Bixler had never com- 
plied with the law under his entry in any respect. Smith is charge- 

able with knowledge at least that the entry had long been subject to 
contest, and under the circumstances shown had presumptive know]- 
edge of Woodford’s contest.. Be this as it may, Woodford, accepting 
: the invitation of the Government as extended by the second section 
of the act of May 14, 1880 (21 Stat., 140), in the pursuit of a prefer- 
ence right to this tract, had, prior to the filing of Bixler’s relin- 
quishment, filed a good and sufficient affidavit of contest and the 
- showing in this record clearly sustains the allegations of said contest. 
- How, then, can he be denied the fruits thereof? True, the act says: 

— “Tn all cases where any person has contested, paid the land office 
fees, and procured the cancellation of any preemption, homestead, 
or ‘amber: culture ‘entry, .... Shall be allowed thirty days ag 


" date of such notice to enter said land.” Woodford was not put to 


any expense in the cancellation of Bixler’s entry further than the 
filing of his affidavit of contest, but the case here presented is one of 


confession, the charge being admitted. True, at the hearing after-. 


_ wards held it was adjudged that the filing of the relinquishment was | 
without’ knowledge of the contest, and under the last sentence of. 


. paragraph 2 of the regulations of September 15, 1910, supra, on such 
showing the intermediate applicant prevails. It is not believed, 


however, that this part of the regulations can be applied under the — : 
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facts in this case, for if digg are so applied they oe the rights 
of the contestant under the statute. 

The question of the modification of these regulations will recelve 
early consideration. | : 

For the reasons nereiibetors given; Tam clearly of. opinion cae, 
Woodford secured a preference right of entry in this tract under 
the act of May 14, 1880, supra, by reason of his contest of Bixler’s - 
entry, and that his application duly presented in furtherance of 
such right, must prevail. The intermediate application of Smith 
must, ‘therefore, be rejected. The decision os from is ae om : 


~ 





‘SMITH Vv. Wo ODFORD. 


Mohion for iene of departmental decision of March 6, 1913, 
41 L. D., 606, denied April 28, 1913, by Assistant Secretary Taylin: 


CHARLES 8. ALBRIGHT. 
| Decided March 6, 1913. 


OKLAHOMA PASTURE Dinos een stOR OF PAYMENTS. 

Payment of the five per cent extension charge under the acts of March 11, 
1908, and February 18, 1909, on an instalment of the purchase price of 
Oklahoma pasture. lands, operates to extend only the particular instal- 
ment upon which such charge is paid, and does not operate to extend 
any other payments not yet due and upon yey no extension charge has 
been computed or paid. 

Rate OF INTEREST Prior To Act oF MarcH 26, 1910. 
instalments not paid and not extended under said acts continue after ma-- 

-  turity, and extended instalments continue after the year of extension, and 
prior to March 26, 1910, to draw interest at the rate of six per cent 

per annum: fixed in the original. purchase act of June 28, 1906, up to 
the date of the act of March 26, 1910, and thereafter at the rate of 
five per cent per annum fixed by the latter act. 
Rate OF INTEREST AFTER THE Act oF Marcu 26, 1910. . 

Instalments’ falling due originally, or as extended under the ais of March 

11, 1908, and February. 18, 1909, after March 26, 1910. draw interest at 
the rate of five per cent per annum from the date they fall. due until 

; they again become due as extended by the act of March 26, 1910. 
EXTENSIONS AND INTEREST CHARGES. UnDER AcT or APRIL 27, 1912. — 

Instalments: falling due as extended by the act of March 26, 191.0, together 
with the interest thereon, are, under the act of April 27, 1912, to be , 
subdivided into two parts each, at the dates they severally become due, 
one of such parts falling due one year from the date of the first sub- 
division and the remainder successively one each year thereafter until » 
all are paid, with interest thereon at the rate of s0uF per cent per annum. 


| Lavan, Assistant 8 ecretary: 
The Department has considered. motion for rehearing filed in the 
above entitled cause wherein decision was rendered J Fuly 15, 1912 
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— (not. reported), cones: said cause for action as therein. directed _ 


with reference to the deferred payments under. the purchase made 


by Charles S. Albright, November 14, 1906, under the act of June 28, 


1906. (34 Stat., 550), of certain described lands i in. the ewe Okla- . 


—homa, land district. 
‘Said: decision was rendered on appeal fioin the decision ‘of ne 


‘Commissioner of the General Land: Office holding that the benefit of : i 


_ the extension act of March 26, 1910 (86 Stat., 265), with. reference 
to-such purchases, was. dependent i in this case upon the payment by 
said Albright, required of him in said Commissioner’s decision, of 
$310.81 as. extension charges under the prior extension acts of March 
11, 1908 (35 Stat., 41), and February 18, 1909 (35 Stat., 636). The 


Department in: fe sald decision held that Albright was-not entitled me 


to the benefit of said extension acts of March 11, 1908, and February 
19, 1909, as to deferred payments falling due prior to March 26, 
1910, on: which: no payment had’ been made on account of extension _ 

under those acts; that there was'a deficiency of $5.45 in the payment 
made by him on account of extension of the first deferred payment; 
and that all of said deferred payments were subject, as. therein 
stated, to extension under said act of March 26, 1910, and the act of 
April 27, 1912 (87 Stat., 91); and payment of aid deficiency ° of 
$5.45. was required thin. thirty days, under penalty of cancellation 
| of the entry if not so paid. , 

Subsequent examination of the case in ahs General Land Office 
disclosed that Albright had on J uly 26, 1911, conformed to the Com- 
missioner’s requirements and paid said $310. 81, which included said 
$5.45: and the- Department’s decision was modified September 9, 
1912, “accordingly by revoking said requirement as to payment. of 
_ said $5.45, and directing that the remainder of said sum of $310.81, — 

or $305.36, be credited to Albright i in connection with the, next Dey: 
ment falling due on his entry.. a 
Tt is ned’ that the computation ‘of ee herein is: not in ac-. 


al cordance with said extension acts, that the effect of. said | acts of 


March 11, 1908, and February 18, 1909, was to extend “ all deferred © 


payments. ” upon the payrhent. or 5 per. cent of the amount of the — 


first deferred payment, only, each year from the date same origi- — 
nally fell due; the other deferred payments being thereby extended, 
as contended, without payment thereon of any extension charge said | 
without interest either from date of the purchase. or after maturity 
according to the original purchase act; also, that extension under 
said act of April o7, 1912, is not from date of that act. ( according to 
instructions issued thereunder, 41 1. D., 80), but from one year after — 


the date in the year 1912 subsequent fs April O%, 1912, when : a -pay- 7 


ment would fall due according to Prior laws. 
: '5B736°—vou 4112 —89 
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This first mentioned contention is based particularly upon the 
Janguage used in said act of March 11, 1908, that “the time within 
which all payments required by,” and in said act of February 18, | 
1909, that “ the time within which all unpaid payments which have 
heretofore or may hereafter become due and payable” under said 
purchase act of June 28, 1906, and the act of June 5, 1906 (34 Stat., 

. 218), “be and the same is hereby postponed and extended for one 
year from the date on which such payments are now bylaw re- 
quired to be made: Provided, That as a condition precedent to said ex- 
terision in each case the settler shall pay ... four per centum on: 
the amount of such deferred. payments aii such settler had no 
preference right, and five per centum on the amount of the deferred ae 
3 Payot where such settler was given a preference’ right.” 

- Reference is also made to said act of March 26, 1910, ae 
that: 

* AN payments heretofore due. ani: splohdade and the payments due or to- 
peconie due .during the year nineteen’ hundred and ten... are hereby a 
- postponed. and extended as follows: one of said ‘payments shall be made in | 
- nineteen hundred and eleven at the time when a payment would become due | 

under existing law or one year after such payment became due. in nineteen 
hundred and ten, and the other payments shall be made annually thereafter. 


The only question here presented. is as to the legal construction. 


of these several acts with reference to the extension of said de- — 


ferred payments. The construction urged by Albright is clearly not — 
warranted. The acts of March 11, 1908, and February 18, 1909, are 
not operative of their own. force t extend any payment but Gale. 

operate on performance by the purchaser of the condition that he pay — 
5 per centum of the amount of a deferred payment due. Upon 
Inaking such per- -centum payment, extension for one year of the 
- amount on which it is computed follows, by operation of said acts, _ 
but not extension of other ‘deferred payments not yet due and upon 
which no per centum has been paid for extending same. Such per 
-centum payment is in the nature of consideration, i in lieu of interest, | 
for forbearance and deferment of a payment of money due. The | 

manifest intendment of said extension acts of 1908 and 1909 was to. 

make each deferred payment severally and not all jointly subject 
to extension, if not paid when due, by paying in lieu of further in- 
terest: thereon the stated per centum of such unpaid matured debt. 
There was no curtailment of the contract rights and obligations | 
- fixed at date of purchase. Each deferred payment was left to mature 
according to the original purchase act providing for interest thereon 
at 6 per centum per annum except that interest should not accrue 
_ during an. extension period. ‘That interest at that rate after ma- 
_turity was contemplated is evident from the express provision of _ 
said act of 1909 that the per centum charge fixed therein for one | 
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year extension after maturity of an unpaid deferred payment shoutd 
be in lieu of interest for the year of such extension. If a deferred 
payment be not paid when due as-originally matured or as matured 


-. on extension, or same be not extended by prepayment of such per 
a centum. charge; the original interest rate of 6 per centum per annum 


would be properly accruable and chargeable on such payment ace . 
- cording to the terms of the purchase. There is no warrant in the law 
for granting an extension, as contended by Albright, of three de-— 
terred payments, after the first, without payment thereon of any per | 


. centum charge whatever, nor any legal warrant for not charging in- 


terest on such deferred payments, the same as on the first deferred © 
e payment, of the. purchase money, from. the date of the purchase, ae- 
- cording to the express provisions oi said original act under which — 
_ the purchase was made. These acts are not to be construed in the 
interests solely of the purchasers, The Indians whose“lands ‘these: 
were and for whom. the Government was acting in: making’ these. 
sales only as trustee are parties equally in interest with the pur-— 
chasers so far as these payments of the purchase money are con- 
cerned, and the provisions of law allowing interest.on deferred pur- 


chase ‘payments and extension of such payments upon payment of — 


the stated per centum charge must be construed, with the original — 
purchase act, strictly under the legal rules of construction: ‘There 

are no equities to be resolved, under the Department's general powers, 
_ in favor of one or the other of these parties in real interest as to the 
money payments involved. It is the clear intent of Congress that 
the purchasers of these lands shall pay interest from date of their 
| purchase up to maturity and interest or the stated charge for an ex- 
tension in lieu of interest. after maturity upon each and all of the — 
deferred payments. Ifa purchaser has not taken advantage of the 
extension acts of 1908 and 1909, allowing the lower charge for for: 


- bearance of his matured debt, in any year, he is ‘properly. chargeable | é 7 


with interest at the rate originally fixed of 6 per centum per annum 
up to the passage of the act of March 26, 1910, and thereafter in 
accordance with the provisions. of that. act, which affected to reduce 
_ the interest rate only after maturity of the several deferred pay- 
ments under the original purchase act and the extension acts of — 
1908 and 1909, as held in the Department’s former decision in this - 
case and in the case of Henry W. Farrant (41 L. D., 267). - 
Said act of April 27, 1912, provides for division of deferred pay- — 


ments and for further extension thereof “from the date on which 


each payment so divided becomes due under existing law ” and that: 


one of the parts into which each deferred annual payment is subdivided shall — 


be paid annually thereafter ... Provided, That all interest due on such de | 


ferred payments. on the date of the passage and approval of this act shall be ste 


612 “DECISIONS RELATING TO THE PUBLIC LANDS. 


added. to the principal, become a part thereof, and together with all deferred 
‘payments, bear interest at the rate of four per centum per annum until paid. | 

This act does not purport. to curtail the time of deferred pay- . 
ments not then dué or to change the rate of interest thereon ‘prior 
to the time they would become due under prior existing law. The — 
— act specifically extends the time of “ each payment” from the date it 
becomes due “ under existing law.” It has reference particularly to — 
the situation as existing under prior laws wherein all four deferred 
payments were, by the act of March 26, 1910, extended specifically 
and expressly to mature in the years 1911, 1912, 1913, and 1914, 
respectively, and contemplates further that if the first deferred pay- 
ment so maturing in the year 1911 was not made, thereby making © 


same due at the date of the passage of this act, April 27, 1912, such | - 


unpaid matured debt should be accordingly as provided Herein: com- 
pounded to that date and extended in accordance with the other pro- 
visions of that act, viz., one-half thereof maturing in that year one 
year from the date in the year 1911 when it was due under said act of 
March 26, 1910, as above stated, and one-half thereof maturing one 
year later; with interest on each part from April 27, 1912, at the rate 
of 4 per centum per.annum. The other deferred payments maturing, 
under said act of March 26, 1910, as stated, in the years 1912, 1918, and 
1914, respectively, are left imaffected. by. said act of April 27, 1919, 
prior to the dates they respectively so mature under the formed act, 
and up to those several dates interest properly accrues at the rate of 
5 per centum per annum, as fixed by said act of March 26, 1910, which 
is added to the principal then:due and the sum divided itito two parts, 
maturing thereafter in order following maturity of the preceding 
divided payment, with interest from the date of such division at the. 
rate of 4 per centum per annum, in strict accordance with the provi-_ 
- gions of said act of April 27, 1912. a | 
In accordance with the foregoing, said $3 Ob. 36 paid by Albright 
z uly 26, 1911, was not then due from him, as all deferred payments 
under his purchase were extended by said act of March 26, 1910, the : 
| first deferred payment falling due November 14, 1911. | 
. He is entitled accordingly to a credit upon the amount then due, 
| $2 239.99, of said sum of $305.36 with interest thereon at the rate of 
5 per centumn from July 26, to November 14, 1911, amounting to — 
$309.94, leaving a balance of $1, 930.05. Computing 5 per centum per - 
annum on this balance from that date to April 27, 1912, the same 
amounted on the latter date to $1,973.74, which should be divided, in 
accordance with the act of that date, into two parts, one of which 
should be considered as having fallen due November 14, 1912, and the 
~ other as falling due November 14, 1913, with interest from April 27, 
- 1912, at the rate of 4 per centum per annum, as provided in that act. 
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The second and third deferred payments bear interest at the rate 


of 6 per centum per annum from date of purchase to November 14, 


- 1908, and November 14, 1909, respectively, when originally maturing, 
~ and ths amounts thereat at that rate from those dates to March 26, ; 
1910, and the fourth deferred payment at that rate from date of pur-— 


- chase to November 14; 1910; all three payments bearing interest at 


the rate of 5 per centum per annum from November 14, 1908, Novem- — 


ber 14, 1909, and. November 14, 1910, respectively, chen originally : : 


maturing, to the corresponding date. in the years 1912, 1913, and 


- 1914, to which respectively extended by the act: of March 26, 19103 es 
and ‘Theveatters upon subdivision: at that time in nocoedaties with 
said act of “April 27, 1912, such subdivided parts will bear interest 


at the rate of 4 per centuin Be annum eo the date of such sub- 
division. - 

The decision of July. 15, 1912, herein, and the factuueens ie ae 3 
8, 1912 (41 L. D., 80), are modified as to the effect of said act of 
April 27, 1912, in accordance with the foregoing, and: the. case 1s 
remanded for. action as herein directed... 


RECLAMATION—YUMA PROJECT—PAYMENT EXTENDED. 
| Orpzr. | = 


| DerarrMent OF THE InTERIOR, 
Washington, D.C., March, 6; 1973. 

In pursuance of the provisions of the Réclamation Act of J une 17, 
1902 (32 Stat., 388), and acts supplemental thereto and amendatory 
thereof, the following order is hereby issued for the relief of settlers 
on the Yuma project, California-Arizona, viz.: 

The portion of the instalment for building the ‘tation system 
~ due December 1, 1911, on any entry or water right application, is 


. hereby reduced is 50 cents per acre of irrigable land, and the balance 


of said portion of. the instalment. due December 1, 1911, shall . be 


divided into two equal parts and added to the ninth and. tenth in- 
- stalments; provided, that this notice shall not apply to entries or | 
_ water right applications.on which two or more instalments of the —. 


building charge theretofore due and remaining unpaid’ on November 
80, 1912, shall still remain unpaid on April 1, 1918, or upon which — 
, “any portion of an instalment for operation and maintenance thereto- 


fore due remained unpaid on November 30, 1912. The time for pay- 


ment of the portion of the instalment for operation and maintenance 
: due December 1, 1912, is s hereby extended to August 11,1918. 
o en | S AMUEr Apams, | 
First Assistant. Secretary of thé I nterion 
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C. C, DRESCHER. 
_ Decided March 7, 19138. 


MINING CLAIM—VERIFICATION Of APPLICATION FOR PATENT. — 
The verification of an application for patent to a mining claim by an attorney- 
in-fact for the claimant, at a.time when the claimant himself is both resi- _ 
- dent and physically within the land district, is unauthorized, and entry. 
— allowed upon such application is invalid and can not be submitted to the 
Board of Equitable aca , 


LayLin, Assistant Secretary: 

April 21, 1910, C. C. Drescher, through Thonias J. Russell, as 
 attorney-in- “fact, filed application for patent in the Sacramento, Cali- 
fornia, land offices. for the Omega and Western Extension lode min- 
ing claims. The application was verified and filed by the attorney-in- 
fact’ and all. subsequent proceedings peas to mineral entry were 
prosecuted by hin. 

The record before the register and receiver failed to disclose that 
the claimant was not a resident of or within the land district, as re- 
quired by the act of January 22, 1880 (21 Stat., 61), amending section 
2325, Revised Statutes, where apolicants are represented in patent 
proceedings by agent, but they, nevertheless, permitted the proceed- 
ings and allowed entry. Evidence ‘submitted upon call of the Com- 
missioner of the General Land Office disclosed the fact that Drescher 
was a resident of, and within the Sacramento land district, during 
the proceedings. The Commissioner, by decision of July 11, 1911, 
held the entry for cancellation on, the ground that proceedings 
through the attorney-in-fact were unauthorized, citing Rico Lode 
(8 L. D., 223), and Crosby and Other Lode Claims (35 L. D., 434). 
= Jt appears from the evidence on file that Drescher, on April 8, 

1908, entered into a conditional agreement or option for the sale of 
the claims to Thomas J. Russell, who later acted as the attorney-in- 
fact. Russell, June 10, 1908, assigned his rights in the contract to 
the United Gold Mining and Milling Company, a corporation or- - 
ganized under the laws of Delaware. An agreement ratifying that — 

of April 8, 1908, was entered into between Drescher and the United — 
Gold Mining and Milling Company, February 26, 1909. The cor- 
poration later exercised its right under its option or agreement and 
- conveyance to it was executed June 2, 1910. Under the: agreement — 
Russell was to conduct the patent proceedings at his own expense 
and the record shows that Drescher was at the time aged, infirm, | 
physically unable to visit the claims for the purpose of supervising 

the posting of notices, ete. He died oe 12, 1911. 
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Section 2325, Revised Statutes, requires the. applicant for patent . 
for land diana under the mining laws to file in the proper land — 
_ office “an application for patent under oath” and at the expiration 

of 60 days of publication required by the section, to file “ his affidavit _ 
_ showing that the plat and notes have been posted in a conspicuous — 
place on the claim during such period of publication. ” Section 2335, — 
Revised. Statutes, a part of the chapter in which section 2325 is 
. included, requires that “ all affidavits required to be made under 
- this chapter may be verified before any officer authorized to admin- | 


ister oaths within the land district where the claims may be situated. M3 


An exception to this statutory requirement was made in the act of 


January 22, 1880 (21 Stat., 61), which provided that where the 


claimant foe patent is not a ecident of or within the land district — 
where the claim is located, the application for patent and affidavits 
required in connection therewith eulay be made by an authorized 
agent. : 
Tt is apparent. fiom the facts as e disclosed: = the acerd m this 
case that the applicant was both a resident in and physically within 
the land district at the time the application for patent was executed 
and filed, and that. consequently, the provisions of the act of Jan- 
uary 22, 1880, supra, were not applicable to his case, but that same. 
is governed by the provisions of sections 2325 and 2335; Revised 
Statutes. There was, consequently, in this case no legal application 
by the applicant for patent or by any one possessed of an interest 
in the mining claims applied for. It is not possible for applicant: 
to file a new application at the present time for the reason that he 
parted with all title in and to the claim on June 2, 1910,-and for — 
the further reason that he is dead. Therefore, the application must 
_ be treated as though it had never been sworn to at all, and as form- — 
: ing no valid or proper basis for the pending mineral entry. = 
_. The case can not be referred to the Board of Equitable ‘Aeiudiee 2 
tion for confirmation under sections 2450 and 2457, Revised Statutes, 


which sections authorize the disposition of suspended entries upon 


principles of equity and justice as recognized in courts of equity, 
because of the further requirement that the law must have been 


| ‘substantially complied with. In this case, as stated in departmental _ 
decision in the Crosby and Other Lode Claims, supra, the law has _ 


not been complied with at all and does not. come within the provi- 
_ sions of the equitable statutes. 


The decision of the Commissioner of the eit Land Office Is... 
3 accordingly affirmed, without prejudice, however, to the rights of - . 


the present owner of the claim to begin patent proceedings 4 anew. 


616. DECISIONS RELATING TO THE PUBLIC LANDS. 
CHARLES STOUGH ET AL. 
: Decided March 8, 1913. 


Sica eae OMR EON AS TO 4A NUMBER OF Hinanine- 


Consolidation of the trial or hearing as to a number of entries is within ‘the 33 


sound discretion of the Commissioner of the General Land Office or the 

register and receiver, and may properly be ordered, for convenience in the 

. introduction and consideration of the testimony, where there are many 

_ material facts in common to all the entries; and one decision covering all ~ 

the entries may be rendered, instead of a separate decision as to each 

entry. - an = 

AREA THAT MAY BE Acqumen Unoen 4 THE Goat LAND Laws, 

Section 2347 of the Revised Statutes limits the amount of land that may be 
entered by an individual or association under the coal land laws; and an 
individual or association, although never having exercised the right of 
entry, can not by procuring others to make entry for his— or its beneiit, 
‘acquire a@ greater area than authorized by said section. | 

PRACTICE—PROCEEDINGS BY GoveRNMENT—NOTICE, 

‘Proceedings by the government against a coal land entry are not invalidated 
‘by reason of failure to serve notice thereof upon the first transferee, where 
he no longer has any interest in the claim and is under no Hability to pro- 
tect those to whom he has transferred. 

CONFIRMATION—PROVISO to Srcrion 7, Act oF Marca 3, 1891, 

' Where a proceeding was initiated against an entry within two years after . 
the issuance of the final certificate, the mere postponement of the taking of 
testimony until after the expiration of that period, does not work a discon- 
tinuance of the proceeding or bring the entry within the proviso: to section 
7 of the act of March 8, 1891. 

CoNFIRMATION-——COAL LAND Entry. 

The proviso to section 7 of the act of March 3, 1891, ages not apply to entries 
under the coal land laws. 


| Layuin, Assis tant Seoretary: 

This is an appeal by The Gebo Coal sania a ene from 
the decision of the Commissioner of the General Land Office of No- 
vember 20, 1912, holding for cancellation the ronovane coal be 


made at Tanden. ‘Wyoming: 


~~ No. 50 oes) by Charles Sighs for ihe SW. 4+ 1 NE. 4, SE. 4 
NW. 4, NE. 4 SW. 4, and NW. ¢ SE. 3 , Seo. 8, T. 33 N., R. 98 W., 
6th P.M. | 
No, 51 (04039) by George Fadkesons for the W. LN E a NW. 4 1 SE. : 
 dand NE. 4 SW. 4, Sec. 11, T. 33 N., R. 98 W. | | 7 
“No. 52 (04040) by William H. Rhein for lot 4, Sw. 4 NW. 4 4, , See. 
2, lot 1, SE. + NE. 4, Sec. 3, T. 33. N., R. 98 W. : 3 
No. 53 (04.041). by Fred A, Earl for the SE. 2 SW. 2 bb , Sec 2,N.4 


: eo NW. 3 . OF. 1 NW. 4, Sec. 11 T. 33. N., R. 98 W. 


No. 54 (04042) Frederick Schlenning for the SW. 4 SE. 4; Sas. 
8, N. 4 NE. ¢ and SE. 4 NE. 4, Sec. 10, T. 33 N., R. 98 W. | 

No. 55 (04043) by Fred S. Lee for the W. 4 ‘SW. 4 1, See. 2, and E. | 
—$£SE. 4, Sec. 3,T.33.N.,R.98 W. : 
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“No. 56 (03684) by John A: Honrath for the NE. + NE. 4 lots i 


and 8, Sec. 28, and lot, 4, Sec. 27, 'T. 84 N., R. 98 W. : ip tet 
No. 57 (03683) by Harry ‘A. Taylor for the NW. t NE. 4,8. 4 


NE. 1, Sec. 33, and SW. 4+ NW. 4, Sec. 34, T. 384 N., R. 98 W. — 
No. 58 (04046) by Eugene Amoretti, Jr., for ihe SW. 4 SW. 4, _ 
Sec. 27, SE. 4 SE. 4, Sec. 28, NE. 2 NE, ? See. 33, and NW. $NW.4 | 
Sec. 34, T.34N., R98 W. | 
. No. 59 ( 04047 ) by Daniel F. Hudson fos ine NE. - . SE. 4 4, gee 33, 
N.4 SW.4and SE. 4 NW. 4, Sec. 34, T. 34 N., R. 98 W. 7 | — 
| No. 60 (04048) by James S. Vidal for lot 2, Sec. 3, T. 385 N., RB. 98 
W., 8.4 | SE. 4 and NW. 4 SE. 4, Sec. 34, T. 34 N., R. 98 W. | a" 
| No. 61 (04049) by Matt Borland for lots 3 and 4, Sec. 3, T. 83 N., 
R. 95 W., and S. 4 SW. $ , Sec. 34, T. 34 N,, R. 98 W. | 
— No. 63 (04051). by Fred Bragg for lots 2 and 8, SE. 3 SW. + and 
SW. 4 SE. 4, Sec. 28, T. 34 N., R. 98 W. , | 

All of the above entries, encept No. 68 (04081), made July 23, 
1906, were made June 25, 1906. Coal entry No. 62, made June 26, 
1906, by Richard H.. Farl, for lots 6 and 7, NW. 4+ NE. 4, Sec. 28, 
T. 34 N., R. 98 W., was-embraced in the same proceedings and held | 
for cancellation by the decision of the Commissioner now under 
review, but. counsel for appellant states a no appeal 3 is Pd 
as to it. 3 

October 25, 4907, the Ge ee divested the Seotier and re- 
ceiver to issue notice of charges, based upon the report of a special 
_ agent that each entryman “ did not make said entry for his-own © 
use and benefit, but did make said entry in the interest of Samuel 
W. Gebo, and other parties to the agent unknown.” Notice of these 
charges was served upon the entrymen, who filed a sworn denial 
. and application: for a hearing. January 22, 1908, The Gebo Coal 
- Company, through its counsel, filed a. notice of its intervention in 
the proceedings, alleging that the lands had been conveyed to Samuel 
‘W. Gebo by the entryman, June 25, 1906, and had ‘been cransrerred | 
to it by Gebo, April 4, 1907. | - 
- December 26, 1907, the resi ‘and receiver set the nee for | 
— January 29, 1908, at their office. January 14, 1908, the Commis- — 


— gloner_ dipscted ater to postpone the hearing indefinitely, Counsel. 
for. the -entrymen and the transferee company . protested and. de-— 
-. manded that the hearing proceed, but. their protest was overruled. — 


_ May 5, 1909, the register and receiver fixed July 12, 1909, as the date 
of. hearing, at which time the chief of field division appear ad on 


: : behalf of the: United States and introduced certain testimony, there _ 


being no appearance for the entrymen, nor for the transferee com- _ 
pany. December 28, 1909, the register and receiver. rendered their - 


decision recommending vaviecllation of the entries. The company | | 
ce iled a motion. for rehearing which was denied by the register and os 


o 
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receiver March 4, 1910, and their decisions were affirmed by the - 

Commissioner March. 11, 1911. Upon appeal, the Department by 
its decision of February 17, 1912, vacated the decisions below and | 
remanded the matter for further er 

The register and receiver fixed July 25, 1912, as the date fois fur- 
ther hearing, at which time the. chief of ‘field division appeared on 
behalf of the United States with certain witnesses, but stated that 


he did not desire to introduce further testimony. There was no. 


appearance by the transferee company or the entrymen, except 
Eugene Amoretti, Jr., who appeared by counsel, stating: that he 
did not desire to ibroduice any testimony or cross examine the wit- 
nesses already produced by the United States. | 
By decision of August 19, 1912, the register and receiver again 
recommended the sanpelaion of the entries, which was affirmed by 
the decision of the Commissioner, oe which the present appen 
was prosecuted, | | 

The hearing, as to all the sitrtes was consolidatad: and one de- 
cision has been rendered by the register and receiver, and the Com- 
missioner, embracing all. Counsel for appellant contends that there 
was no authority to so consolidate the entries into one trial and that 
separate decisions should have been rendered as to each entry. Con- 
solidation of a trial or hearing as to a number of entries is within 
the sound discretion of the Commissioner or register and receiver, and 
may properly be ordered where there are many material facts com- 
mon to all the entries for convenience in the introduction and con- 
sideration of the testimony. The rendition of one decision, covering 
_all the entries, instead of separate decisions as to each entry, is like- 
wise a mere matter of convenience, and in no.wise jeopardizes the 
rights of the parties. 

Counsel next contends that the charge mee as” to each particular — 
entry is insufficient. This objection-was not made until the appeal 
from the present decision of the register and’ receiver, and. after 
sworn denials of the charges and applications for hearing had been 
filed and the resulting proceedings had been prosecuted. The argu- 
ment is that paragraph 32 of the regulations of July 31, 1882 (1 L. 
D., 687), in effect at the time these entries were made, required as to. 
entries made in pursuance of a preference right. under: section 2348,. | 
: Revised Statutes, an affidavit by the entryman that: 


I.... make the’ entry for my own wse and benefit, and not. airetly or ans 


, directly for the use and benefit of any other party— 


_ while paragraph 14, of the regulations of April 12, 1907 (35 L. D., | 
665), in effect whien the charges were issued, require an affidavit of 
the entryman that: . 


re ee . make the entry in good faith for my own benefit, ‘and not directly ¢ or 
| inaireetiy, in whole or in part, in behalf of any person or persons whomsoever. 


a 
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The Departs is of be opinion that the meaning of the two 
forms of affidavit is substantially the same, and fails to see any force 
in the argument urged by counsel. It is further argued that para- 
_ graph 37 of the regulations of July 31, 1882, recognized assignments: 
of the right to purchase under section 2348, and that under the 
charge as made Gebo or the other unknown parties may have simply 

| purchased such an assignment. In answer to this it is merely neces- 
sary to point out. that under the charges made the entry was not: 
made by Gebo, but ostensibly by each entryman, although secretly 
for or by Gebo. The regulations, however, contemplate an assign- 


- ment to a qualified. individual, who would make entry in his own 


right. and name. 
It is further argued that the chances as cunnda does not allege that 
_ Gebo was disqualified from making a coal entry, and that an entry 
made in the interest of another, who is likewise qualified, is permitted - 
by law. In this connection the case of the United States:v. Colorado 
Anthracite Company (225 U. &., 219), 2 is instructive. The ee 
there said, at page 224: | 


While’ the coal-land law does not expressly prohibit an Vanes by. one person | 
for the. benefit of another, it does limit the quantity of land that may be ac- | 
quired thereunder by one person to 160 acres, and the quantity that. may be. | 
acquired by an association of persons to 320 acres and, in exceptional instances, 
640 acres; and it declares that its sections “shall be held to authorize only one 
| entry by the same person or association of persons; and no association of per- 
| Sons any member of which shall have taken the benefit of such sections, either 
as an individual or as a member of any other association, shall enter or hold 
any other lands under the provisions thereof; and no member of any associa- | 
tion which shall have taken the benefit of such sections ‘shall enter or hold any 
other lands under their provisions.” These restrictions, as this court has held, 
| forbid individuals and associations from. acquiring public coal land in excess of 
the quantities prescribed, whether directly by entries in their own names or in- 
directly by: entries made for their benefit in. the names of others. And so, one 
person. cannot lawfully make an entry in the interest of another who has had | 
the benefit of the law, or in the interest of an association where it or any of 
its members has had the benefit thereof, or in the interest of a person or an asso- 
ciation where he or it has not had such benefit but is seeking, through entries — 
made or to be made by others. in his or its interest, to acquire a ere doar: 
tity of land than is: permitted by the law. 


-. While the charges herein were somewhat inartificially oe the 
Department 4 is of the opinion that, when considered together with all 
the proceedings, they sufficiently advised all the parties in interest 
that the charge preferred was that the entries were made in the in- _ 
terest of. Gebo for a larger area than he could rightly acquire directly 7 


by himself. The contention that the entries could be made in the in- 


terests of Gebo, as long as he did not disqualify himself by making a 
coal entry, is contrary to the above quoted holding of the Supreme 
| Court, and the decision of the a cae In Crore: W. ‘Dally et at. 
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~ 


(41 FL. D., 995), wherein a ee contention was overruled, ‘at 
- page 804: ae a 

The appellants’ argument is based upon the assumption that the sole disquali- 
fication is contained in section 2350 and entirely overlooks the limitation..upon — 
the area which may be acquired contained in section 2347. This view .would 
permit an individual or association of indivduals to acqure an unlimited area — 
of-coal lands through entries made in their interest by qualified entrymen by 
the simple device of refraining from making an entry themselves. Such a. 
result is prohibited by section 2347 and also is contrary to the views both. of the 
cour ts and the Department. : | , | 

It is next: contended that the proceedings a are , invalid because there 
has at no time been any service of notice thereof upon Gebo, the im- 
- mediate transferee of the entryman; and the predecessor in title of the 

appellant. Gebo filed no notice of-his interest. with the local land 
officers, but it is asserted that. the fact of the conveyance to him was 
disclosed by the reports of the special agent upon which the charges 
were based, and that accordingly notice should have been served upon 
him, citing Radabaugh v. Horton (17.L. D., 48), and Romance Lode 
Mining Claim (31 L. D. , 51). At the time the notice of charges was 
issued all of Gebo’s miterest in the lands had passed to the Gebo Coal 
Company, which was the real party in interest. He was no longer a 
transferee in the sense of that term as used.in the Rules of Practice. 
Further, in the conveyance from Gebo to the Gebo Coal Company 
there are no covenants. warranting the title. - 7 

Where there has been no fraud, mistake, or accident, a “uPe Ngee ho has 
taken a deed without covenants has no right, for a defect in the title, or for the 
existence: of an encumbrance, to detain the purchase money, or to recover it in 
case of payment. (Devlin on Deeds, 2nd edition, section 957.] 

Gebo accordingly was not. even confronted with the possibility of 
liability to the company in the event that the entry should be can- 
celed. It was not necessary to serve any notice upon. him as he had 
no interest or lability to protect. ho be 

It ig next urged that the evidence is insufficient to sustain ihe 
- charge mae. ‘Upon the merits, the Department i is of the opinion. that 
_ the concurring. conclusions below, that the.entries were made in the 
interest of Gebo for an area larger than that permitted by law, are 
correct and that, therefore, the. entries are Nea and: must be 
¢ canceled. | | | 

Counsel also contends that the entries are aan the proviso to 
section 7 of the act of March 3, 1891 (26 Stat. , 1095), which reads: 
- hat after the lapse of two years from the date of the issuance of the 
receiver’ s receipt upon the final entry of any tract of Jand under the homestead, : 


timber-culture, desert- -Jand, or preemption Jaws, or under this act, and when 
there shall be no pending contest or protest against the validity of such eutry, 


the entryman shall be entitled to a patent conveying the as by him. entered, Rey 


end: the : same shall ‘be issued to him. . 
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The. argument is that although the ee or protest was “filled - 
within two-years from the issuance of the final receipt, the indefinite 
postponement of the proceedings directed January 14, 1908, worked _ 
their discontinuance, and that, the further proceedings held after.the 
expiration of the two year period * were barred. In the first place the 
Department i is of the opinion that a mere postponement of the time 
of taking testimony did not work a discontinuance of the. proceedings | 
filed within the two year period. Further, this proviso uses the term 
‘preemption entry in its technical and featricted. sense. (Menasha 
Wooden Ware Company, assignee of William Gribble, 37 L. D., 564), 
and refers to the right of preemption | based upon an 1 agricultural set 
tlement and not to entries of coal land. 
| The decision of the Commissioner i is accordingly affirmed. 


STATE OF WASHINGTON - v. ‘GEISLER. 
| Deoided March 8, ‘1918. 


Scx001 Laxps—IDENTIFICATION | BY ScRvey— INTERVENING SETTLEMENT. 

The State of Washington acquires no vested right or title under the grant of 
sections 16 and 36 made to said State, for school purposes, by the act of 
February 22, 1889, until said sections have been identified by survey ;.and, 
by virtue of ection 2275 of the Revised Statutes, as amended by the act of 
February 28, 1891, a bone fide settlement upon a section 16: or 36, existing 
at the date of such identification, excepts. the land. pcovered: EE UDEEEY: from 
the operation of the grant. , . 

Sooo GRANT—WHEN EEFECTIVE—OTHER Dispostrron BY CONGRESS. 

The grant of sections 16 and 36 made to.the State of Washington by the act. 

of. February 22, 1889, was, prior to survey of the land, in- compact only—an ‘ 


executory agreement ; and until survey it was. competent. for the Congress - 


of the United States to make other i a of the land, 


Layniy, Assistant. Secretary : 

This is the appeal of the State: of Washinwion from | a ieciion of 
the Commissioner of the General Land Office, January 2, 1912, dis- 
- Inissing its protest: against the homestead entry of Edward A. 
_ Geisler, as to the SW. + of the NW. ay ee 36, T. 30 N., CR. 29 K., 

| Waterville land ashen. Oregon. 
The land in pontroverss being part of a eaihared section of the 
grant made to the State of Washington for common schools, by the 
act of February 22, 1889 (25 Stat.; 676), was thereby granted; unless 
under the facts of this case it was excluded therefrom by the settle-_ 
- ment claim of Edward A. Geisler, subsisting at date of survey in the 
field. | 

November 19, 1909, Geisler, upon allegation of such rays 
_ settlement. claim, was permitted to make homestead entry of said 


a land, and final certificate issued thereon November 5, 1910. It ap- 
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pearing that the State had not been aguiaed of mieh entry nor spe- 

cially cited in the final proof notices, it was directed April 13, 1911, 
that the proper officer of the State.be allowed. time within which to 
show cause why the entry shonld not be .allowed. to remain intact, | 
and November 25, 1911, the State protested against the issuance of 


patent thereon. ‘The fsck of such subsisting settlement claim jis ‘not. 


disputed but it is contended upon the appeal that although the land 
had not been surveyed at date of the State’s admission into the 
‘Union, yet it then passed to the State as of a present grant, Eeprw: 
ary 22, 1889. | | 
This contention rests mainly upon a decision of the Supreme Conk, 
‘of Washington, January 4, 1912, in the case of State v. Whitney 
et ua. (120 Pac. Rep., 116). The court held in that case that said act 


~. of February 22, 1889, granted to the State for school purposes the 
sixteenth and: ehictys sixth sections in every township, as.a present 


grant, and that on the State’s adoption of its constitution affirming 
the enabling act the grant took effect as of the date of the act and 
| passed the entire title of the United States to the lands so granted, 
whether surveyed or unsurveyed, without regard to. the question 
whether such unsurveyed lands were at that time settled upon and — 
in the possession of settlers under the public land laws of the United 
States. 

This same sentennien hae been heretofore frequently made by the | 
State of Washington, ‘and ‘other States who hold their school lands 
by the same tenure, and in the course of the adjustment of these 
grants has been repeatedly denied by the land department. See 
State of Washington v. Kuhn (24 L. D., 12); State of South Dakota 
_ 9, Riley (34 L. D., 657); State of South Dakota v. Thomas (35 

‘LL. D., 171). . The uestion: however, has not been considered here 


ee at any great length since the. deeision of the Supreme Court. of. the | 


State, above referred to, and it is thought proper at this time to more — 
_ fully restate the position of the Department thereon. 
The act of February 22, 1889, supra, was an act to ere for 
the division of Dakota into two States and to enable the people of | 
North Dakota, South Dakota, Montana, and Washington. to form 
constitutional and State governments and “to make donations of — 
- public land to such States.” Section 10 thereof provides: — | 


‘That upon the admission of each of said States into the Union sections num- _ 


bered sixteen and thirty-six in every township. of said proposed States, and — 
where such sections, or any parts thereof, have been sold or otherwise disposed 
of by or under the authority of any act of Congress other lands equivalent 
thereto in legal subdivisions of not less than one quarter section and as con- 
tiguous as may be to the section in lieu of which the same is taken, are hereby 
‘granted to said States for the support of common schools, such indemnity 
lands to be selected within said States in such manner as the legislature may _ 
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‘provide,- with. the approval of the Seeretary of the Interior: Provided, That 


_ the sixteenth and thirty-sixth sections embraced in permanent reservations for — 


national purposes shall not at any time be subject to the grants nor to the 
indemnity provisions of this act, nor shall any lands embraced in Indian, mili- 
tary, or other reservations of any character be subject to the grants or. to the 
indemnity provisions of this act until the reservation shall have been extin- 
guished and such lands be restor ed to and become a part of the public domain: 


And by section 11 it was provided that— 


Such lands [all lands therein granted for. educational purposes] shall not be. 


subject to preemption or homestead entry, or any other entry under the-jand a 


laws of the United States, whether ee or. Weert but shall he. re- 
served for school purposes. 


AE the: date of this act section’ 9975 of tha Revised: Sia was in | 


full force and effect’and applicable to all public land States alike. - 


Tt provided that “ where settlements, with a view to preemption, have. 
been made before the survey of the lands i in the field, which are found 
to have been made on sections sixteen or thirty-six, those sections 
shall be subject to the preemption claim of such Settle” A further 
provision of the same section gave the State or Territory in which 
the lands so subject to the claims of settlers were located, a right of 
‘indemnity. There was also subsisting at the date of said act, not only | 


- the general homestead laws but also an act, May 14, 1880 (21 Stat., 


140), inviting settlement upon unsurveyed ‘lands and extending the 
promise of the Government to protect such settlement. claims by 
allowing the same time to perfect and put them of record as was 
then allowed settlers under the preemption laws. So, prior to the 
passage of the act of February 22, 1889, bona fide settlement. upon. 
unsurveyed lands in any public land State. initiated a valid right, and. 
if upon lands which when surveyed became a section 16 or 36 a 
_ superior right as against’ the State under. its-sehool grant. These 
prior enactments were general laws. but it was. altogether competent oo 
for the Congress to repeal or modify such laws or to give them a more _ 
limited application, and in the enactment of the act of February 22, 
1889, it surely did so. There is little room for difference of opinion 
upon this question. Section 11 of the last- named act can mean noth- 
ing less than that lands which upon survey thereafter made would 


be designated sections 16 and 36, should not be subject to settlement — 


under any law. Therefore, no right ome be initiated by such set- 
tlement i in the States named. They were “reserved for school pur- — 
poses only.” This state of the legislation continued until F ebruary 


98, 1891, and during the time between the admission of the State of 


Washington’ into the Union and that date, a period of about three 
years, whether the granting act be viewed as a present grant or as a 
_veservation for a future grant, sections 16 and 36 in said State, 
whether surveyed or unsurveyed, were not subject to settlement. But - 
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| February 28, 1891, oe passed an act (26 Stat. 796), amending 
— section 2275 of the Revised Statutes, to read as follows: | 


Sec, 2275. Where. settlements with a view to preemption or honiestaad have 
been, or shall hereafter be made, before the survey of the lands in the field, 
which are found to have been made on section sixteen or thirty-six, those sec- 
tions shall be subject to the claims of such settlers; and if-such sections, or 
either of them, have been or shall be granted, reserved, or pledged. for the use 
of schools or colleges in the State or Territory in which they lie, other lands 
of equal acreage are hereby appropriated and. granted, and may be selected by 
said: State or Territory, in lieu of such as ey. be thus taken by preempon or: 
homestead: settlers. os 


This Department has aoe aaier held that this is a | general act. 
appheable to all the public land States alike. ~Manifestly, it is such 
in-terms, and if it were the intention of Congress to exclude from its 
operation: the State of Washington it is thought that appropriate 
pete would have been used to express such intention, 

‘But it is the further contention of the State, based on the decision 
of its supreme court in said case of State v. Whitney e¢ uz’., that even 
admitting it was the intention of Congress to repeal the prior special 
legislation affecting the State of Washington, upon this question, still, 
Congress was without power to enact such legislation. At page 121 
of the decision in the case of State v. Whitney, quoting from the 
decision of the Supreme Court of the United States in Beecher v. 
Wetherby (95 U. S., 517), it wassaid: 


It was, therefore, an unalterable ‘condition: of the naiinaton obligatory upon 
the United States, that. section sixteen in every township of the public lands 
in the State which had not been sold or otherwise disposed of should: be granted 
to the State for the use of schools.’ It matters not whether the words of the 
compact be considered as merely promissory.on the part of the United States 
constituting only a pledge of a grant in the future, or as. operating to transfer 
their title to the State upon her acceptance of the proposition as soon as the 
sections could’ be afterwards identified by the ‘public Surveys. In either case 
‘the lands which might be embraced within those sections were appropriated 
to the State. They were withdrawn from any other’ disposition, and set apart 
‘from the public domain, so that no, subsequent law authorizing a sale of it could 
be construed to embrace them, although they were not’ specially. excepted. . All 
that afterwards remained for the United States to do in respect to. them and all 
that could be legally done under the compact, was. to identify the sections. by - 
appropriate surveys; or if any further assurance of title was. required to pro- 
vide for the execution of proper instruments to transfer the naked fee, or to 
“ adopt such further legislation as would accomplish that result, they could not 
_ be diverted from their appropriation to the State, . 


While some things were said in that decision which justity és: 
argument set forth by the Supreme Court of Washington in support’. 
of Us conclusion in 1 State v, vile supra, the facts rere : 
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diere was nothing diciaed therein pertinent to ‘the argument upon _ 


‘this appeal. It appears from the statement of facts in Beecher ». _ 
_- Wetherby, though not affirmatively from the decision itself, that 


the lands there in controversy had been surveyed in the field as early. 
as June, 1854. The grants of school lands to the State had been 


_ made August 6, 1846, and by joint resolution of the Legislature of 


‘Wisconsin, Pabruary: 1, 1858, the State had assented that the Me-- 
nominee Indians should be eed to remain on a tract of land in | 
said State, therein described. The section 16 there in controversy 

_ was part of such tract as confirmed to this tribe of Indians by treaty © 


- - between it and the United States, May 12, 1854. By an act of Con- 


gress, February 6, 1871 (16 Stat., 404), which was long after the lands 


had been. surveyed, the lands so ‘set apart for these Indians: were 
‘directed to be sold for their benefit, and including this section were _ 


sold under the direction of the Secretary of the Interior and patents 
of the United States issued pursuant thereto.. The patents so issuing © 
upon the sale of. section.16 were the patents declared void by the 


court. These pertinent and controlling facts considered, it is clear 


‘that the court’s ruling rests upon the principle repeatedly declared. 
by both the land department and the courts that the grant to the 
State had attached “upon identification of the land by survey, subject. 


only to the Indian right of occupancy, and that upon the extinguish-- — 


ment of the right the State’s title was complete; that having the legal 
title, it then came into the right of possession. This analysis of the 
— decision brings it in harmony with other decisions of the Supreme 

Court of the United States upon this question. See Sherman v. 


Buick (93 U. S.} 209) ; Heydenfeldt v: Daney Gold and Silver Min- 


ing Co. (Id., 634) ; Minnesota v. Hitchcock (185 U. S., .378).. a 
The principle deducible from these authorities is that the grant to 
the State of Washington was until survey of the land in compact: 


-only—an executory agreement—and until that time it was competent : . 


for the Congress of the United States to make other disposition. 
thereof.. With the policy which induced the Congress by the act of 


February 28, 1891, to provide for other disposition this Department 


has nothing to do; that such is the effect of that act is clear. It is 


not only clear in terms, but that there might be no mistake in its — _ 
administration, based upon such’ specious reasoning as is now ad- _- 


vanced by the State as to alleged violation of the spirit of the com- 
pact, adequate provision was made to indemnify the State for losses. | 
- which might be occasioned thereby. . | 

The decision appealed from is affirmed. — 


55786°—vo1 4112-40 


626 : DECISIONS RELATING TO THE Every LANDS. 


KIN-NIP -PAH ET AL, 
Decided March 8, 1978. 


- [NDIAN Atrorumns— Miwon Guanes AaeroN 4, Act FEBRUARY 8, 1887, 
_The provisions of section 4 of the act of February 8, 1887, authorizing ailot- 
ments to the minor children of an Indian settler on the public domain, 
~  inelude step- -children and. all other children to whom the settler stands in 7 


loco parentis. 


‘Lavy, Assistant Secretary: 

Appeal has been filed from the stdion of the Commissioner of he | 
General Land Office, holding for rejection Indian allotment applica: _ 
tions filed by Nic Cly, a Navajo Indian, for his minor step-children, _ 
Kin-nip-pah and Oske-nip-pah, under section 4 of the act i of ‘i Febru- 
ary 8, 1887 (24 Stat., 388), which provides: - | 
| That where any Indian not residing upon a. reservation, or for whose tribe | 
BO reservation has been provided by treaty, act of Congress, or executive order, 
shall make settlement upon any surveyed or utsurveyed lands of the United — 
States not otherwise appropriated, he or she shail be entitled, upon application 
to the local land office for the district in which the lands are located, to have 
the same allotted to him or her, and to his or her children, in quantities and 
manner as provided in this act for Indians residing upon. resery ations. 

The theory upon which the decision of the General Land Office was 
based is shown 1 in ‘the following. ave from the decision. of May 
29, 1912: | - | | ; 

By the laws under which the Japlieston. was filed, no provision is made for 
the making and filing of allotment ; applications by ae parents for ee 
gcecupying that relation. - . | 

- The arguinent seems to be that because the act makes no provision 
for selection of allotments by “step-parents” for their “step-_ 
children,” such applications are not permissible. This is giving the 
law an altogether too restricted construction. The purpose of that - 
law is to give to Indians who have settled on the public domain and. 
to their immediate families allotments of land and to place them in 
the same position they would have occupied had they been living upon — 

an Indian reservation. To carryout this purpose, the law should 
: ‘he construed to permit applications by one entitled himself to take 

_ allotment in behalf of all those to whom he stands én loco parentis. 
It is further stated in the decision appealed from that there is not 
a sufficient showing that the land selected can not be irrigated from 

any irrigation project actually constructed, and will not be capable 
of irrigation from any project, now nnder construction when com- 
pleted. This is an objection which may be cured by further showing. 
Opportunity should be given for that showing. 

The decision appealed from-is therefore reversed, and the case 
remanded for further prea ene. im accordance with the views herein | 
: ae 3 
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LESLIE A. REINOVSKY. | 
Decided March 10, 1918. 


SETTLEMENT Urox UINeuRvEn LAND—WITHDRAWAL BY Gorenadaee: 
Settlement, residence, and improvement upon a tract of unsurveyed publie. 
7 _ land confer. no. such right upon the settler as will prevent weal 
thereof by the government for a public purpose. . 


“Layuiy, Assistant Secretary: | : eee 
_ Leslie- A. Reinovsky has appealed from deacon of the Conumie: | 


sioner of the General Land. Office of January 26, 1912, rejecting ~~ 


his application to. make homestead entry of the S. 4 SW. 4 and S..4 
. BH..4, See. 12, T: a ss R. it E. , W. M., North Yakima, Washington, 


| land district. | 

It appears from the record ine me, etinding the ‘Gener of - 
forest ranger, that applicant settled upon the lands on or about Sep-. 
tember 6, 1902, and resided thereupon continuously until March, 1911, 
with he exception of occasional absences of a month or two. during 
the summers when he was away at work. The applicant was married | 
in 1910 and with his wife remained on the land from that time until 
March 1911, when both went to Alaska and have not returned: The 
| iraprovements upon the claim consist of a house 14 by 18 feet, and a 
small tract of land cultivated in potatoes, timothy and slover: The 
Jand was unsurveyed at, date of applicant’s settlement, plat of survey 
being officially filed in the local land office September 1,1910. | 

On September 2, 1910, Reinovsky filed application to enter which’ 
was rejected baoeee of the fact that on September 13, 1904, the land’ 
had been withdrawn under the first form of withdcaeal act of June 
17, 1902. (32, Stat., 388), in connection with the North Yakima recla- 
- mation project, and on March 2, 1907, withdrawn as a part of the 
Snoqualmie National Forest, and, on February 93, 1909, included by 
executive order in the Keechelus Bird Reserve, all of which with- 
drawals were existent at. date of epphesten to enter, and are > stall 
In force. 7 | 
It is eohtanded that the settlement’ upon and Seton of the : 


land prior. to the dates of withdrawal above enumerated, excluded. 


the land from the operation of said-withdrawals and that the appli- : 
cation to enter under the homestead -law should be eranted. “Ges 
Section 3 of the act of May 14, 1880 (21 Stat., 140), provides that 

- gettlers who have or shall hereafter settle upon public lands of the — 


: United States, surveyed or unsurveyed, shall be allowed the same - 
time to file their homestead applications as is allowed to settlers 
under the preemption laws to put their claims of record, and that 


_ their rights shall relate back to the date of settlement ‘the same asif 
_ they had settled under the preemption laws. In the cases of Frisbie — 
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%. ‘Whitney (9 Wall., 187 ), iad Yosemite Valley case (15 Wall. 1), : 


Buxton v. Traver (130 U. S., 282), and Russian American Packing 


Co. v. United States (199 U. S., 570), the Supreme Court of the 
United States laid down the principle that while possession initiated 
by settlement gives the preemption settler a preference right, over 


others, it does not confer a vested right as against the United States, _ 


- tothe lands occupied, and that until such a settler has made entry and 

fully complied with the law, Congress may withdraw the land from 
sale and entry and appropriate it to other uses, even though if defeats 
the inchoate right of the settler. The principle set forth in the cases 


- cited is directly applicable ‘to settlements under the homestead law, 


made upon unsurveyed lands. In fact, the act of 1880, supra, 


expressly states that such a settler shall be allowed the same time to 
enter and that his rights shall relate back the same as if under the . 


- preemption laws. 


In the case of United States v. Hanson (167 Fed. , 881), the Circuit 
Court of Appeals, Ninth Circuit, had before it the identical question © 


here involved, and held that there ; is nothing obtained by settlement 
and cones upon and improvement of unsurveyed public land 
under the homestead law which creates any impediment to the power 
of the Government to devote the land to any public purpose. 


Section 3 of the reclamation act specifically empowers the Secre-_ 


tary of the Interior:to withdraw from entry such public lands as he 


may find to be required for irrigation works contemplated under the 


reclamation act, and withdrawals so made have been uniformly held 


to be in effect jeciclative withdrawals and the use of the lands there- 


under in connection with the reclamation act to be a public use, 


For the foregoing reasons the decision of the Commissioner is held - 
to be correct and is hereby affirmed. It may be stated in conclusion. 


that the Acting Director of the Reclamation Service reports that the 


lands will be needed for reclamation purposes and that applicant was 
so advised at time of the withdrawal in 1904. However, in view of 


the fact that the settlement had been initiated prior to the with- 


drawal the Director recommends that applicant be compensated to 
the extent of the value of improvements, which plan of equitable ir 


adjustment is hereby- approved as to improvements which applicant 
had placed on the land prior te notice of withdrawal and which con- 


stitutes the full measure of relief which the Department 1 is authorized _ 


to extend 1 in the premises. — 


ri 
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- STOUT v. LOW. 
Decided March U1, 1913. 


| Gini eeihee eeteaaas: : ; 
‘The charge in an affidavit of contest against a homestead entry that the entry- 
man has “wholly abandoned” the land is sufficient, ~without necessity. for. 
_ the further allegation that the abandonment has continued for more than 
six months; and upon proof or Admission of the charge the uy is sub- | 
ject to cancellation. : = 


- 4 -Cowrest—PRoor of CHANGE OF ResieNon 


In a contest charging abandonment, proof, after due notice; that ne sa . 
has changed his residence from the homestead to. another place, warrants 
cancellation of the entry, without reference to the duration of his eee 
elsewhere. | | | | 

Layuin, Assistant Secretary: 

On February 16, 1911, Phoisad. J. ‘Stout filed hig affidavit aps coni- 
_test against the ious entry made on April 4, 1908, by David B. 
Low for the E. 4 SE. 4, See. 9, and N. 4 SW. 4, Sec. 10, T. 2 5., R. 24. 
W. , Camden, Arkansas, land district, charging that— 

The said entryman has: wholly abandoned the said land and. failed. to 0 reside 
upon and cultivate the same as required by law. : 

On May 2, 1911, Stout filed his affidavit to secure an ides for 
publication oF notice of contest, in which he alleged, among other 
things, that Low abandoned said land and went to the State of Mis- 
souri during the year 1909, and that he had since that time been absent. 
from the land and could not be found. Notice of contest was served — 
by publication, and Low filed no answer to the charge and made de- 
fault at the hearing. ‘Thereupon the local officers, in conformity with 
Rule of Practice 14, recommended the cancellation of the entry. The 
contestant has appealed from the decision of the Commissioner of. 
the General Land Office, dated November 2, 1911, reversing this action 


and dismissing said contest, upon the ground that the affidavit does — 


not set forth facts sufficient to warrant the cancellation of the entry. 
‘Section 2297 of the Revised Statutes provides for the forfeiture of 
a homestead entry upon proof that the entryman “ had actually 
- changed his residence, or abandoned the tend for more than pret 
- months.” ne be S: : ae 
‘Tf, therefore, it be eee, atte due notice to isn that Ne has 
acd his residence from the homestead to another place, it must be 
~ eanceled without reference to the duration of his residence elsewhere; 
and upon proof that he has abandoned the land for more than six 
months, the entry is forfeited without necessity for evidence that.he _ 
_ has acquired another domicile, and the purpose and reason ‘for his 
absence from the tract become immaterial. | 
Section 2297 of the Revised Statutes, while defining two ait 
of forfeiture and determining the rules of evidence applicable thereto, 


6380 | DECISIONS RELATING TO THE PUBLIC LANDS. 


‘does not sanction, either directly or by any necessary implication, an : 
abandonment of a homestead entry for six months or a less time. 


without excuse or notice to and consent of the land department. — 
| Congress has in many acts provided for leave of absence for less than — 


_ six months, thus recognizing that the homestead law does not permit 
"an unauthorized absence of any material duration; and the act of 
-March 2, 1889 (25 Stat., 854), would be rendered futile and inoper- 

ative were it held that an entryman might, with impunity, absent — 


himself from his homestead without making the owns and obtain- 


| ing: the permission demanded by that act. 

In departmental practice and in-the public mind an abandonment 
of a homestead entry is always understood to mean an unauthorized 
absence from the land. When, therefore, notice of a charge that he 
has wholly abandoned his homestead is served upon an entryman he 
is fully advised, under the present Rules of Practice, “in ordinary 
and concise language,” of the fact constituting the ground of contest, 
such a charge being as much an allegation of fact as a charge of 
abandonment for more than six months. It is the duty of the entry-_ 
man under such Rules of Practice to specifically meet and respond to 
the charge in his answer. If absence from the land for more than 
‘six months is admitted, no hearing should be ordered, since that fact — 
requires cancellation of the entry under section 2297, Revised Stat-. 
utes above referred to. If he admits that he has wholly abandoned 
the land, whether by direct. answer or by failure to answer, there is 
no reason of law cr good administration why cancellation should be 
delayed until there is evidence that the abandonment has continued 
for more than six months. 

. It is not meant hereby to hold that aie an ae yman has been ~ 
absent from his homestead for less than six months it would not be 
competent for him to show, in his answer to a charge that he has 
wholly abandoned the land, that his absence was due to reasons not. 
inconsistent with good faith and did not in fact constitute an aban- — 
donment of the land. Nor would such a charge as was preferred in | 
this case lie against an entry during a leave of absence regularly 
granted. In such case it should be alleged and proved that the aban- 
'. donment preceded the leave of absence or that the entryman was not. 
entitled to such leave. Neither would a charge that a homestead — 
entryman had been absent from the land for a period of six months 
or less warrant a hearing. If mere absence 1s relied upon to support 
a charge of abandonment, it must have persisted for more than six _ 

months. But abandonment, asa fact, may be complete in less time, 
and if proved or confessed the entry must be canceled. | 7 

For the reasons above stated the decision appealed from is eerie: | 
and the entry canceled. All decisions in contiiet herewith will no 
longer be followed. : sO | 
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RECLAMATION—NORTH PLATTE PROJECT—PAYMENTS DE- a: 
_ FERRED. | 


| Posie Norrcr.. 


| DEpaRtMENT OF THE a Lwrertor, 
Washington, March 11, 1913. 
| 1. In pursuance of the provisions of the Reclamation Act of June 
17, 1902 (32 Stat., 388), and of the act of February 13, 1911 (36 


3 ‘Stat,, 902), aoc: is hereby issued for the North Platte project, 


- Nebraska-Wyoming, as supplemental to public notices of December 
30, 1911 (40 L. D., 336), March 14, 1912 (40 L. D., 504), and notices 


oo and orders amendatory thereof or supplementary thereto for the said — 


: project, VIZ 

2. All lands i in sivale ownership subject. to the aa publics notices 
and orders shall be subject to all the charges, terms and conditions 
announced in said public notices and orders, provided, that for all . 
water-right applications filed for such lands during the calendar 
year 1918, the first instalment of the building, operation and mainte- 
nance charges shall be due on December 1, 1913, and -subsequent: 
instalments. shall become due on December first of. each veae there- | 
after. | , 

3. Until farther notice the aragunt of the paren of instalment for 
operation and maintenance, and the conditions under which payment 
therefor shall be made, shall be as heretofore announced. 

4, The object of this notice is to effect a temporary suspension, _ 
during the calendar year 1913, of the provisions of prior publie 
notices and orders in so far as they provide for the accumulation of 
charges for building, operation and maintenance against lands in 
pratt oyacrhip “3 4 
: : ‘Lewis C. Lay1in, 
Assistant Secretary of the Interior. 


ee 


‘RECLAMATION NORTE PLATTE PROJ ECI—PAYMENTS REDUCED. 7 
| “Pusnic Novice. - | 


DEPaRTMEnt OF THE. Ts TERIOR, x 

Washington, March 11, 1913. 
In pursuance of the provisions of the Reclamation Act of J une 17, 
1902 (32 Stat., 388), notice is hereby given as follows for the lands — 


- under the N orth Platte Project, Nebraska-Wyoming, viz: 


1. The portion of instalment for operation and maintenance ‘due 
oe 1, 1912, which. must be paid before water is furnished for | 
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_ the irrigation season of 1918, and the portion of the instalment for 
operation and maintenance which falls due on December 1 of 1918, 
and of each year thereafter, is hereby reduced to $1.10 per acre of 
—irrigable land until further notice; and such payment shall entitle — 
the applicant to a maximum water supply of not to exceed 2.5 acre 
Feet per acre of. irrigable land per annum, in no event, however, in 


~. excess of the amount needed on the land for beneficial use. 


2. Should the quantity of water stated be found to be insufficient 
for the proper irrigation of any tract, additional water may be ob- 
_ tained on-application therefor by the landowner or entryman and © 
payment for same at the rate of 25 cents per acre foot.shall become 
due on December 1 of the year in which the water is used and such 
sum must’ be paid before water is furnished to such tract in the 
. following year. — 
' 3, Any deficiency in the amounts to be paid for operation aid main- 
tenance charge which may arise by reason of the reduction of such 
charge shall be duly announced and added to the portion of the 
instalment for ‘operation and maintenance falling due after such 
, snnouncement. | . 
Lewis C: LaYLin, 
— Assistant Secretary of the Interior. 


RECLAMATION— WILLISTON PROJECT WATER SERVICE. 
- Pusntc Notice. 


| Department OF THE INTERIOR,’ 
| Washington, March 11, 1913. 
| Whereas, it in pursuance of the order of April 14, 1911 (40 L. D., 81), 
- water was furnished in the season of 1911 to eee in the Williston | 
— Project, North Dakota, constructed under the provisions of the Rec- 
lamation Act of June 17, 1902 (82 Stat. , 888), and 
‘Whereas, the said ae was modified by the order of June 26, | 
1912 (41 L. D., 94), providing for. extension of time of payments, 
under Seaditioie therein set forth, and - | 
Whereas, under the provisions of the above orders landholders were 
required to make payments on account of operation and maintenance 
on a total of 4,000 acres before the barge would be launched in 1913, 
and also to pay such sums as may have accrued on account of oper- 
ation and maintenance in the years 1911 and 1912, 
Now, therefore, in pursuance of the provisions of the said Recla- 
- mation Act and acts amendatory thereof and suppiomenssl ere 
- public notice is hereby issued as follows: 
1. Water will be delivered in 1918 to any landholder under existing 7 
canals and laterals who was entitled to receive water in 1911 or in. 
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| 1912, and: ahs shall. have paid all charbes for Giese: years, uadaet 
said landholder complies with the conditions govérning water-right - 


applications and payments for the year 1918, as hereinafter set forth. __ 
_- 2 Water will be delivered to any other holder of irrigable land 
under existing canals and laterals who shall copy with the terms : 
- of this order. at 
3. Water will be peed to all public land farm viiite and taut ae 
in private ownership which remain subject to the former announced 


| ~ building charge of $38 per acre, and are not subject to cancellation — | 


_ for failure to make two payments when due. For any such lands - 


for which entries or applications are subject to cancellation, water 
may be obtained under the provisions of this order. — | 

4. The charges for pur cue: operation. and maintenance ¢ are divided 
into two parts as follows: oO 

(a) For building, at the rate to be hereafter aitinaiaccah ‘The | por- 
tion for the first. instalment. shall be 50 cents per acre of irrigable - 
Jand. = 

(b) Kor operation. ta dainicnenes $1 1 per acre of irrigable land 
per annum until further Notes: pine $1 pe acre foot for water 
delivered. 

5. The first ceutalicnt of the Snaps for plein: operation and 
maintenance shall be due on April 1, 1918, and no water will be fur- 
nished in 1913 until the portion for building charge, 50 cents per . 
acre, has been paid. The portion for operation and maintenance, 
including the charge Be acre foot, must be pace! before water 1S: 
furnished in 1914. 7 
6. No water shall ie delivered i in 1913 except to- eer eed by a 
recorded water-right application. New water-right applications may 
be made at the office of the Project Manager, Williston, North Dakota, — 

and all payments shall be made to the special fiscal agent of the 


Reclamation Service at Williston, North Dakota. New water -right | 


applications filed hereunder shall be so modified as to state that the — 
charge per: acre to be paid by the applicant shall be as hereafter _ 
announced. 

7. Each holder of lands under this project shall pay the anes 
for building and betterment, operation and maintenance, when 
announced, on the. entire ‘irrigable area of his land. as shown. | on 
approved farm unit plats. - | 


_ 8. The operation of the pumps will be planned with + a. view to. we : 


: an approximately 1 uniform rate of delivery of water and for adequate _ 
- irrigation in the shortest practicable operating period, namely, for 


an irrigation season of 80 days beginning not earlier than. June. 1 


and not later than June 15 and closing not earlier than August 19° | 
| and 1 not later ae August 30 of each yet and a water SPRY during 
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‘each season of 2 acre-feet of water for each acre of ig irrigated pad | 


cultivated, or so much thereof as the water users may require. 


9: Landholders who take advantage of these conditions shall be — 
subject to the terms of public notices to be issued hereafter, which 
shall provide for ‘an increased building ae the amount of which 
ean not be stated at this time. | . 
10. Former public notices and. orders shall remain in full force 


and effect ss as s herein modified. 
7 Laws C. eae 


Assistant Secretary of the Interior. | 


The undersigned, c owner or holder of oe i eeeeome See. = : 
es reer | Pecan rare , containing __._.....__. irrigible acres, 
‘in the Williston Project, has read the poreeOine: notice and rae 

to Coy, with the peau ements thereof. , 


eee ee 2 er 


eae a Naropa ne ee , Witness 


JULIA E. WARD ET AL. 
Decided March 12, 1918. 


Insann ENTRYMAN—PoWweER oF Courts To Frx Successron. | 
Prior to the issuance of patent upon a homestead entry the title remains in — 
the United States, and State courts have no jurisdiction to fix the right of 
succession to the land or to determine under what circumstances the right 
thereto shall pass from the entryman to a successor in interest. 
INSANE ENTRYMAN—ENTRY WtIrTHIN RECLAMATION PROJECT. 
The equitable title which vests in a homestead entryman under the act of | 


June &, 1880, upon his becoming insane, is subject, where the land lies . | 


‘within a reclamation project, to the provisions of the reclamation act; 

and upon the establishment of farm units, patent can issue to him for only 
one of the farm units formed from his entry, the remaining units being. 

| subject to assignment ‘under the act of J une 23, 1910, by his legal guardian | 
duly authorized to act for him during his mental disability. 


| LAYLIN, Assis tant § ee 

Julia E. Ward, James F. ronnie: Wayne S. Bradley sad Clit. 
ford B. Carlisle appealed from decision of the General Land Office 
of March 14, 1912, rejecting assignments severally made of parts of 
William R. Ward's homestead entry for lot 4, Sec. 30, T. 3 N., R. 2 
W.; SE. + SE. 4, SW. 4 SE. 4, Sec. 25, T. 3 N., R. 3 W., Boise, ‘Idalio: 
= “March 10, 1905, William R. Ward inde Lomesad any for the 

three tracts here involved, together with the SE. 4 : SW. 2 , Sec. 25. 
The land had been withdrawn December 22, 1903, in the Payette- 
_ Boise Project, and the entry was made subject to saa ustmcnt to farm 
units, when such had been fixed. March 7, 1906, the entryman was 
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7 adjudged i insane vad aqnienitied eo the i insane hospital Gantanbar 25, 

-1908. Julia E. Ward, as guardian for her insane husband, suib- 
mitted. final proof, which was epee by the Cae Land | Office 
August 24, 1909. . | 


 Sepiember 16, 1911, pe anih ae Julia E. Ward Vv. William R. Ward : | 


| for absolute cree thes court adjudged: 
‘ hat the said plaintiff, Julia Edith Ward, is the owner of the property 


- hereinafter described; and that all right, title, and interest’: of the said de-— | 


ae - fendant, William R. Ward, is hereby divested out of the said William R.. 


: Ward and. vested in the said Julia Edith Ward of, in and to lot 4, Sec. 30, 
T. 3 .N., R. 2 W., and the S. 4 SE. 4 and SE. + SW. t, Sec. 25, T. 3 N,, R. 3 Ws 
B, M., being the community property of the said parties. 

7 ‘November 14, 1911, after filing of farm unit plat in ie project, 
oS ulia E. Ward, in her own. right, assigned lot 4 (farm unit C) to 
dames F. J py acon and the SE. 4.SE. 4 (farm unit B) to Wayne S. 
Bradley, and November 18, 1911, he assigned the SW. 4 SE. 4 _ 
(unit D) to Clifford B. Carlisle. “All these assignments were made — 
7 under act of June 23,1910 (36 Stat., 592). The Commissioner held: 


This office will. not recognize the assignment ot any portion of the na 


-. embraced in the original homestead entry unless the same shall have been 


executed by a duly authorized guardian of the estate of the said William R. 
‘Ward, accompanied by’ an order of a court of competent jurisdiction specifically 
authorizing the assignment of part or all of the lands embraced in the oe 
— entry for the use and. benefit of. the said William R. Ward. > # 

: There was no error in- ‘such decision. ‘The act of June 8, 1880 
— (21 Stat., 166), provides that patent shall issue to an entryman when 
~ he ere or is adjudged insane without further ‘proof of com- | 


 pliance with law. This statute, however, 1 is modified by the Reclama- — : 


tion Act, which withholds patents in all cases in reclamation projects 
until the charges for reclamation are paid. The result is that Wil- 
liam R. Ward is entitled to patent ‘whenever and as soon as the | 
reclamation charges are paid. aa 
Until patent issues, title remains in ‘the United Sie in interest 


_.. of and for benefit of the entryman. The State courts have no juris-_ 


diction to fix the succession or under what circumstances the right 
- shall pass from the entryman to a successor in interest. The home- 
stead is immune to process or adjudication of any ‘State court. It | 
-is not until title passes from the United States that the State courts 

can by their judgment affect title to the land. In McCune »v. Essig, 


199 U. S., 382, the Supreme Court held that the interest which arises 
- In an entryman by his entry—as to who can fulfill the conditions 


of settlement and proof in case of his death and to whom the title . 
passes—depend upon the laws of the. United States. oats 
But-for subsequént legislation relative to reclamation entries, Ward = 
was entitled to patent for his entry as soon as his insanity was shown » 
to satisfaction of the land department. By act of June 8, (1880, 
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supra, equitable title vested in him, if he to time sg his insanity had 
complied with the law of his entry. Nothing more was required of 
him, not even proof of his loyalty to the Government. bs 
The entry, however, was made under the Reclamation Act, and 
“was subject to adjustment to farm units when established, and to~ 
| compliance with other requirements of the Reclamation Met, ‘When | 
farm units were established, patent could issue for but one of the four 
- farm units formed from the entry. Under act of June 23, 1910 (36 
Stat., 592), he was entitled to assign his entry as to the other three 
farm units, and the proceeds of such assignments must inure to him — 
as, in equitable aspect, real estate, subject to such rights 1 in the fund. 


so created as his wife, Julia E. Ward, would have had in the land. had . | 


patent issued to hon Such assignment can be made by his legal | 
guardian authorized to act for him for protection of his interests in 
property during his mental disability, and assignments so. made, ap- 
proved by the court having jurisdiction of estates of insane persons, 
must, from necessity of Ward’s disability to act for himself, be recog- 
nized by the: land uepereaens in absence of eee by Congress | 
applicable to such case. 

The Reclamation Act also provides that title will be ened as se- 
curity for reclamation charges, and no patent be issued until they are 
paid. . . 
The Department ‘ies not: question authority of ihe Tdaus courts 
over the property of insane persons, but, until the law of the entry of 
public lands is fully complied with, the title remains in the United 
States, to be administered by the laid department under the laws of 
the United States. Wilcox v. Jackson, 13 Pet., 498, 516-17; Hall v 
Russell, 101 U. 8., 5038, 510; ‘Hutchinson Inv. Co. v. Caldwell, 159 
U.S, 65, 703 Davenport ». Lamb, 138 Wall., 418, 427; McCune v. 
Reig, supra. The State courts ad State law can not divert or in- 
terfere with the succession, or mode of perfecting title, or make dis- 
posal of lands subject of an entry. Title can only be caer In the | 
mode and to the persons provided by Congress. 7 | 

-The decision is affirmed. | 


—S 


THOMAS V. LAKIN. 
Decided. March 12, 1918. 


Rosesup INDIAN LANDS—PRIcE—Act oF Marcp 2, 1907. | 
~The’ price of-Rosebud Indian lands opened to disposition under the act of 
March 2, 1907, was, under the regulations of January 12, 1909, $6 per acre 
for all lands entered during the first period fixed by said regulations, 
- $4.50 for lands entered during the second period, and. $2. 50. thereafter. 
_ Where’ by mistake in description a tract not intended to be taken was 
| included in a homestead entry made auras the first Pees and the entry’ 
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_ was, before the expiration of that period, amended by elimination of such | 
tract, such erroneous entry will not be considered as fixing the price of the © 
eliminated tract so far ag a subsequent . entryman is concerned; and the 
tract having remained open to entry by anyone desiring to take it during 
the remainder of the first period and during all of the second. period, with- 


out anyone making entry thereof, the price to be charged an entryman : > 


thereafter should be at the then existing rate of $2. 50. 
| "DEPARTMENTAL Decision. MODIFIED. 
‘Departmental decision in the case of John Wahe, 41 L. D., 121, modified. 


aa Laytin, Assistant Secretary: 


“Thomas VY. Lakin has ee font reer of J uly 1 15, 1912, 2», by 
: the Commissioner of the General Land Office, requiring further pay- 
~ ment on his homestead entry at the rate of $6 per acre instead of the | 
rate of $2.50 per acre at which price he was permitted: to make entry. 
The entry was made October 11, 1909, for the SE. 4 of Sec. 35, 
T.97 N., RB. 76 W., 5th P. M.,, contanine 160 acres, iGnwury: ‘South - - 
Dakota, ‘land district, under he. act. of March 2, 1907 (84 Stat., 
1230). ‘Commutation proof was-submitted October 9, ane final cash 
3 certificate issued October 21, 1911. . | ; | - 
Said tract. was formerly embraced in the iiainesie dk entry of 
Henry A. Fulton, which was made April 16, 1909, and amended 
August 12, 1909, te embrace other land, becduse the ielusion of the » 
tract here involved was made by mistake. At the time Fulton made 
entry the price of the land was $6 per acre, and the Commissioner 
held that the entry of Fulton, although erroneously made for this 
land, which mistake was subsequently corrected by amendment. to 
mbes other land, had the effect of fixing the price of this tract at 
$6-per acre, and that Lakin should be required to pay at said rate 
instead of $2.50 per acre, the price at which he was s permitted by. | 
the local officers to make euitey, | | 
Said act of March 2, 1907, reads in part as follows: 


That the price of said lands entered as homesteads under the provisions of 
this act shall be as follows: Upon all land entered or filed upon within three | 
months after the same shall be opened for settlement and entry, six dollars per 
acre, and upon all land. entered or. filed upon after the expiration of three 
months and within six. months after the ‘same shall have been opened for. 
settlement and entry four dollars and fifty cents per. acre; after the expiration 
‘of six months after the same shall have been opened for settlement and entry _ 
the price shall be two dollars and fifty cents per acre. . .°. In case any 


.  entryman fails to make the. annual payments, or any of them, promptly when. 


due, all rights in and to the land covered by his entry. shall cease, and any 
payments theretofore made shall be forfeited and the entry canceled, and the 
: lands shall be reoffered for sale and entry, under the provisions of the home- 
‘stead law, at the same price that tt was first entered. | 


It was held by the Department in the case of Roy 1 H. Reid (38 wy 
L. D., 318), that an inadvertent inclusion of a tract of land in a home- 
stead entry, which was afterward amended to embrace the land, 
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actually settled upon and originally intended to be taken, does not . 
_ have the effect to fix the price of the erroneously entered tract as of © 
the price prevailing at the time such erroneous entry was made, but 
that the status thereof remained the same with respect to price as 
though the erroneous entry had never been made. | 
In the case of John Wahe (41 L. D., 127), the Departnent held | 
that, while, by mistake in description, pclueign in a homestead entry | 


of a.tract of land not intended to be taken did not have the effect of 


- fixing the price of the tract as of that which prevailed at the date of 
such entry, yet Inasmuch as the erroneous entry segregated the land | 
and prevented entry thereof by other persons, the period of time dur-: 


ing which the tract remained so segregated should be eliminated from - ~ 


consideration in Sere the pace to be charged . a subsequent | 
So 
_ The present case is, in all ental respects, Seaclibally sannied 
with the case of Wahe. While the decision in the case of Wahe 
stated correct principles, it is now believed that sufficient considera- 
tion was not given to the effect of the instructions, under which these 
entrymen were acting. Said instructions, dated January 12, 1909 
(87 L. D., 393), required all persons holding numbers under 4001, 
which were given at a drawing, to file their applications at the rate 
per day specified therein during the period beginning April 1, 1909. 
and ending May 2, 1909. Thereafter no further entries sonia be 
allowed until September 8, 1909, on which date and succeeding dates 
persons holding numbers above 4000 were allowed, at a certain rate .. 
per day, to make entries during the period ending So 30, 
1909. It was then provided : | S25 
All lands affected by these regulations which have not been antated prior to 
October 1, 1909, will, on that date, but not before, become subject to settlement 
and entry by any. qualified homesteader, under the general provisions of the 
homestead laws of the ‘United States and the act of Congress approved March 
2,.1907 (34 Stat., 1230), at the price of $2. 50 an acre. 


It will thus be seen that the erroneous entry of Fulton segregated -. 
the land and prévented entry thereof ‘by anyone else, from April 16 
to May 2, 1909, or only seventeen days during the period when the | 
lands would have been otherwise open to entry at the $6 rate. . Ful- 

ton’s entry was. amended on August 12, 1909, and the land here in- — 


volved was freed therefrom and was subject: to entry during the. ps 


_ whole period running during that part of the month of. September - 


_. when the $4.50 rate prevailed. Thus the said erroneous entry of — 
Fulton did not in the least degree interfere with the opportunity of 
..° others to make entry at the $4.50 rate, had anyone desired to do so. 


Said entry not having interfered with the opportunity of others to 
_ Se entry at pine $4. 50 rate, and no application having been made 
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at that rate, it is. farce to. assume that the land would have been | 
entered during the first. period at the $6 rate if said entry had not - 
segregated the land during a portion of that period... 
«It is stated that the aa is sandy and that entryman ceisiaaea it. 
- worth $2.50 per acre and made entry upon the faith of the instruc- 

tions. which appeared to fix the price at $2.50 per acre after October 
 1,1909. It is, therefore, held that the charge should be at the rate of 
$9, 50 per acre. The decision in the case of Wahe, ‘Supra, 18 modified, 
as sangicaten herein, a the decision appealed from i 1S reversed. 


BON C. ROBERTS. 
Decided March 48, 1918. 
. Coa Lanns—Darmmrw Arron OF Ce ae LANDS. 


In determining the character of public-lands—whether coal or noncoal—the ; 
land department may take into consideration not only surface indications. - 


upon the particular land in question. but the geological formation of and ae | 


discoveries upon adjacent or nearby lands. 
NONMINERAL BENTRY—IGNORANCE OF MINERAL CHARACTER. os 
The fact that an entryman under a noumineral public-land law is so inexpert | 


as.to be unable to recognize existing mineral deposits upon the land, does . 


not warrant the United States in permitting him to take mineral. land 
under a nonmineral entry; and it is not necessary in order to declare a 
| tract minerz al in character that personal knowledge of the existence of 
the mineral deposits. be brought home to the Sora if the PEOeEnCe 
of mete be demonstrated. 7 , 


| bre Asia See | 
December 29, 1908, Joseph. Freed meas desert laxid entry 238 for Pa 
the N. 4, Sec. 9, T. 33 N., R. 12 W., N. M. P. M. [Durango, Colorado, 
land district], and subsequently assigned the entry to. Don C. Roberts. — 
Roberts made final proof thereon October 9, 1906, and final certificate 
issued the same date. This land, with other iene: adjoining, was 
withdrawn October 10, 1906, from all forms of. entry because of its — 
reported coal character and was subsequently classified on June 1, 
1910, as coal land, disposable at $90 and $95 per acre. Upon charge 
submitted by a ae agent of the General Land Office that the land 
- eontained workable and valuable deposits of coal, a hearing was had 
| September 28, 1910, and on May 18, 1911, the register. and receiver 
decided that the land -is coal in character, but that the evidence fails _ 
to show that it is chiefly valuable therefor, or that claimant knew its. 


character at time of proof and entry; that consequently | he was entitled 


toa patent for the land without reservation of coal to the United States. 
Upon review of the case by the Commissioner of the General Land | 
Office he held i in decision of Febru: any 1, 1912, that, while the entry — 
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| “Was made and perfected in. 1 good faith, the land ; is coal in character | 


and subject to the provisions of the act of March 3, 1909 (35 Stat., . 


844), under which the entryman was required to ne patent, subject 7 
to the reservation of the coal deposits in the United States. Appeal 
from said decision brings the matter before the Department. 

' “Tt appears from the testimony submitted that no evidence of the 
existence of the coal deposits is apparent upon the surface of the 
land involved. The land is, however, situate in a synclinal basin, 
the southern extremity of which isin the vicinity of Gallup, New 
Mexico, and the northern extremity near Hesperus, Colorado. This 
basin is underlain by what is known as the Mesa Verde formation, 

containing several veins of bituminous coal of good quality. At and 
prior to date of final proof in this case the coal measures in this 
formation had been opened and mined on Upper Cherry Creek, about 

ten miles north and east, and at the Hesperus mine, about twelve. 
miles north, as well as at various. points. to the south in the vicinity | 
of Gallup, New Mexico. 


Plate No. 19, Bulletin No. 316 of the United Sintes Cxciee cal “4 


Survey, forming a portion of the. -publication, “Contributions to the 
Economic Geology,” published in the year 1907, and introduced in 
evidence at the trial of this case, shows the land here involved to 
overlay the Mesa Verde formation. | 
The witnesses for the United States and | for the defendant are _ 
agreed that the coal deposits underlie the general area surrounding 
these lands but disagree.as to the depth, the Government expert 
testifying that, in his opinion, the depth from the surface to the 
coal under the land in issue is from 300 to 600 feet; the practical 
miner who testified on behalf of the defendant estimated the depth 
at about 1,000 feet, while an engineer who appeared for the de- 
| fendant estimated the depth at approximately 2,000 feet. The tes- — 
timony for the defense also suggested the possibility that coal might 
not underlie the particular tract here involved. The entryman, who 
took the stand on his own behalf, testified that he is not a geologist. 
and knows nothing of coal measures and was unaware of the exist- 


ence of coal, if there be any, underlying the land. | | 
It is the well-established practice of this Department. and has - 


been since long prior to date of final proof upon this entry to take 
into consideration, in determining the character of land, not only 
surface indications but the geological formation of and discoveries. 
upon adjacent or nearby lands. This is particularly true with re- 
spect to coal deposits whose peculiar formation is of such a bedded 
or general flat nature and of such wide extent and regularity as to 
permit the geologist or expert miner to determine its existence under — 
large areas by examination of the geological formation and the 
“characteristics of the coal and its dip as exposed 1 iD nearby workings. 
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Such eden. are abundant in this case. and the eee is 
‘convinced that the land in question is underlain with mane ean 
“of coal-at workable depths. 
- It-is contended, however, that the entryman took the décor ae | 

in good faith aad that, not being a geologist or miner, knew nothing - 
whatever of its coal ciaearic: or value. The fact that an entryman. 
who seeks a tract of public land under nonmineral law is so inexpert 
as to be unable to determine the existence of mineral upon land does 
not warrant the United States in disposing of mineral lands under 
nonmineral laws, nor is it necessary in order to declare a tract min- 


eral in "character that personal knowledge of the existence of the © 


mineral deposits be brought home to the entryman. In this par- 
. ticular case the land lying as it does in a region well known for its 
coal deposits, within a few miles of working mines in which the dip 
of the. coal ‘beds was disclosed, was sufficienit to charge the public 
generally with the knowledge of the coal character involved. 
- Whether the entryman had sufficiently exerted himself to acquire 
_ this information is immaterial. It was his duty to be familiar with 
facts of common knowledge. and he can not escape the consequences 


a by pleading personal 1 ignorance of facts. 


‘Upon. consideration of the entire record the Deparenient: con-. . 
cludes that the land is underlain by valuable coal deposits and was 
known to be chiefly valuable therefor at and prior to date of final 
desert-land proof October 9, 1906. Such being the. facts the entry. 
must be: canceled unless sateomnan chooses to avail himself of the 
privilege extended by the act of March 3, 1909, supra, namely, to 
take patent which shall reserve to the United States all coal in the 
land and the right to prospect for, mine and remove the same. The | 
Commissioner’ S decision 4 is affirmed. ee 


UMATILLA INDIAN TANDS—ACT OF FEBRUARY 11, 1913. 
Insrrvcrions.. 


DEPARTMENT oF THE Inventor, 
‘GeneraL Lanp OFFIce, 
| Washington, March 18, 1913. 
Reersrer AND Rueane | a | 
_Unrrep SraTEs eee Orrice, i ., 
La Grande, Oregon. | 
Ganetanent Your attention is directed to the act of February 11, 
(19138 (Public, No. 367 ), which reads as follows: 
- That all persons. who have heretofore purchased any af ‘the lands of the 


‘Uniatilla Indian. Reservation, in the State of ‘Oregon, and have made or shall | 
make full and final payment therefor in conformity with the acts of Congress: of | 


55788" —vor 41—12—_41 
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| Mareh : 3, 1885, and of July 1, 1902, respecting the Sale ot such ina shall = 
- entitled to receive patent therefor upon submitting satisfactory proof to the 
Secretary of the Interior that the untimbered lands so purchased are not sus- 
ceptible of cultivation or residence, and are exclusively grazing lands, incapa- 
ble of any profitable use other than for grazing purposes. 

See. 2: That. where a party entitled. to claim the benefits of this act dies 
before securing a patent therefor, it shall be competent for the executor or 
administrator of the estate of such party, or one of the heirs, to make the 
necessary proofs and payments. therefor to complete the same; and the patent 


in such cases shall be made in’favor of the heirs of the deceased purchaser and _ 


the title to said lands shall. inure to such heirs, as if their names nad been 
_ especially mentioned. | 

1. Section 1 of this act is identical in its terms with that a J une | 
29, 1906 (34 Stat., 611), but its provisions are now extended to all 
entries made prior to February 11, 1918. Proofs may be submitted . 
only after publication and posting of notice, as in ordinary home- 
stead cases. If the regularly introduced testimony shows that a tract 
is not susceptible of cultivation or residence and is exclusively eraz- 
ing land, incapable of any profitable use other than for grazing pur- 
poses, the entryman 1s, by the act, relieved of the requirement of 
residence. Moreover, such proof entitles, him to issuance of final 
certificate, upon payment of the unpaid installments of the price, and 
“it is not necessary to show that the land has been actually. used. for 
grazing purposes. - 
- 2. Section 2 of the act allows submission of proof by one of the 
heirs, or by the executor or administrator of the estate of the entry- 
man, if he be dead. However, the certificate is to be issued in favor 
of the heirs. The executor or, administrator, offering proof, must 
produce record evidence of his appointment, and quanaceion as 
such. 7 | | 

Frep: Dewwerr, Commissioner. i 
s: Manpnoved: | 
Lewis C. Laytin, | 
Assistant Secretary. 


- CRYSTAL ore QUARRIES CO. v. DANTICE ET AL. 
| Decided March 14, 1918. | 


Conrest—PLAcER Minmve pee AGAINST ee ENTRY—CHARer. | 

. Where an affidavit of contest by a placer mining claimant against a home- 
stead entry charges that the land in controversy is mineral in character, and 

-eontains averments sufficient to apprise the homestead claimant of the 


-nature of the case and to enable him to prepare his defense without dan- . 


ger of surprise, it is not necessary that the. affidavit further contain posi- 
7 tive averments as to the.character of each ten-acre legal subdivision, based 
upon personal knowledge; but upon trial of the case it will be incumbent 
upon the mineral claimant to establish the actual discovery or disclosure of. 
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_ mineral upon each location involved and that the area in. conflict is prima 

_ facie mineral in character, containing placer deposits; and for the purpose 
of so showing the land to be mineral in character it may be divided into. ten- 
acre subdivisions, and the contest may be eueeaned 3 as to such ten-acre | 
tracts as are shown to be of such character. | 


| Laynin; Assistant Secretary: | : 
April 26, 1907, William H. Dantice made homestead entry 18238 
(08289) at Spokane, Washington, for the NE. 4 1, Sec. 84, T. 834 N., R. 
88 EL, W.M. January 22, 1907, Daniel Alexander McMillan made. 
“homestead entry 18101 (08217) for lot 3, Sec. 2, T. 33 N., R. 88 E., 
and 8.4 SW. 4, NW. 4SW. 4,.Sec. 35, T. 34 N., R.38 B. t 
August 28, 1910, the Crystal Marble Quarries Company, a corpo. 


~ ration, filed its aplication for patent, No. 05932, for certain placer -_ 


claims, including the Pacific Marble and the Crystal Building Stone. 
The Pacific Marble embraces the same land entered by Dantice, while 
the Crystal Building Stone conflicts with the entry of McMillan as to 
the S. SW. 4 and NW. 4 SW. 4, Sec. 35. After interlocutory pro-. 
coedings the reciser and rocciver: ‘December 6, 1910, allowed mineral 
entry for the part of the land not in. conflict with the above two 
homestead entries. By decision of March 21, 1911, the Commissioner 
-held that the application for patent might staid pending proceedings | 
to determine the character of the land and directed that the com- 
pany be allowed thirty days within which to file applications to con- 
test, under Rule 2 of Practice, the homestead entries to the extent of ° 
the contlicts, He further stated: | | 
Under paragraph (d) of Rule 2 there must. be a wauitive averment as to each 


ten-acre legal subdivision, and the hearing, if held, will be to determine the 
character, whether mineral or monmineral, of each ten-acre tract involved. 


May 4, 1911, Frank A. Chase, secretary of the Crystal Marble 
Quarries.Company, filed duly corroborated applications to contest 
both of the above homestead entries, the applications containing 
simuar averments. The essential averments of these eer 
| with respect to the. respective conflict areas are as follows: | 


that said land is. mineral in character ; ... that said land is more wavuabis for : 
mineral than for agriculture; ... that said company and its predecessors in’ 


interest have expended large sums of money in developing said claim and long | 


prior to the purported filing hereinafter mentioned, under the United States 
homestead laws, had discovered valuable mineral deposits of marble building 
stone and have for a long time past been engaged in quarrying said building — 
stone; that said land is more valuable for building stone than for agricultural 
purposes and contains valuable deposits of said building stone; that at all times | 
‘since said location said locators and their successors in interest and the under- 


signed have been in actual open possession of said placer mining claim and have 


. been engaged in working and developing the same; that said company has, dur- | 
_ ing all the times herein mentioned owned in addition to the claim herein men- 
ioned, the Russell Placer Claim, the Falls Placer Claim, the Keystone Placer ™ 
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Claim, and Spokane Placer Claim, and the Crystal Building Stone Placer 
Ground, and during all the times herein mentioned has worked said claims as a os 
group and the principal quarrying work for said group has been done on the ~ 
_ gaid Keystone Claim, and in addition to such general work on the Keystone — 
Claim for the benefit of all claims, applicant has performed assessment work on | 
the said. Pacific and Crystal Claims, all. within the knowledge of ‘said- claimant 
under the Homestead Act hereinafter mentioned. | | 


By decision of June 13, 1911, the Commissioner rejected the sok. 


cations to contest, for the reason that they did not comply with his : : | 


order of March 21, 1911, and were defective, stating that—_ 


The hearing, if held, will be to determine the character of each ten-acre tract 
in conflict, and the contest affidavit should be made from personal knowledge, 
and contain the direct allegation that the lands in conflict, or the portion thereof 
which it is desired to include in the hearing, are mineral in character. 


The company has appealed to the Department. . 

The Pacific Marble claim was located March 18, 1901, ‘the notice 
of location being recorded April 24, 1901. The Crystal Building 
Stone claim was located March 25, 1901, the notice of location being 
recorded April 25, 1901. Both locations were conveyed to the 
Crystal Marble Quarries Company March 31, 1906, ‘the deed being 
recorded April 7, 1906. 

Paragraph d of Rule 2 of Practice (39 i ae Be 895), requires that an . 
application to contest must contain— | 
_ Statement. in ordinary’ and concise janguage, of the facts constituting the _ 
grounds of contest. . | 

In Yard e¢ al. v, Cook (37 L. D., 401), the eee a | 
(syllabus) : “ 

A protest by a mineral claimant, pane upon the alleged mineral character 
of the land, should set forth the kind of mineral and the character and general 
situation of the formation claimed by the protestant, as well as any other © 
material matter upon which the respective rights of the parties may be deter- 
mined, | ae — 


At page 408 it said: 

the Department deems it to be ‘merely consonant with simple pee of 
legal usage and but fair and just to the party attacked, that the kind of mineral 
and the character and general situation of. the formation claimed by the protes- 
tant. should be alleged in his protest, as should any other material matter upon 
_ which the respective rights of the parties may be determined. What. should be 
so alleged in every conceivable case it is neither practicable Dor necessary to ; 


specify at this time, as it depends upon the nature of the controversy and-of — 


the particular intetests involved; but ali material and issuable facts should bé 
alleged with sufticient particularity to apprise the challenged party of the defi- 
nite nature of the case, and enable him to defend without danger of Res 


by any fundamental eee 


‘Under the above provisions standing mous it seems apparent that 7 
_ the applications to contest filed by the company are sufficient. The - 


ya 
( 
‘ 
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question remains whether there must be a “ positive averment ” 
to each legal subdivision, that is, as to “each ten-acre tract ad - 
volved, based upon zs personal knowledge ” as required by the Com- 
missioner, | 
A literal reading of the Commissioner’ S TE would com- 
pel an actual exposure of the mineral claimed, to wit, marble, upon 


each 10-acre tract, a requirement which aula entail an enormous — 


expense upon the hineral applicant. _ 

In Union Oi] Company (25 L. D., 351) the Department bela that 
but one discovery of mineral is required to support a placer location, 
whether it be of 20 acres by an individual or of 160 acres or less by 
an association of persons. In Ferrell e¢ al. v. Hoge et al. (27 L. D., 
129), which concerned a nonmineral test filed against a mineral ap- 
plication, the Department held (syllabus) : | 


One discovery of mineral is a sufficient basis for. a placer Tecation of ener 
hundred and sixty acres by an association; but if it is subsequently shown 
that any area of such claim, amounting to a legal subdivision, does not contain, 
or is not valuable for mineral, such land must be excluded from the entry. 


At page 181 it said: 


It was conceded in the Ponies decision in this | case that there was one dis- 
covery of limestone, and, uuder the present departmental -eonstruction of the 
law, this is sufficient upon which to make a: location by the required number 
of individuals, of one hundred and sixty acres. But, if it is shown that any | 
area amounting to a legal subdivision does not contain, or is not valuable, for © 
the deposit for which the location was made, it is competent for this to be 
showli by -protestants. The burden of proof is, however, on the protestants to 
show that the parcel attacked does not contain the deposit, and that it is. nor : 
mineral land within contemplation. of the statute. | 

It is shown by a fair preponderance of the testimony ‘hat fheve is no fesse | 
stone on the so-called Heel Calix sub- division of the Horse Shoe placer. The 
mineral claimants offer no: testimony that tends to establish the presence of 
limestone thereon, so far as any. development is concerned. They have a 
theory that it underlies the surface, but this is not sufficient, to fix its character. | 





This ruling was adhered to ipon review, Ferrell et al. vy. Hoge — 
et al. (29 L. D., 12), the syllabus reading in part: oo. 


OA single discovery is sufficient to authorize the locaticn of a placer claim, | 
‘and may, in the absence of any claim or evidence to the contrary, be accepted 
as establishing the mineral character of the entire claim sufficiently to justify 
- the patenting. thereef, but such single discovery does not. conclusively establish 
the mineral char acter of al! the land included in the claim, so as to Brectuce 
further inquiry in "respect thereto. 

The entire area that may be taken as a placer claim can not be acquired as 
- appurtenant to placer deposits which are shown to exist only in a portion | 

thereof. 
. Where a part of the : area embraced within a placer entry, in. this instance 
. twenty acres, is shown to contain no Valuable mineral deposit subject to placer 
~ location, such 1 part of the: claim will pe excluded. from the entry. | fos 
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The question was again considered and the Mecneenents previous 
decisions affirmed in American Smelting and Refining Company (39 — 
L. D., 299), whose syllabus reads: _ 

A single discovery of mineral sufficient to authorize fie ipeation of a placer | 
‘claim. does not conclusively establish the miineral character of all the land 
included in the claim, and the question as to the character of the land is open 
to investigation and determination by the land Bebe nee at any time until a 


patent has issued. 

- In determining the character of land embraced in a placer location, ten-acre 
tracts, normally in square form, are the units of investigation and determina- : 
tion; and if any such area is. found to be nonmineral it should be. eliminated | 


from the claim. 


The evidentiary merit: to be attached to. jhe scant discovery or 
disclosure of placer mineral upon one portion of a 160-acre placer 
claim is dependent upon the character of the deposit and formation, 
the surrounding geologic conditions, and all the facts and circum-— 
stances of the perce. case. In the pending case the placer loca- 
tions and the claimed disclosures of marble were both prior in point. 
of time to the initiation of the homestead claims. It is positively 
averred that the company is actually engaged in developing and 
wore the marble. deposit, and that the land in controversy is 

¢ mineral in character ” and is “more valuable for mineral than for 
agriculture.” .These allegations are supplemented. by a showing as 
‘to the specific kind of mineral and its character, and altogether the 
averments are fully suflicient to apprise the homestead claimants 
_ of the nature of the case and to enable them to prepare their defense 

without danger of surprise. The Department is of the opinion that — 
as pleadings the applications to contest are p eped and sufficient and 
require no amendment. _ : | 

Upon the trial of the case, however, it will be ficumbent upon the 
company to establish the actual discovery or disclosure of mineral 
upon each 160-acre location, and that the area in conflict is prima 
_ facie mineral in’ character, containing placer mineral deposits. It | 
can only succeed as to the area shown to be mineral in character, 
and for this purpose the land may be divided into 10-acre tracts.. 
_ It is not meant that actual disclosure must be made on each 10-acre 

tract, but the suggestion is made merely to show that the contest 

“may be sustained as to part of the land only. It is not deemed 
advisable at’ this time to go further into the question as to character ; 

~ of proof. . eh oe . | : 

The decision of the Commissioner herein is accordingly reversed 


and the case remanded for further. proceedings in harmony with the 


- ¥lews above set forth. 

This decision will be carried into immediate effect, and as the 
decision is interlocutory and not: upon the merits, no motion for re- 
hearing will be entertained: es 
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. HALL vy. CALIFORNIA AND OREGON LAND CO. 
Decided March 15, 1918. 
| Forest Lieu SELECTION—OccUPANCY—ABANDONED CaBINs, ‘Bre, . 


: Abandoned cabins, houses, clearing, or other improvemente ‘of settlers who. 
once occupied public land and afterwards left it, can not be considered ‘such © 


possession or occupancy as will exclude the land arom forest lieu selection - 7 


under the act of. June 4, 1897. 


-Layiin, Assistant Seeretary: | : 
The California and Oregon rere Company, by L. R. ‘Bawuindon:; 
attorney in fact, appealed from decision of the Commissioner of the 
General Land Office of April 22, 1912, ordering a hearing upon a con-. 
test affidavit of W. G. Hall against a forest lieu selection for lots-3_ 
and 4 and N. 4 i, SW. 4 4, Sec. 14, 1.16 5., R. 4E., Ww. M. » Roseburg, 
Oregon. 

April 28,1910, W. G. Hall and J esse W. Rowland sack applied for 


homestead entry of this tract. Hearing was ordered and held before — 


the local office, which, September 2, 1910, found for Rowland. Hall. 
did not appeal. March 15, 1911, that contest closed and Rowland’s 
‘homestead application was ‘admitted to record. 

April 19, 1911, Rowland relinquished his entry, and April 27, 1911, 
the Gulia, aad: Oregon Land Company, by L. R. Edmunson, 
attorney in fact, selected the land under act of June 4, 1897 (30 Stat., 
36), in lieu of land in the Umpqua Forest. Reserve: Oregon, re- 
linquished to the United States. December 28, 1911, Hall filed an 
affidavit alleging settlement on. the land in April, 1940, the building 
_ of a house, shed, and outhouses, and establishing of residence; his ap- 
plication. for entry. and the contest with Rowland, above mentioned, | 
and result thereof; that he had lived on the land foi a day in April,. 
1910, not stated, to a. day i in November, 1910, not stated. The affidavit © 
_ then proceeds: 


That at the time the said leu selection was filed I was still the owner of the 


said improvements on said land, and have never parted. with my title to the 


same, and was claiming the same as my homestead, and the said California and 
. Oregon Land Company must have seen the said improvements and must have 
known of. my claim to said land. That I have been approached several times - 


to file a relinquishment to the said land, but’ have refused at all times to do so. 


That the value of my improvements on the said land is about $250.00. That 


I settled on the said land, and have claimed the same,.and made improvements — 


3 thereon, and.am still claiming the same in good faith, to makea home for myself 
. and family. ; 


This affidavit: is as significant for wanes is not ant as s for what — 


said. A contest affidavit, like a pleading, should state facts entitling ~ i‘ 


the plaintiff to recover; or, as is ordinarily expressed, should state a 
cause of action. This affidavit does not allege that at any time after. 
| en 1910, ) did Hall assert right to the land, until the e filing o: of 
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this affidavit, or that he ever visited it. For all that appears, in 
November, 1910, he abandoned the land, and has never returned to or 
asserted any claim to it, or exercised any dominion c over it, until the. 
- filing of this affidavit. | 
' Tt is not every construction, ignsey or eon that amounts to an 
occupancy, or a possession. Defined rights of occupancy in the 
nature. of easements, granted and protected by statute, are not such 
possession of the land as prevents its selection under act of June 4, | 
1897, supra. James M. Miller, 32 L. D., 311, 312. Nor can hone 
| doned cabins, houses, clearing, or other improvements of settlers who 
‘once occupied public land and afterwards left it, be considered a | 
-possession.or occupancy which excludes such land from selection 
under the act. Improvements are presumptive notice to any one — 
seeking to acquire rights in land of the rights asserted by the owner 


of such improvements, ‘but it is well known that, many improvements — 


made by bona fide settlers are afterwards abandoned and permitted 
to fall into decay. The mere: fact that a settler was formerly on 
the land, and when he left it, abandoned his improvements, is not 
notice of an existing right. Tn the present case there had been a 
contest. The right of Bb asessiot and entry had been adjudged to 
Rowland, the adverse claimant. Accepting all.that is stated in the 
affidavit as true, from November, 1910, to the last of April, 1911— 
a period of six months—Hall aeserted no right. The cabin may 
have stood there, but. it was tenantless, and two months before Hall 
abandoned it the right of entry and possession had been adjudged 
to Rowland. ‘Fhe land office record from September, 1910, to the 
—Jast of April, 1911—a period of eight months—if consulted: by one 
desiring to appropriate the land, would have shown that Hall had 
no right to it, and in November, 1910, Hall acquiesced in that judg- 
ment, and. left the land. No ponstrictive possession could arise from 
the existence of an abandoned cabin under such circumstances. : 

Under the somewhat similar act of June 3, 1878 (20 Stat., 89), — 
which excludes occupied lands from entry ander the timber and 
stone act, the Department held in Andrew v. Stuart, 31 L. D., 264, 
that old excavations or unoccupied cabins, situated on abandoned __ 
mineral locations, are not such mining or other improvements as _ 
excepted land from purchase under the timber and stone act. _ | 

The affidavit, therefore; does not allege a possession or occupancy 


of the land at the time selection was made. The selector surrendered 


to the United States an apparent good title of an equal area of land,. 

which the United States desired to acquire, and for which it offered — 

an exchange. For all that appears from the affidavit, the land 

selected was vacant, open to homestead entry, ieccnnicdl and un- 

claimed. No cause of action was therefore stated. | . 
eo decision is reversed. 


\ 
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HALL v. CALIFORNIA AND OREGON LAND CO. 


ee " Motion for rehearing of departmental decision of March-15, 1918, | 
41 L. D., 647, denied Pye Assistant ocr ehary ical May 8, 1913, 


eee 


STATE OF UTAH, 
— Decided March 15, 1918. 


Canny Act ear raee NSURVEYED LANDS— DESCRIPTION. ~ 


In the segregation .of unsurveyed lands under the Carey Act it is not neces-  _ 


sary that. entire townships be selected or that the outer boundaries of the 
withdrawn areas be marked and defined on the sround by artificial posts 
or monuments; it is sufficient if the tracts of wnsurveyed lands be desig- — 
nated by a metes-and- bounds description connected at some point with a 
bearing to a corner of the public surveys, a monument, or a natural object 
in the neighborhood, ‘supplemented by a-statement of the probable. SECuOny 

: township, and range in which they will fall. when sur veyed. 

Layuin, Assistant Secretary: _ 

On March 23, 1912, the State of Utah filed its. anpeaitoh for 
segregation, under the act of August 18, 1894. (28 Stat., 372), com- 
monly known as the Carey Act, of approximately 166. 000. acres of 
land near Grand River, Utah, proposed to be polGaied’ through the 
construction of a diversion dam’ in Grand River, and a system of | 
| irrigation canals conveying water to lands on siihar side of the 
river. Acting under instructions given by the Commissioner. of the 
General Land Office, May 1, 1912, the register and receiver rejected 
the application for segregation as to certain lands lying within © 
petroleum reserve No. 25, eee by executive order of March 4, 
1912; as to the 8.458. 4 SE, 1, Sec. 35, T. 21 S., R. 16 E., because of 
conflict with. iaineral entry 3839; as to all lands: applied for ; in town-— 

ships 20 south, ranges 14, 15 oad 16 east, township 23.south, range | 
18 east, township 24. seuith. range 16 east, and. 160 acres ian towne 
ship 22 south, range 14 east, because the lena are unsurveyed, and 


because the State did not embrace in its application all lands in the 


‘respective townships; and as to all lands in township 24 south, range © 
16 east, for the additional reason that lands therein along Grand 
River are covered by power site reserve’ No. 42. Upon” appeal by 
‘the State from said rejection on all points except the tract in con-. 
flict with the mineral entry, your office on August 9, 1912, affirmed 
the action of the register and receiver. Appeal ae said decision 
' brings the case before this Department and in the report. accom- 
panying the appeal you state that you have modified your holding | 

as to the lands embraced in the petroleum reserve and allowed the 

‘State an opportunity to amend and present its application for such , 
lands under the provisions of the act of August 24, 1912 (37 Stat., 

. 496) 5 that pursuant to this modification the State is now Bieaned 
in preparing amended list as to such lands. This leaves for de- 
cision by the Department so much of your. decision and the apps 
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therefrom as relates to the application fon the eomation of” un- 
‘surveyed lands and those lands in alleged conflict: with ae power 
. Bite reserve. . 
- Your action in rejecting so ance of the eppliowuen for segrega- - 
_ tion as embraced unsurveyed lands, described by sections or parts 
of sections, township and range, was based upon ‘paragraph No. 5, 
of regulations under the Carey Act,-approved April 9, 1909 [37 
iL. D., 624], upon general instructions relating to applications and 
selections for unsurveyed lands, of November 3, 1909 (38 L. D., , 287), | 
_and upon departmental: decision of October 6, 1911, in the case of 
FY, A. Hyde eé al. (40 L. D., 284). The Carey Act regulation 


- above referred to is to the effect that when 4 township has not been 


- subdivided but has had its exterior lines surveyed, the entire town- 
ship may be selected, omitting, however, school sections; that when. - 
the records are in.such condition that proper notations may be made, 
a part of a section of unsurveyed lands may be selected, but that no 
patent shall issue until the land has been surveyed. | 
_ The general instructions of November 8, 1909, supra, do not relate 
or refer specifically to selections. under the Carey Act but in-sub- | 
stance recite that in order to avoid confusion and uncertainty arising | 
from applications, selections, and filings upon unsurveyed public 
land, any such applications must describe the lands by metes and 
bounds with reference to monuments by. which the location of the 
tract on the ground can be readily ascertained. It is stated that — 
such monuments may be of iron, stone or substantial posts, or of 
trees or natural objects of a permanent nature; that the land must 
be rectangular in form if practicable and that the approximate de- 
scription of the land by section, township and range,’ as it: would 
_ appear when surveyed, must also be furnished. 
~The decision in the case of F. A. Hyde e¢ al., supra, in so ota as 1b 
relates to the selection of unsurveyed lands, is substantially to the 
effect that an application to make a forest lieu selection of. unsur-— 
veyed lands does not constitute notice to intending settlers unless the’ 
_ claim has been so marked and identified upon the ground as a to indi- 

-eate that a claim therefor is asserted. 

The purpose of the Carey Act is to grant to certain States damned | 
therein such desert lands within their boundaries, not exceeding a_ 
_ specified acreage, as the States shall cause to be thoroughly irrigated 
and reclaimed. In order that the State may have opportunity to con- 

struct the necessary reclamation works and meet the conditions imposed 

_ by the grant as a prerequisite to patent, the law authorizes the segrega- _ 

. tion or withdrawal of the lands proposed to be irrigated, for a period 
of ten years, which time may be, within the discretion of the Secretary, 
extended for an additional five years. By the very necessities of the _ 
case such withdrawals are of compact and contiguous bodies of land, — 


~ 
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as nearly ag may be, lying in such position that. irrigating canals may | 


be constructed along their outer and higher boundaries, from which — 


laterals leading down to and through the land, convey water upon it 

- for irrigation. In this particular instance the application for segre- 
gation does not include a large number of widely separated and non--- 
contiguous small tracts but, in so far as the lay of the land and 


prior disposals permit, are in compact areas. The Department does 


not. understand that. any of the regulations referred to require, or. 
were intended to require, that each 40-acre legal subdivision or 
quarter section sought to be segregated under the Carey Act be. | 
actually surveyed out and monumented. upon the ie asa pre- 


requisite to segregation. ; 
As pointed out, the lands are usually applied for in 1 compact areas, 
and in addition the fact that a project is under way is generally a 


matter of common knowledge within the vicinity, so that the possi- 


bility of the initiation of settlement: claims upon unsurveyed segre- 


gated lands without knowledge of the segregation and proposed 


reclamation, is not probable. Furthermore, when construction be- 
gins the location of the irrigation works, and particularly of. the 
canals and laterals, is such as to charge intending settlers with notice 


_. of the contemplated irrigation of the lands lying below the canals. 
_ Withdrawals or segregations under the Carey Act may be treated 


substantially as are withdrawals of public lands in connection with 
power sites, withdrawals for classification or other purpose under 


the act of June 25, 1910 (36 Stat., 847). In those cases the outer 


boundaries of the withdrawn areas are not marked and defined on 
the ground by the setting of artificial posts or monuments; but in the 
case of unsurvéyed lands:so withdrawn they are designated by a 
metes-and-bounds description connected at some point with a bearing 
to a corner of the public surveys, monument or natural object in the | 
neighborhood, this description being also supplemented with a state- 


ment of the approximate section, township and range in which it is’ 


' believed they will fall when surveyed. Such a description will serve 


all requisite purposes in connection with Carey Act withdrawals, 
_ The deseription in the segregation list persented by the State of 
' Utah does not, however, conform to these requirements, merely — 
2, designating the lands: sought as unsurveyed section — “) VoMMEHIp —, 

. range —. | | 


The decision of the. Commissioner i 1s accordingly modified and thie 
State will-be advised that, upon the amendment of its application for 


: . segregation so as to describe each tract of unsurveyed land therein by 


metes and bounds, connecting the tracts so described by a bearing by _ 


course and. distance to the nearest corner of the established public __ 
land surveys, or some natural object or monument, supplemented by: 
_ statement of the probable ae township, and range when sur- a ie 
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veyed, the application for segregation will be given further considera- 
‘tion with a view of its allowance, in the absence of other objection. 
_ With respect to the rejection of the list as to lands in township 24. » 
south, range 16 east, because of the existence of power site reserve 
No. 42, covering certain lands therein, it is alleged by the State that. 
there is in fact no conflict between the segregation list and the power ° 
‘site reserve, for the reason that the power site withdrawal applies 
only to lands within one quarter of a mile of Grand River, while as. 
a matter of fact, none of the lands in the State list approach that near . 
the river. According to the records of the Department power site. 


‘withdrawal No. 42 embraces “every smallest legal subdivision in the | 


following townships, any portion of which lies within one quarter 
of a mile of Grand River,” and among the townships to which the 
order applies is 24 south, range 16 east. It would appear that when 
the application for segregation has been amended, as hereinbefore 
- directed, to describe the unsurveyed lands by metes and bounds, it will 
be possible for the General Land Office to ascertain from the maps 
and lists, or from field examination, whether any of the Jands 
sought by the State are covered by said power site reserve No. 42. 
_ The Commissioner’s decision with respect to this township is accord- 
ingly. modified and he will proceed to ascertain whether or not any 
of the lands applied for in section 24 south, range 16 east, actually 
conflict with the power site withdrawal; if act the segregation may 
be allowed, in the absence of other abieceon. If conflicts are found, 
the application for segregation should be rejected to that’ extent, 

It is the purpose of the Department to, in this decision, dispose 
only of the questions presented by the. Appeal of the State and to 
reserve its decision upon all other matters pertaining to the pro- 
posed segregation until the amendment of the list herein authorized, 
until the completion of the field examination of the project, now under | 
way, by a special. agent of the General Land Office, and until all 
other ‘matters pertaining thereto have been considered and appro- 


_. priate recommendations made to the Department. 


¢ 


f eee 


‘ MYRON W. KYRE. 
Decided. March 18, 1918. 


cater Drsrer LAND ENtry—Act OF FEBRUARY 3, 1911. | 
The initial payment of twenty-five cents per acre required of a ee land 
entryman at the time of filing his application is within the term “ filing 
fees * as used in the act of February 3, 1911; and the fact that an entry- | 
man received for his relinquishment the amount of such initial payment 
does not disqualify him to make second desert land entry under that net | 


LaYuin, Assistant Secretary : 
| “AppenlG is filed by Myron W. Kyre from decision of March 8; 1919, 
of the Commissioner of the General Land Office, holding for cancel- | 
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lation his second desert land entry made November 8, 1911, for the 
SE. 4 NE. 4, and NE.4 SE. 4, Sec. 13, T.1S., R. 16 E., Yiniley; Idaho, 
and: district, for the cared moon that he had netaived upon relin- 
quishment June 26, 1908, of ae former desert land entry made Sep- 
tember 22, 1905, for the NE. 4, Sec. 19, T. 1 N., R. 19 E., same Jand. 
- district, the sum of $12.50, as stated in his affidavit accompanying 
~ his staal application, | : 
— -‘The act.of February 3, 1911 (36 Stat. 896), ‘providing fos second. | 
entries, specifies that aad act shall not ‘apply to any person whose 
former entry was relinquished for a valuable consideration 1 In excess. 
of the filing fees paid on such entry. . 7 
An entryman making ‘a ‘desert land entry is required to pay 25 


; ¢ cents an acre with his application. This constitutes ae filing: fee 


within the purview of said act as to second entry. The case is anal- 
ogous to that of payment required to be made with a homestead 
application for former Indian lands, which was held by the Depart- 
ment in the case of Goodale v. Morris (41 L. D., 420), to be within 
_ the category of filing fees as specified in said second entry act. This 
case is governed by the Department’s decision in that case. | 
The decision appealed from is accordingly reversed. 





PAUL B. WARNEKROS. 
| | | Decided March 15, 1918. 
MINING CLAIM— ADVERSE. Possrsston—SEovi0n 2382, Ry S. 
It is not necessary to entitle a mining claimant to patent under section 2399, 
Revised Statutes, that such claimant shall personally have been in adverse 
possession of the claim for the period fixed by that section; it is sufficient 


thereunder that the claimant and his ae shall have held and worked 
the claim for such period. 


Layuin, Assistant Secretary: 
This is an appeal by Paul B. Wark. aa the decision of the 
Commissioner of the General Land Office, of February 6, 1912, hold- 


ing for cancellation, to'the extent of the Last Chance er mining 
-. claim, his mineral entry 011274, made December 19, 1910, for that 


and other lode mining claims, survey 2789, situate 3 in Cochise County, 
_ Phoenix land district, oud. 

By decision of December i. 1911, the Commissioner found and held 
that: | 


claimant canes aes his title to the Last Chance lode’ upon possessory 
rights under section 2332, U. 8. Revised Statutes. Inasmuch, however, as the 
abstract of title shows the derivation by him of a one-eighth interest in said 
(Last Chance) location as the grantee of Nellie Cashman, grantee of J. H. Power, 
who was the grantee of the whole interest of the locator, John M. Collins, 
adverse possession and the statute of limitations; will not run against co-owners 
— who derived their title through the same ehenner as did Nellie Cashman. 
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The ane was accordingly ree to eunish: sant of 
record title to the Last Chance lode or show cause why. the > entry 


~ ghould not, be canceled, to the extent thereof, | 


/ In response to this requirement, the claimant submitted a. eoraaad 
copy of a judgment rendered February 16, 1883, in the case of Pat- _ 
rick McMahan v. John M. Collins, involving the Last Chance claim, -— 
which judgment, considered in connection with the abstract of title _ 
comprising a part of the record | in the present case, showed that. 
Nellie Cashman took nothing by virtue of the purported conveyance _ 


| _ from Powers and that whatever interest she had in the claim was: 


acquired otherwise than by any instrument of conveyance of record. — 
- Upon considering this showing, the Commissioner, in the decision 
— here. appealed from, found and held that: 


The abstract shows that Nellie Cashman: was a CO- -owner, in 1909, in the Last . 
Chance lode, and that, on November 20, 1909, Warnekros receipted to her for 


_ her share of assessment work for the years 1895 to 1909, amounting to $175 and 


representing a oneeighth interest for those years. Payment was made to 


Warnekros himself and receipted for by him. This receipt is entirely incon- — | 


sistent with the claim of Warnekros that he has had exclusive and adverse 
possession of the claim for the statutory period of ten years. |. 


~The entry, as to the Last Chance cana was accordingly h held for — 
cancellation. 7 | 
Ii: is to be noted. that Warnelcrs did not assert in his shea Ga. 
- an exclusive, adverse possession of the claim by himself alone, during . 
_ the period covered by the statute of limitations of the State of Ari- 
zona, in which the claim is,situated, but that he “and his grantors | 
and predecessors in interest” have continuously held possession of 
and worked the claim for such period. Nellie Cashman is alleged, 
in the. application, to have entered into adverse possession of the 
claim, in conjunction with several others, as early as 1890, and she | 
- would seem, from the disclosures made elsewhere in the record: to 
have maintained such possession Jointly with Warnekros and others 


. until December 7, 1909, when she conveyed her interest in the claim 


—toone M. J. Cunningham we, in turn, on oe 24, 1910, conveyed the . 


same to Warnekros. 
— Section 2332, Revised Statutes, under which the application i is filed, 


- does not require that adverse possession shall be continuous -In any 


one person, but provides that a “person or association, ¢hey and 
their grantors,” who have held and. worked a claim for a period 
equal to the time prescribed by the statute of limitations for mining — 
claims of the State or Territory wherein the same may be situated, 
shall be entitled to a patent upon the submission of “ evidence ae 


such possession and working of the claims for such period.” The — | 


mere fact, therefore, that Warnekros recognized Nellie Cashman as a _ 
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--¢o- ; claimant: 0 the ground brated in the Last Gidace lode during 
_ the period from 1895 to 1909, in no wise affects his right to a patent to 
the claim, under the provisions of section 2332, Revised Statutes. . 
The decision. appealed from is peoeetioal reversed and the: case 
remanded for further’ and appeoprate action. = 


1 3 


re 


STANISLAUS ELECTRIC POWER CO. 
Decided September 4, 1912, 


Puxces Mura CLarm-—Location BY CoRPORATION. _ 
A corporation, regardless of the number of its stockholders may lawfully 
locate no. greater placer area under the mining laws than is Ona =; 
the case of an individual, namely, EWEN, acres, fs Be P- 


PURPOSE or Minine Laws. : 
It-is the purpose of the mining laws: to reserve fbn disposition and. to devote 7 
to mineral Sale and. exploitation only such lands as possess mineral deposits 
of. special . or peculiar value in trade, omunerers MAHUSAC MEG, Oe or 

_ the. arts. | 


BUILpine STONE Location—Acr OF "AUGUST. 4, 1892. | 

The act of August 4, 1892, author izing the location of land chiefly valuable for | 

building stone under the placer mining laws, applies only to deposits of 

stone. of special or peculiar value for structural work, such as the erection 

of buildings, and such other recognized commercial uses as demand and 

will secure the profitable extraction and marketing of the product; and has 

no application to the vast deposits of low-grade rock in the public domain. . 

_ which possess no. special or peculiar value for structural purposes, and are : 
useful only for rough work in the immediate vicinity. 

_ MINERAL APPLICATION——GooD FAITH, a 
In passing upon a miner al application for patent, the good. faith of the apie: 
| cant and the use to which he has devoted or may intend to devote the land 

is a proper element for consideration by the land department as incidental 
| to, and throwing light upon, the real value and character of the Jand. 

STIPULATION BY SPECIAL AGENT, - : 
‘The Department can not recognize as binding upon it any , stipulation. entered — 

into at a. hearing by special agents and attorneys for the parties in interest 
_ which may. preclude the consideration in the case of any question vital to... 
the validity or regularity of the claim involved. 
SHOWING. REQUIRED By APPLICANT FOR PATENT OR ENTRYMAN, 

It is incumbent upon an applicant for patent or entryman to submit mich 
evidence as may be required by law, regulatians, . or ruling of the land | 
department, to show that the land is of the character subject to his claim, 

and that he has complied with the law and regulations with respect thereto. 


- Anas, First Assistant Secretary: ; 
_. March 1, 1906, Winfield Dorn, G. M. Muéphy, and B. E. Westervelt | 
 Jocated the Eagle placer mining and building stone claim, alleging — 
the land to be chiefly valuable for building stone. October 25, 1907, 
_ they. conveyed same > to the Stanislaus | Electric Power ‘Company, a 

| corporation: | 7 | 


™ 
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eal 15, 1908, the company, oe E. K. Curpenter: its aioe in 
fact, filed aeplcanon for hae for the said claim, described as the 
N. 3 NE. 3 SE. 3, SE. 7 SE. 4 NE, 4, Sec. 24, T. 4 N., R. 16 E., and 
lot $. sec. 19, T. 4 N., R. 17 E. M. D. M., Sacramento, California, 
serial No. 0116, containing a total. area of 41.63 acres. 

The spaicicen for patent alleges that the claim is chiefly saluable 
for building stone. It was accompanied by the affidavit of the agent 
. of the company, wherein it is stated that the land included within the 

application— | 


~. is almost wholly composed of ledges of unstratified, extremely hard rock, which 
is a species of granite, which contains no trace of any valuable metal. Said 
stone is valuable for building stone for use as foundations of buildings, walls, 
abutments, and is valuable for use where strong rough work is required; that 
there is upon said claim no timber or other vegetation of any value, except as 
follows: scattering pine and oak trees upon the said flat and upon the rocky 
slopes of the canyon; the soil being composed of sand, the residue of eranite 
decomposition, and not valuable for agriculture; that the middle or main fork 
of the Stanislaus River passes over and threugh said land, and that the quantity 
_of water in said river varies from 5,000 miners’ inches of low water to 500 {000 
miners’ inches during the season of the highest water. . 


~The claim is within the exterior limits of the Stanislaus National . 
Forest, and a protest against the building-stone application was filed 
by the Forest Service, Department of Agriculture. April 9, 1909, 
the Commissioner of the General Land Office issued citations for a 
hearing, upon the following charge, based upon the reports. of forest 
officers: 7 | | | | 

That title to the land embraced within the said Hagle placer stone claim is not 
beitg sought in good. faith for mining purposes, but for water-power purposes. 

Hearing. was had upon this charge and on consideration of the 
record the register and receiver, August 12, 1910, recommended a 
dismissal of the proceedings, finding, in substance, that the burden | 
of proof rested upon the Government; that the entry should not be 
canceled except upon a clear preponderance of ‘evidence showing 
fraud, and that the evidence fails to afford ground for such action, 


but, on the contrary, shows that contestee acted in good faith and... 


| eed and contemplates the use of the stone upon the claim in the 
construction of dams, ditches, etc. March 11, 1911, the Commissioner 
of the General Land Office reversed this recommendation, and held 
the application for rejection, on the ground that the evidence shows 
the main purpose of the company is to secure the land for use in the. 

development of electrical power through diversion of the water of the 
Stanislaus River at.that point; that the principal value of the land | 
is for a water-power site, and that the value of the stone is incidental 

merely to this power development, without which it has no appre- 

ciable value. The Commissioner concluded that the title to the land. . 
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eis! not: being sought i in good faith for mining purposes, but ae water- ae ; 


power purposes, and. Hiererore held the. mineral epphenor for. 
| reece | | 

Appeal from this latter decision “brings. the case before ih. 
| Depar tment... 

-  . The: circumstances. saad the. ecicn indicate, the. roe : 
- given at the hearing shows, and counsel for the company admit that _ 


the location made by Dorn e¢ al. was in the interest and for the benefit | | 


of the Stanislaus Electric Power Company. ae “ 
The. placer mining: laws expressly limit. the: area, vailichis a aazle: 
individual. may embrace in a location. to not exceeding 20 acres, 
and this Department and the courts have held that. a corporation, 


> regardless of the number of its stockholders, may lawfully locate. - 


no greater area under the placer mining laws than is allowable in a 
the case'of an individual. Igo Bridge Extension Placer (38 L. D., 
281); Gird.e¢ ah. v: California Oil Company (60 Fed., 531) 5. Davart : 


v. Corbin (94 Fed., 382) ; Cook e al. v. Klonos ez al. (164 Fed., , 529); ee 


- Consequently, the location upon. which this application. is | s based is 
invalid, at least as to the excess. above 20 acres. 
Title is sought under the specific provisions. of the act of Cones: | 
approved August 4, 1892 (27 Stat., 848), which provides: , 
That: any ‘person. authorized. to enter lands~ under ‘the mining lave of the 
United States may enter lands. that are: ‘chiefly’ yaluable for building stone 
under the provisions of the law in relation to placer mineral claims: Provided, .. 
That lands. reserved. for the benefit of the public. schools ‘or donated to any State 
shall not be. subject, to entry under this act. | - | ; 
Two. ‘points: of difference - exist between this ae and the: general 
mining law applicable to mineral’ deposits: : 
| (1) That the act. of 1892, supra, moun 6s the lands to be z * chiefly Y 
valuable for building stone, and im 
_ (2). That lands though chiefly ealiable: for buildehe: stone 2 are ‘not 


to be withheld or excluded. from. reservations or. donations for school: nets 


purposes or to. States... ay | 
The evidence qubmitesd: chews ‘thet the "depacit of stone upon ea . 


claim is of a. low grade of granite, suitable, as stated i in the affidavit. . 


accompanying the application for patent, for strong rough work in _ 


-. foundations, walls, and abutments; that the deposit is not confined 


to the land applied for but that it exists for miles in every direction. 


The. formation. in question. 1S shown. by Folio. No. 51 of the. Geo- | 


logical, Survey series—geology of the Big Trees Quadrangle—to : 


at underlie approximately two-thirds of that quadrangle. Tn fact, Beo-. 
7 logical. surveys show that. granitic rocks are widely distributed i es 


m | : eastern. and. northern California, comprising approximately — three- hat. 
fifths: ofthe area of the Sierra Nevadas. It is not alleged by appli- 


cant that this deposit. of stone: possesses ‘particular or Slee vane rate 
| ~B5TRE" Vor 411242 oh We 
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as a building stone, or-that it is susceptible of or valuable for ‘any = 
use other than that described as rough work.: This is supported by 


the testimony submitted both by the overnnent and the defendant, ae 


such testimony, however, being meager. 
a appears from the record that the detendants company’ ’s prc pel 
business is the development, transmission, and disposition of hydro- - 
electric power, and that within the limits of this claim the company 
has constructed a diversion dam, which diverts the water of the 
Stanislaus into a flume or ditch, which, 4 in turn, conveys it to a reser-— 
voir some 15 miles below, ices it is utilized in a power plant 

belonging to the company for the purpose of generating electricity. 


The evidence indicates that the company has another project under 


contemplation, i. e., to take water out of the river some distance above — 
this claim, convey it by means of a ditch.or flume to a power house 
to be located upon this claim or in its vicinity, and thereafter to 
convey the water through the flume first mentioned. to the existing 
‘power house below. % 
The nearest railroad to the plager cans is about 35 miles distant, 
-and there is no nearer market for stone. No attempt has been made 
by the company to market any of it, and its only use has been in 
the construction of the diversion dam and of the intake at the head 
of the flume first described. In fact, the testimony of defendant 
indicates that the purpose of the location was to secure stone for 
construction in connection with the power development. ey er 
The evidence submitted as to the value of the land in ‘the placer 
claim for a power- -development. site is meager and somewhat unsatis- 
factory, but it is admitted that within the limits of the claim is a 
flat or level area which could be utilized to advantage for a power 
house and’ other structures in connection therewith. It is true that 
the only witness for the defendant intimates that other locations: for 


2. a power house might be found along the river, but I am satisfied from 


- the evidence submitted and from the location of the structures already 
— built and being utilized by the company, that this particular tract of 

- ground is an advantageous and desirable site for a power house and 
other structures, and i in fact is, because of the topography, especially — 


valuable both for a dam site and a. power-house site, being so situated ; 


as to provide the best natural division of the stream into power units. 
In the case of Conlin v. Kelly (12 L. D.,-1), this Department held 
that stone useful only for’ general ‘pailding purposes was not sub-. — 
ject to appropriation under the mining laws. The character | of the ; 


, inaterial, there considered was— 


a ledge of unstratified, extremely hard, flesh-coloréd. rock, a species of granite, = 


which contains no trace of any valuable metal. It is a common stone in South — 


‘Dakota, is-of some value as a building stone, being used for foundations of. . 


a dee buildings, cellar walls, bridge abutments, and other places. where enone FOvED 


work is required: 
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Following this. decision: ae act of: August: de, 1899, supra, was a 


| passed, the House Committee. on Public Lands in its report upon. the: ae 
pill, referring to the Conlin v. Kelly case, stating that the object 
of the proposed law’ was to direct that building stone be. moeanoues . 


within the definition. of the term ‘ ‘mineral.” . 


| In the case of McGlenn v. Wienbroeer (15 ie D, 370), scided ; Zs : 
_ October 12, 1899, the Department, after referring: to Conlin v. Kelly, - 


stated that an act was approved August 4, 1892, “ which would: 


| allow the entry of lands such. as are described in the Conlin ont E | 
under the placer. mining laws.” | EB 


_.It will be noted that defendant company i in its “nooks accompany- ase 
ing the application for patent has, in describing the deposit-of-stone. 
upon this claim, followed almost literally ~the- description, of the = 
deposit involved i in the.case of Conlin v. Kelly. | 


_ The issue raised in the notice for hearing attacks only ihe. cocci 7 7 


faith of the applicant and does not directly raise the question of 


- the. value of the deposit of stone or its enterability under the act of — 
1892, supra. However, this i is a question which it is the duty of the 


Department to dence in this and other. cases of apphcation | to: 


enter lands, whether the record presented is the result of a hearing . 


. had or whether it be the ex parte presentation - ‘of the case by the 
mineral claimant in its application — for patent.. The good faith of 


the applicant and the use to which he has devoted: or may intend . | 


to devote the land is a proper element for consideration as incidental . 
“40,- and throwing light no the veal value and. eparacter of the | 
Jand sought. — . | 
As ‘hereinbefore, ‘indibated; it is s apparent tae the ‘company is: 
| already using a portion of this land in the development of hydro-. 
electric power, and the facts strongly tend to show that it is to be: 


: - further utilized in connection with the development of additioual _ . 


~power. No-use has been made of the deposit of stone upon the claim, — 
— except in connection with the power development; no demand or | 
market for the same is shown to exist outside of this power develop- 
ment and the character of the stone is shown to be such that its ex- 


traction and removal. to distant points wens be unwarranted and se 


_ unprofitable. _ . heed 
‘The avowed purpose of iS senael mining en was, oy peonie 
nbd encourage the development of the mineral resources of thé United 
States, and the conditions imposed by the mining laws upon. locators _ 
and applicants for patent were: designed to secure. eae hee 


4 velopment at least. of-such resources. . ie 
While,. as. stated by the. Supreme Court of ine: United States ; in. 


; ‘United States V. Tron Silver “Mining Company (128 U. S., 673), the. 
: fact that land hae possess: incidental advantages. other than its Lan 
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valuable mineral deposits will not preclude its disposition under the | 
mining laws, yet it is the undoubted purpose of those laws, which 
- should be enforced by this Department so far as possible in its 
_ disposition of the public lands, to insure the extraction and exploita-_ 
tion of mineral deposits roilier than the primary nonmineral use of 
the lands. Furthermore, it is the undoubted purpose, intent, and-— 
scope of the mining laws to reserve from other disposition and to. 
devote to mineral sale and exploitation only such lands as possess 
“mineral deposits: of special or peculiar value in trade, commerce, 
, manufacture, science, or the arts. Stone of such character as may be 
used in building foundations, fences, abutments, or other rough work 
is widely distributed, not only through California and the States — 
containing public lands, but. throughout the eastern States: It can 
not be contended that land. from which stone is removed by the 
farmer in the course of his agricultural operations, which stone he 
may utilize in constructing fences or in rough work upon his farm, 
is mineral land, or that his farm is a mine within ‘the meaning | of the | 
general mining laws or of the act of August 4, 1892. | an 
_ The Department is convinced that said act, as it permits the entry 
of larids chiefly valuable for stone, under the placer mining laws, was 
‘intended to and does-apply only to deposits of stone of special or 
peculiar value for structural work, such as the erection of houses, 
office buildings, and such other recognized commercial uses as demand 
arid will secure the profitable extraction and marketing of the prod-’ 
uct. The deposit herein involved is clearly not of this nature, as 
hereinbefore shown. It has no commercial value. It could not be 
. transported and marketed at a profit. Its-only use is that stated in 
the application for patent, and to which it has been devoted by the’ 
applicant company, simply to the extent of its power- development | 


7 _ needs upon the claim itself or in the immediate vicinity. — 


It is not intended to hold that such forms of oranite: as that 
described in the case of Northern Pacific Railway Company V. 
Soderberg (188 U. S., 526), which involved a deposit of granite sus- | 
ceptible of, and which was being quarried and disposed of for, 
structural purposes at a profit, is not enterable under the mining | 
laws, but it is held. that the vast deposits of low-grade rock in the — 
| public domain which possess no special’ or peculiar value for struc- 
tural building purposes is not subject to disposition under the placer 


mining laws and the act of August 4, 1892, supra. 


_ That the deposit upon this claim is of the character last. described 
Is shown not only by the statement of the applicant company. in its 


: application for patent and accompanying papers and by the evidence _ | 


- submitted, but by the disclosed fact ‘that the company is utilizing © 
and aeaons to utilize the land for another pas ‘Viz, the develop- 
ment of py ereseee power. | } 
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| coscaeray ihe: Paire coe the Department i is eooapaaced that: it 
is shown and established that the land is not chiefly valuable for 
— building stone, and as a consequence is not enterable under the act of 


ae ~ August. 4, 1899, supra. The pending application will therefore stand | ie = 


2 rejected, and the decision appealed from is affirmed. . 


It is noted that the special agent representing the Waited. ‘states | 

= and the. attorney representing the defendant orally stipulated or 
agreed at the hearing that no question arises as to the sufficiency of 

the expenditures made upon the claim by applicant’ company, and 


. this so-called- -stipulation. is referred to in appellant’s brief. “This - ° 


_ Department can not recognize the binding force upon it or ‘upon. the 


Commissioner of the General Land Office of any stipulation entered 
into at a hearing by special agents and attorneys for. parties in in-— 
“terest which may. preclude the consideration in-the-case-of any ques- - 
‘tion vital to the validity or regularity of the claim. The fact that . . 
‘the question may not be in issue through the charges made or evidence | 
adduced at the hearing does not warrant any such stipulation | or pre- 
clude the Department from requiring of applicants or. entrymen such 
proofs or evidence in support of their claims or entries as may be 
required or necessary under the law and regulations applicable. 
Considerable discussion of the question of burden of proof occurs 
in the briefs ‘and arguments submitted in this case. Whatever may 
be said of the practice or rule of the Department in this respect, the 
fact remains that it is in every case incumbent upon an applicant for - 
“patent or entryman to submit such evidence as may be required by 
the law, regulations, or ruling of the Department in order to show 
that the land is-of the character subject to his claim; and that he has 
complied with the law and regulations with respect. thereto. : 
~The General Land Office will in future be erences by. f the views. as 
3 to stipulations a and cae above Ge diese | 





STANISLAUS ELECTRIC POWER co. 


aus “Motion. for: rehearing of departmental decision of September re - 
a 1919, 4t L. a 655,. denied. iy Assistant, . Sepretary. ane Mey. 2, 


. 1918. 


WILLIAM Ss, ‘McCORNICK, 
a Decided March 8, 1913. 


Coan Taps Daranr en eat REGULATIONS: 


Section 2351 of the Revised. Statutes. specifically. authorizes the. Commissioner ee | 


of the General Land Office ‘to issue all. needful rules and regulations to : 

“carry the coal-land laws into effect; ‘and applicants. and entrymen. under 
Such laws are charged with knowledge of the existence of regulations paved 
: 3 pursuant t to such. authority. 
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' HFFECT OF FarLure. TO. Maker. PROOF 4 AND PAYMENT Winey TIME, | 

a ‘Failure of an applicant to purchase under the coal-land laws. i qaiice! proof. 
| and payment. within thirty days from the conclusion of the publication of 
. niotice of his application, as required by the regulations, subjects the appli- 

—eation to rejection; and an entry erroneously allowed upon proof. eubu ed 
after the thirty-day period is subject to cancellation. 7 

VALUATION oF CoaL LANDS—DtRECToR OF GEOLOGICAL SURVEY. 

- The valuation of coal lands and deposits by the Director .of the. Gesioeieat 
_ Survey, or other agency, under authority of, and in accordance with, rules 
and regulations of the land department, is in effect a valuation of such 

| lands. and deposits by the head of that department. | oo 

REAPPRAISEMENT OF CoaL LANDS —PRIcE ‘REQUIRED OF APPLICANT. | 

- Where an applicant to purchase coal lands failed to make proof and payment 
therefor within thirty. days from the conclusion of the publication of notice - 
of his application, as required by the regulations, and, prior to the tender 

. of proof of purchase money by. him, the price of.the land applied for. had 
| been. increased, the applicant. will be required to pay the price existent. at | 
the time he actually consummates the > purchase by paying the money into 
the local Jand office. | | | 


Apams, First Assistant Becnelanys: : | 
. January 16, 1911, William §. MeCornick filed a eeleton to pur- 

. chase the NE. 4, Sec. 92,T.178., R. 7 E., Salt Lake City, Utah, land 
district, under the provisions on soon 2847, Revised Statutes. 
‘Notice oF the application to purchase was given by publication and — 

posting from January: 28 to February 27, 1911, proof of. publication 7 
being filed in the local land office April 8, and proof of continuous 


posting of notice on the land April 11, 1911, April 4, 1911, the 


— elaimant paid $4, 000 at the rate of $25 per acre for. the land. and. a 
receiver’s receipt’ 585194 issued. July 18, 1911, the register of the . 
local land office, on recommendation of ihe chief of field division, 
_General Land’ Office, issued final certificate of entry 07078. 
The land involved was classified by letter of the Commissioner of 

the General Land Office of J uly 3, 1907, as coal land disposable at 

$25 per acre, and. reclassified and revalued by Commissioner’s letter 

of March 18, 1911, ere at the following prices: NE. 3 NE. 4, 

$135 per acre; NW. 4 NE. 4, $122 per acre; SW. 4 NE. i, $117 per 

acre; NE. 4 NE. 4, $130 per acre. Upon eonsideretion of the entry 
and Of the “classification and valuation put upon the land the Com- — 
- missioner of the General Land Office on November 14, 1911,. allowed 
applicant to show cause why his entry should not be ganecled because _ 
of failure of the applicant: to make final proof and payment within _ 
_ the time prescribed by the coal land regulations;. also holding that 

_ applicant must-be required to pay the higher valuation placed upon 
the land by Commissioner’s letter of March 18, 1911, as a prerequisite. 

to the allowance of a new application to ‘purchase the land under 
section 2347, Revised Statutes. Appeal from. said decision brings 

: the. case before the Department, error "being alleged substantially i in 
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pes Kolding ‘Viet ches eater to aia proof and payment within the time 


: _ prescribed by the regulations required the cancellation of the entry 


and in holding that the reappraisement of March 18, 1911, necessi- 


a : tates | or requires the payment by the present applicant of the higher . F 
; pee fixed upon the coal deposit. 


It is urged that the requirement that proof: and parmient te uae 
~ within thirty days from conclusion of the publication and. posting of 
~ notice is but a regulation which should-in this case be waived by the 


Department to. permit the completion of the entry and the reappraise- | om 


ment made after the filing of the application to purchase and. the. . 
- giving of notice thereof should not affect applies right to: peaute | 
ia land atthe former price of $25. per acre. . 
In connection with the appeal it is anped that the. reappraisal: in | 
. this case was made. by the Director of the Geological Survey and that 
. such. reappraisal is without force because the appraisal, if any, should 
-be-made by the Secretary of the Interior. In a supplemental brief 
filed it is urged that applicant should. be given a patent on the entry 
as allowed and upon the $25 per acre paid, because he should not be © 
charged with knowledge of the regulations. governing applications to 
purchase coal lands; that the coal land statutes did not. specifically 
prescribe the time within which the proofs must ‘be filed and pay- 
ment made in such cases; and that. the fact that the regulations SO 
required. was unknown to Mr. McCornick. | 
The Department can not admit the force of the contentions made. 
| ‘Section 2351, Revised Statutes, a portion of the coal land laws, 
specifically autliorizes the Gommicsioner of the. General Land Office 
to issue all needful rules and regulations for carrying the law into 
‘effect. Such rules and regulations have, therefore, legal foundation, 
their effectiveness is. not open to question, and applicants and entry- _ 
men are. “necessarily charged with | knowledge of their existence. 
| Furthermore, the particular regulation here involved (paragraph: 18 
_- of the coal land regulations) was approved by the Commissioner of 
- the General Land Office and the Secretary of the Interior November. 
- 80, 1907, and promptly promulgated. Applicant must, therefore, be 
- held to have been charged with constructive knowledge of the 


‘requirements of said regulations, which are that coal land applicants 7 
~ must within 30 days. after the expiration of the period of newspaper — 


| publication, furnish proof and tender the purchase price of the land 
and that in event of failure so.to do the applications shall be - re] jected" 
~ by the local officers. In this case, the proofs were not submitted nor — 

the purchase money tendered within 30 days after the expiration of — 


= the period of newspaper publication, and the action of the. Commis- i 7 


sioner of the General Land Office in holding for cancellation the — 


- entry erroneously allowed by the local officers was correct. “In the - 7. 
interim the Commissioner of the General Land Office promulgated oe 
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_ the reappraisal of the lands involved; increasing the price per acre, — 

_ as hereinbefore described. -That this valuation was based upon the 
recommendation or finding of the Director of the Geological Survey 
and was not directly approved by the Secretary of.the Interior affects _ 
in no sense its force or regularity. The Commissioner of the General | 
Land Office is charged by law with the administration of the coal — 


_- land act and may adopt-such recommendations. of other governmental _ 


_ officers as‘he may deem advisable. His action is subject to the eee 
eats authority of the: Secretary of the Interior. | 
The practice of appraising and reappraising coal aspocite: in. pub- i 


lic Jands as a basis for their disposition under. the coal land act, has 


been in vogue at least since April,:1907, and the duty of: ascertain- 


Ang. the valuation of the coal lands has been committed, in part at i 


least, to the Director of the Geological Survey since June 5, 1908. 


At various dates, June 5, 1908, April 10,1909, June 25, 1910, and 


May: 29, 1911, the Secretary of the. Interior fis approved instruec- 
tions authors and defining cooperation between the Geological 
Survey and the General Land Office for classifying and valuing coal 
lands.. The procedure has thus the express. sanction of ‘the head of - 
the Department and the mere fact that in this and other. instances 
.the appraisal was made by the Director and transmitted directly. to. . 


_ the Commissioner of the General Land Office, who in turn adopted 


and promulgated the price fixed, does not invalidate the classification 
or valuation or violate the coal. land laws or the rules and regulations 
of this Department. It is a fact too, well established to need argu-- 
ment, that the Secretary. of the Interior, unless personally. charged 
-with.a duty concerning matters within his jurisdiction, may prop-: 
erly and lawfully delegate the performance.of that duty to a sub- 
ordinate officer, and such has been the practice in this and in other — 
classes of cases involving. public lands. In this case it is clear that 


applicant failed to comply with the expréss provisions of the coal. | | 
— land regulations ; that: before he tendered. proof or purchase. money 


_ the price of the land had been materially increased. - | 
. Since the receipt of the report in the Department there has: on 


| auptied the affidavit of Thomas G. Mays who, it is alleged, acted 


as the agent for McCornick in filing 3 in the local land office the ap- 

_plication to purchase, which affidavit is corroborated by Edward D. | 

-Dunn,-former chief clerk of the local land office, and by the register 
of the office, the affidavit being, in. substance, to the effect that. at 
time of application Mays offered to. pay to ne chief clerk the pur- — 
_ chase price of the land but that the payment was refused or rejected, 
the chief clerk informing Mays that: it would avail nothing to pay 


eG _the purchase price until after notice of the application had. been duly — 


published, refusing to accept the money until after that time. The 
/ register and receiver in a joint statement testified that the action of © 
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‘$ Hie’ chief ciate’ was. s strictly i in | accordance. with the practice of the - 

office at that time. er . 
.. Attention is also aeeetod ie the a ee a saciion 18 of the 
seen: land. regulations recently: promulgated by this Department and | 
effective February 1, 1918, which, in substance, provides that at the 


option ofa coal-land- applicant the purchase money for coal lands” a 
nay be paid at the time of filing the application ‘to purchase or. at 


any time thereafter up to 15 days trom. and after receipt of notice 


_. from the register and receiver that the application 3 is. allowable, the — | ; 
- price to be paid to be that existent at date “of actual payment. of. 


the purchase money by the. applicants to the register and receiver.” 


The Department has: received complaints from applicants to ‘the ms 


effect that registers and receivers accepted the. purchase: price: of coal 
land and:remitted:the money to the Treasury prior to the completion — 
of publication and the issuance of final certificate and receipt, and 
the amendment of paragraph. 18 of the coal land regulations was 
designed to obviate the basis for such complaints. If applicant in 
this case desired to pay the purchase money at the time of applica- 
tion, he should have formally tendered same and ‘upon its official | 
‘rejection by the decision of the register and receiver could have pre- - 
served his rights, if any, by an. appeal Having failed so to do, he 
can not plead, as a reason for refusing to pay the price fixed aad 
existent at date of purchase, the conversation with the the former | 
chief clerk “that it would avail nothing to pay the purchase price. 
until after notice of application had been duly published. ” _Assum- 
ing, however, that the action of the local land officers in this case - 
was in accordance with the practice then: in vogue, it is not perceived - 
how this applicant acquired any right to purchase at the then existent 
price by the alleged tender of the purchase money at a time when 
game was not receivable, in view of the fact.that he failed'to pay the — 

money at the time and within the period fixed by the then-existent 
coal land regulation 18. In other words, he failed to comply with the | 
_ rules and regulations governing such purchases and is not in position 2 

to complain of the requirement that he pay the purchase price fixed 
.on the land prior to the date of filing final proofs and prior to the © 


date of actual payment, April 4, 1911. The cases cited by counsel in 
~ supplemental brief are those where the individual had done every- . _ 
- thing the law or rules required, which is not the fact here. -The — 


amendment. to paragraph 18 has no application to this case. It is 
not retroactive in terms or effect. It establishes a new rule operative 


on and after February 1, 1913. Cases arising prior to that date are 

; ‘properly subject to adjudication under the rules and regulations then 
in force. Furthermore, the amended paragraph 18 imposes upon 

- applicant the requirement that he pay: the price fixed at time he 


~ actually consummates the purchase by paying the money into the 
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local land office. -Tf-he desired to take advantage of his bance. he 
should have kept it good and paid the money in immediately after 
the. publication. If he was entitled to delay beyond the thirty-day 
period, he might have delayed indefinitely. At the time McCornick 


‘paid the purchase price of $25 per acre in this case the land had _ 
been. revalued at from $117 to $135 per acre. The Department, there- 


fore, concludes that the. Commissioner’s finding is in accordance with 
the aye the mgcisions, — the facts, and his own is. ee Bae 
| ag i oe * es 7 Pe ae 


| 


“WILLIAM S. ‘McC ORNICK. 


- Motion for ikea of departmental sedan of March 3, ‘1918, 
41 L.-D., 661, denied by Assistant Secretary. Laylin, April 30, 1913, 
-and: petition: “for: the exercise of the supervisory” authority: of the 
seater of the Interior denied June 12, ‘1913, | | 
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Alaska Lands. eS, 
1. Circular of July 31, 1912, and amendment 

of November 20, 1912, governing location of - 

. soldiers’ additional riglits in Alaska...... 116,356 

‘2. Instructions. of October 8, 1912, Tespect- 

ing plats ofsurvey of mining claims in Alaska. 294 

3: Instructions of October 29, 1912, under . 
Be of August. 1, 1912, Telating’ to ee claims - 


4, Instructions. of November 14, 1912, con- 
ane nan of nonoccupancy in connec- 
- tion with application to cut timber in Alaska. 354 
5, Circular of November 20,1912, concern- 
ing purchase of lands in Alaska, for trads or. 


yeae manufacture... woes B 5 Cred Se ee od BG oe 357 


~ 6. The. three-year homestead act. of June 6, . 
1912, is: applicable to homestead. entries in the - 


-< District OT AIRS Asse: Silo ats Sand osteo BOS 


let Under the provisions of the act of April 


eh 28, 1904, notice of location of coallandsin the ~~ 


“District of ‘Alaska must be filed in the record- 


ing district and the local land office within one 


_oyear from date of location........:...-.5.-.-- 177 
8. Locations and entries of coal landsi in the 

District of Alaska, in the names-and ostensi- ~ 

bly in the interest and for the benefit of indi- 
viduals, but in reality for the common use ~ 

and benefit of an association or combination 

of persons, the use of the names of the indi- 


viduals. being. merely to. effect a colorable — | 
compliance. with the law, are illegal........-. 176 | . 


9. Persons. or associations of persons locat- 
ing or entering coal lands in the District of 
Alaska under the act of April 28, 1904,amend-. __ 
_ atory of the act of June 6, 1900, are required to 
possess the qualifications of persons oF asso- 

.. Ciations making entry. under the general PIo-. . 
visions of the coal land laws of the United .. 
States, and are subject to the same restrictions 
and. limitations. twice tn tne tice nuit tian ek tows “176 
10. While the amendatory act of April 28, © 
1904, is construed by the land department in 
connection with the coal land law of Alaska 


7 theretofore existing, yet ifit be regarded as an 


entirely independent expression of the will of - 
Congress, and as constituting all the law ap- — 
‘plicable to Alaska coal lands, its provisions __ 
_ will not justify a holding that.an association 


~. of 33 persons is authorized. to. aoquiter 5; 1250 | 
. acres of public ¢ coal TQNIS so eviews ivtaasesueen -- 176) 
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laska Page 
11. A valid right under the act of May 17, 


-' 1884, based upon possession and use of land 


in the District of Alaska prior to date of that 


act, may be perfected by and merged into a 

_ soldiers’ additional right located upon such 

-. land, in the absence of a'reservation or with- 
drawal embracing and attaching to said land. 75 


12. An occupant of public lands in the Dis- 


-. trict of Alaska entitled under section 10 of the - * . 
~ act of May 14, 1898, to purchase not exceeding 
_ 80 acres thereof at the rate of $2. 50 per acre, 


may, upon furnishing the specific proof de- 


_ manded by that section, acquire title through 
soldiers’ additional entry instead of by mak- 
. ing cash payment.........+++0+++++eeeeteneee ATT 


Alien. 7 


See Settlement, 7. 


Allotment. _ | 


Sea Indian Lands, 8. 


Application. 


-See Desert Land, 911. 
“1. Where an alien settler declared. his. jn- 


“tention :to become a citizen: of the United 
- States on the same day he filed his application - 
_. to make homestead entry for the land settled 
upon, the Land Department: will not inquire 
‘as. to the. particular hour of the day such 


declaration was made, with a view to ascer-. 
taining whether it was prior or subsequent te. 
the hour of filing of the application to enter... 816 
2. Paragraph 30. of the regulations of No- - 
vember 30, 1908, provides fhat after the filing 


ts of a timber and stone application no other ap- - 


plication under any public land law. shall be 


- received for the land until the timber and 


stone application has been finally disposed of — 


_ adversely to the applicant; and no rights are 


acquired under a homestead application re-. 


__ ceived and filed contrary to such regulation... 510 


3. No such right is acquired by a mere ap- 


_ plication to make homestead entry as will, in . 
event of the. death of applicant, descend to 

_ his widow or heirs, or that can be disposed of 
by will; nor is there any authority of law for _ 


the allowance of entry, in such case, in the 
name of the deceased. applicant ibipewincaceess O10) *~ 


Approximation. 


Sea Homestead, 10.. 
4. The rule of approximation as applied to 
entries under the public-land laws is merely 


. arule of administrative eee — is not 


af 


AvidLands. 


See Reclamation. 


: Attorney. 


1. Regulations of Daostaber 6, 1912, govern- 
ing recognition of attorneys and agents to . 


practice before the Interior Deparenelie: woe 
Building Stone. | 


Bee Afining Claim, 19. 


Burden of Proof. 


See Practice, 17. 


- Canals and Ditches. 


_ See Right of Way, 6-11. 


Carey Act. 


See Desert Land, 12-14, 


Circulars : and. Instructions: 


See Tadles of, pages xvill, xix: 


Coal, Oil, and Gas Lands. | 
See Confirmation, 2; 5 Schoot Land, 592; With 


drawal, 1 Be 


GENERALLY. . 


1. Paragraphs 18 ey 19 of coal-land regula- 
tions of April 12, 1907, amended...... 100, 416, 
2. Instructions of June 15, 1912, under act 


prior to date of the act..........-.-----+----- 


INDEX. 


Page, 


4a7 | 


° of March 2, 1911, concerning oil locations mone | 


gl 


3. Instructions of October 17; 1912, under’. 
act of August 24,1912, governing agricultural — 


entries of oil and gas lands in Utah...-.--... : 


Ae, Instructions of May 28, 1912, under act 
of Apiil 30, 1912, nee isolated eon $4 


3. “Tristructions of May 24, 1912, fader act 


of: “April 23, 1912, paentne to Alabama coal - 


“6 Séction 2351 of the Revised Statutes. spe- 


- ¢ifically authorizés the.-Commissioner of the 
General Land Office to issue all needful rules 


and regulations to carry the coal-land. laws 
inté -effect; and applicants and entrymen 


.. “camder such laws are charged with knowledge 


of the existence of regulations sued eee ae 
to such AU CHONGY 245 5c lees essai ies ond. 

7%. In determining the character of. public 
lands—whether coal or noncoal—the land de- 


‘partment may take into. consideration not 
only surface indications upon the particular 


fand in question but the geological formation 
of and discoveries upon adjacent. or DeHEDY, 


8. The fact that an: enitty met under a non- - 


_Inineral public-iand law is so inexpert.as to be 


unable to recognize existing mineral deposits 


upon the land, does not warrant the United 


States in permitting him to take-mineral land 


. under a nonmineral entry; and-it is not neces- 
sary in order: to declare a tract mineral in ~ 
Character that personal knowledge -of. the 


existence of the mineral deposits be brought 
home | to the entryman, if the prescnce of 
minerals be demonstrated........-..2.--..2. 


9. The charge by. field officer of the land — 


: department against a coal-land entry that  ~ 
the claimant did not make the entry for his 
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GQENERALLY—Continued. 
own use and benefit, but forthe use and bene- 


_ fit of some coal company, designating the 


company by name, is sufficient to advise the 


Page, 


claimant of the charge he is called upon to - 
meet and, if proved, to warrant canceliation | 
of the entry, notwithstanding the fact that > 


the company so designated may not have been 


_ organized until subsequent to the date of the 
entry, where it appears that the entryman 


acted as a.mere automaton, without interest 


in the entry, and was controlled by the agents _ 


and representatives of one who was the direct- 


_ ing factor in the formation of the company — 
_ designated in the charge as beneficiary of the - 


“10. Section: 2347 of the. Revised Stattites - 
limits the amount of land that may be entered 
|. by an. individual or. “association under the. 


coal-land laws}; and. an. individual or associa- 


- tion, although never having exercised the 


Tight of entry, can not by procuring others to 


Inake entry for his or its benefit, acquire a. 
_ greater area than authorized by said-section. 


. 11. Proceedings by the Government against 
a coal-land entry are not invalidated by rea- 


‘son of failure to serve notice thereof upon the 


first transferee, where he no longer has any 


interest in the claim and is under no liability 


to protect those to whom he has transferred. ; 
12. The fact that a coal entry. by. an indi- 


616 


616 


vidual was made for the benefit of a corpora-: 


tion does not affect the validity of the entry,.” - 
Provided the corporation and each of the pér-*" 
sons in whose’ interest ‘the entry was directly a 


or indirectly made possess the requisite qualies 


+13. Failure - of an. applicant . to purchase 


- fications to make entry under the. -eoaHand., : 
i laws Bs vA Tov E! SORA SY NON Sees CIS OE AN Ro ateasee 


under the. coal-land. laws to make proof and. 
payment within 30 days-from the conclusion - 
of the publication of notice of his application, 


as required ‘by the regulations, subjects the’ 


application to rejection; and an entry erro- — 


neously allowed upon proof submitted after 
_ the 30-day period is subject. to cancellation. : - 
"PREFERENCE 


DECLARATORY STATEMENT; 
RIGHT, 


662 


14. A second coal altg by the same ‘person’ 


may properly be allowed. where sufficient 


- Teason is shown for failure to perfect title to the 
tract embraced in the first filing. ............ 


154, One who makes a coal-land location; 
files declaratory statement therefor, and With- 


‘out sufficient cause abandons the same, is. 
thereby disqualified to make a second loca- 
Hon @NG AUG. .nes. esis cee iessiaaden ss ; 


16. Upon the timely Arian ation ofan ap-" | 
plication to purchase coal lands the declara- 
tory. statement.theretofore filed by the appli-- 


cant becomes functus officio, so faras strangers. 


to thé land are concerned, and can not there- - 


after be made the object of contest proceedings. 
17. Neither a coal declaratory statement nor 
application to pu rohase is an ‘ entry a within 


275 


INDEX. 


Coal, Oil, and Gas iandsGonta. 
DECLARATORY STATEMENT, ‘eTo,—Contd. Page. 
the meaning of the act of May 14, 1880, and 
-. To. preference: right: of entry: can be secured: 
by contest against the same. ................. 275 
_ 18..A* small- amount of: open-cut work, 
_Terely for prospecting | purposes, does not - 
meat the requirements of the coal-lard laws — 
‘conferring a preference right of purchase upon | 
‘one who opens and i anDrOves a coal mine upon: a 
> the ‘public domiain:......2..2...20.00...62-- 7 
19; The projection of: Sadesround: Work- 
ings from: 4 tract of privately owned: ground. 
into an. adjoining tract of public land, witha — 
view to extracting the coal therefrom; such 
_ being the only feasible and practical method .._ 
_-of opening up and mining the coal fromsuch ~ 


- adjoining tract, followed immediately by. the. : | . 


execution and filing of a declaratory state. . 
ment giving notice of the extent of the.coal | 
lands claimed, constitutes the: opening: and - 
improving of a mine- within the meaning of 


the coal-land laws. ..:..---+2-++2e-02+re++2++ a1 | 


20. ‘The expenditure ‘of $5, 000 penuiced by 
section 2348 of the Revised Statutes to be — 
_madé by an association of four or more quali- 
fied persons seeking toacquire title to 640 acres... 
of coal lands is-a condition precedent to the. 


right to enter, but notacondition precedent to. 
the right to file declaratory statement......° 21 


21. A qualified association upon opening 
and improving a mine, accompanied by actual 


possession, and filing declaratory statement,: ~~ 


becomes possessed of the right to assert exclu- 
sive claim to 640 acres of coal lands; and by 
thereafter seasonably expending $5,000 in | 
working and improving the mine, becomes 
invested with the right. to: apply for, pay 1 for, ia 


and enter: SUCD JANOS) 63 os iwecdecauinenes 21 


- WITHDRAWALS; CLASSIFICATION; Price. - 
22, Regulations of February 20, 1918, ‘con- rn 
cerning - ‘Classification and’ valuation ps coal. 
lands. Se uk weae od ctomwetncesGeves ee ce cawneun 828 
23, eaeaistione< of November 15, 1912, au- 
; thorizing classification and valuation of coal - 
Jands by 24 or 10-acre tracts. ........-...... 399 
24, The Land Departmenthasfullauthority _ 


to ascertain, segregate, and classify coal areas -- 


of public -Jands in 24 or 10 acre tracts, or | : 
_ mnultiples thereof, described as minor sub- 
- divisions of quarter-quarter | sections or rec- 
_tangular lotted tracts, where conditions are: 
such as to render this course desirable and © 
necessary; the minor subdivisional ‘areas so. - 
‘segregated, classified, ‘and- described to be 
regarded and treated as legal’ subdivisions for ~ 
the purpose of entry under the coal-land 
‘Jaws, and, the: remaining noncoal area ‘in the | 
- 4G-acre’ subdivision being subject to. disposal | 


under apprcpriate TAWS. 202.20. 2-2s ecto nese 396 


25. The valuation: of coal lands and de--- 

. posits by the Director of the Geological Sur- 4 

vey, or other agency, under authority of,and | 

in accordance with, rales and regulations. of 

the Land Department, is in effect a-valuation.__ 

of such lands and deposits by the head of that’ a 
: department... 22.22. s eect ered 662 
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26. Where an applicant to purchase coal 


; "ands failed to make proof and payment there= 
_ for within 30 days from the conclusion of the: 









publication: of notice of his: application; “AS? os 
required by the regulations, and, prior to ‘the: ar 


| tender of proof of purchase money by. him; 
the price of the land: applied for had: been — 


increased, the applicant will be required to 
pay the price existent at the time he actually’ : 
consummates the purchase by paying the ~ 


money into the local land office.......2...... 662 


_ 27. Where a tract of coal land was reap- 


‘praised after the opening and improving of a: 
Rs Tine and the filing ofa declaratory statement; . 
but prior to the expenditure of $5,000 required — 


by section 2348 of the Revised Statutes, the: _ 
claimant, upon ‘seasonably making the re" 


- quired expenditure, is entitled to purchase: ; | 
at the price existent at the date of the gpen--" 


ing and improving of the mine of coal..... 22 
28. Where an: application under the coal- 


-Jand Jaw for a-tract of land in‘a school-section 


is treated-as a contest. against the claim of the: 
State under its grant, and the tract: as result’ ' 


of proceedings: thereon is held excepted: from 
_ the school grant, and the applicant is per-- 
mitted: to make entry thereof; -he will be 
required to pay the appraised price of the 


land existing at the time of making such - 
entry, and is not entitled to purchase at the 


‘price existing at the ‘data: of the peenenn 


of his. application Sage ere eee ere ewes eee 
ALASKA, 2 = | 48 

29. Under the provisions of the act of 2 ani a 
28, 1904, notice of location of coal lends in the 


.. District of Alaska must be filed in the record- 
ing district and the local land office within 
"one year from date of location................ 177 


- 30. Locations and entries of coal lands inthe — 


| District of Alaska, in the names and ostensi- | 


bly in the interest and for the benefit of indi- - 


. viduals, but in reality for the common use - 
and ‘benefit of an association or combination 
Of persons, the use of the names of the indi-. 


viduals being merely to effect a colorable com- i 


_ pliance with the law, are illegal..-........- .. 176 


| BL. Persons or associations of persons locat- 


‘ ing or entering coal lands in the District of. © . 
_ Alaska under the act of April 28, 1904, amend-- 


atory of the act of June 6, 1900, are required 


- to possess the qualifications of persons or aSSO- 
. ciations making entry under the general‘pro- 
- yisions of ‘the coal-land laws of the United 


States, and are subject to the: same. Testri¢- . 


tions and Tim batlOng o.s..c8s 82d ee ae 176 : 


32. While the amendatory act ‘of April 28, 


~ 1904, is construed by the Land Department in - ; 
connection with the coal-land law of Alaska | 
. theretofore existing, yet if it be ‘regarded as an ~ 


entirely independent expression of the will | 
of Congress, and ‘as constituting all the law 
applicable to Alaska coal lands, its provisions — 
will not justify a holding that an association 

of 33 persons is authorized: to acquire: 5,250. Se: 
acres . payee coal Hues Sn Pree epee 216 
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Acts or: MancH 3;. 1909,. “AND. JUNE: caast AND ° 
25,1910. :: = 

33. ‘Instructions: of - ‘November: 21, 1912, T@= - 

specting -prospecting - ‘for coal in. ‘lands’. for. 


_ which surface’ patent has-issued- uadat: act of. - 


- 


 Mardh 3; 190022. 20.2500. 00i cece ede beeen cle 


34.. Instructions -of: March. 10,. 1913, ae 
mental ‘to instructions of March. 6,°1911, con- 


is DEX. 


cerning field examinations - of. lands with- | 


drawn for coal classification or classified as. 


35. Circular. of fins 14, -1912,: aedee’ act of 


April 30, 1912, amending act of June 22, 1910, 
- go as to permit selections by States of lands 


withdrawn, classified, or valuable for coal... . 


36:.The provision in the act of June 22; . 
1910, that lands withdrawn’ or classified as . 
- €0al shall be subject to entry under the home- 
stead laws by actual settlers only, the desert- -. 


* Jand law; to selection under the Carey Act, 


and to withdrawal under the reclamation © 


87. The act of April 30, 1912, ‘extended: hes 
operation of the act of June 22,1910, toinclude _ 


selections by the several States under grants 


act, with reservation to the United States of. 
the coa] therein, does not include State seléec-. 
tions, and an indemnity school-land sélection . . 
for lands withdrawn or classified ascoalcould .—. 
not be allowed under that act prior to exten-. 
sion of that Provision by me act of April 30,0 
"9 /- 


-made by Congress; and under that .provi- — 
. Sion an indemnity school-land selection, made — : 


prior to. and pending at the date of the later 


act, for lands withdrawn or classified as coal. © 
lands, or valuable for coal, may, in the ab-. 


sence of intervening ad verse rights or other ob- - 


jection, and upon proper election filed by the 
State, be allowed and accepted as of that date. 


of June 22, 1910, applies only to “lands which 


have been classified as coal lands,’ and fur- . : - 


» 19 
38. The last proviso to section 3. of the act . — 


nishes no authority to receive an application 


to locate, enter, or select lands which have. 
been merely withdrawn for classification. but 


not yet. classified, and holding the same sus-_ 


pended pending the result of a hearing upon 


the request of the applicant.to determine the 
_ character of the land with. Teference | to es 


39. ‘Where 8 desert antes of more than 160 
acres has been allowed for lands withdrawn 
for examination, and: classification with re- 


Spect to coal value, the entryman: will ‘be 


required, under the provisions of sections 1 
‘and 2 of the act of June 22, 1910, to amend 


his entry so as to reduce the area, to 160 acres 


and to show that the application is made in 
accordanes. with and subject to the provi-- 


sions and reservations of that.act-:....:.....2 


40. The provision in section 3 of the act of. 


. June 22, 1910, according applicants for lands 


classified as coal an opportunity to disprove. - 
such classification and secure a patent. witb- 
out reservation, applies only to lands: which : 
have been classified ‘as coal, and. can not be . 


89 
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Acts or MARCH 3, 1909, AND JUNE 22, AND oa 


25, 1910—Continued. 


invoked: by. an applicant. or ‘lands hicks 
' have been merely withdrawn with a-view: to: 
classification.....2.....262+-466 Si sees ee: 


Commutation. — 


See Homestead, 21-22, 


Confirmation. . 


1. Where a proceeding was initiated soning 


an entry within two-years after the issuance — 


of the final certificate,.the mere postpone - 
ment of the taking of testimony ‘until after .. 


the expiration of that period does not work _ 


 @ discontinuance: of the: proceeding or bring 
the entry within the proviso to section f of . 


the act of March 3, ie peewee seine 


.. 2, The proviso to. section 7 of the act of 


March 3, 1891, does not apply to entries under 


“the coal-land laws... asso wane cee ene ec eenns 616 
Contest. | 0 


See Desert Lands, 9; Practice, 1, 3-5, 12-15; oe 


Reclamation, 1, 8; Reservation, 4. ~~ 
“1. The charge in an affidavit of contest 


- against a homestead entry that the entryman 
has “wholly abandoned” the land is suffi- ~~ 
-cient, without necessity for the further alle- 
gation that the abandonment has continued: 
for more than six months; and upon proof 
- or admission of the charge te: ney, is sub- 
‘|. . ject to cancellation......0...0 02222. .2.--222-- 


2. In a contest. charging. abandonment: 
proof, after due notice; that the entryman has 


tory statement theretofore filed by the appli- 


-changed his residence from the homestead © - 
- to another place, warrants cancellation of the — 
entry, without: reference ‘to the duration of. 
his residence elsewhere... -.. She aeintiaeieeds . 
3.. Upon the timely. presentation of an — . 
‘plication to purchase coal lands the declara- 


cant becomes functus officio, sofarasstrangers ~ 


- to the land are concerned, and can not there- 


after be made the object of ‘contest ay anal : 


4, The act of January 28, ‘910, granting a © 


leave of absence to homestead settlers in cer- - 


tain States for a period of three months from - 
the date of the act, does not have the effect a 


to protect such. entries from a charge of ~ - 


abandonment for six months after the termi- _ 
nation of the period of.absence granted; but - 


-. where absence next prior to such period of ~~ 


leave;-and absence next following the same, 


properly lie..... eee Ee eee ee 5 
5. Where an affidavit of. contest by a placer 


“mining claimant against a horhestead entry 
. charges that the land in controversy is min- 
eral in character, and contains averments 


- together amount to more than six months; 
contest on the charge of abandonment will 


sufficient to apprise the homestead claimant ~~ 


of the nature of the case and to enable him 

_- to prepare his defense without.danger. of sur- ° 
prise, it is not necessary thatthe affidavit . 
further contain positive averments as to the 


- INDEX. 3 


Contest-—Continued: Rae ee tone, Page. 
character of each 10-acre legal subdivision, — 


based upon’ personal knowledge; but upon -. | 
trial of the case it will be incumbent upon. 
the mineral claimant to establish .the actual .:- 


_ discovery or disclosure of mineral upon each: ~- 
location involved and that the area in conflict 
is prima facie mineral in character, containing - - 


a placer deposits; and for the purpose of so - 


showing the land ‘to be mineral in character. | 
it may be divided into 10-acre subdivisions, _ 
and the contest. may. be sustained as to such 
10ecre tracts as. are SnOM EY to Pe ‘of such. ~. 
one Ora ee a ee eentee es 642 


- Contestant. | 


' See Practice, 38, 13; acinus: 6-7; Reser- on 


vation, 4-5. - 


“GENERALLY. | 

1, One who files an application. to onter, re- 
lying upon @ relinquishment filed concur- - 

rently therewith but executed 16 months be- 


fore by a former entryman forthe same land, 


and without having made any inquiry at the ° 
“local. office of the land district in which the.” 


~_ land is located to ascertain whether any con- 


“test was pending against such entry, does not — 
thereby acquire any such right as will- defeat 
the right ofthe contestant under anintervening . 
well-founded contest filed in good faith, not- ‘i 

- withstanding the relinquishment.was im no — 


wise the result of the cena ch 606 
|. PREFERENCE RIGHT. : ede, 


iy Bs No preference right of entry can be se | 
- .gured. by. contest against an application : for . 


é segregation of lands under the Carey Act..... 879°] 


_. 8. Neither a coal declaratory. statement nor - 
application. to purchase is an ‘ “ entry”? within | 
_ the meaning of the act of May: 14, 1880, and no | 
. preference right. of entry can be secured OY. . 
‘contest against the same......----.-...+-++-- ‘275 
4. There is no statutory right. of contest 


- against a. forest lieu, selection, and no pref-  _ 


erence right of entry inures to.a contestant ~ 


who procures the cancellation of a selection... 278 | 


5: The right of liew selection. accorded by 
the act of June 4, 1897, is not transferable; ‘and 
_ the presentation. of such a2 selection by a suc- - 
" cessful contestant, not in his own Tight but as .° 
attorney in.fact.for another entitled to make _— 
a lieu selection under that act, is not a proper 
exercise of the preference right of entry, and 
no right: inures to contestant by virtue of ages 
attempted selection ...:.2..2...----...02222-- 284 
6. Theact.of May 14, 1880, contemplates that - 
entry. by a.successful contestant in exercise of - 
the preference right accorded by that act. shall. 
be:made by contestant in his own name and. | 
for his own. benefit; and where a.contestant — 
- procures the Northern Pacific Railway Co., . 
within the preference right period, to make 
selection of the land under the act. of July:1, : 
1898, for his benefit, in. attempted exercise,of: — 


his preference right; such selection is not;a” °° 


valid exercise of the right accorded: by: the act - 
of 1880 and will not defeat a prior adverse ap- - 


plication to enter the. Jand cin l Pieces sees wits 121 | 


Contestant—Continued. 
- PREFERENCE Rigut—Continued. 
"7, Where a successful contestant within the - ae 
: preference right. period filed a soldiers? addi-- = - 
+ tional application, and aiter the expiration of - 
> that period filed a homestead application in | 
attempted substitution for, and waived all 
* @laim under, the soldiers’ additional applica- 
' tion, he acquired no right. under his home-- 
' stead application so filed as against an ad- 
" -versé homestead application filed after cancel- 
_ lation of the entry and held suspended pend- 
_ ing exercise by comastent of ‘his pretrene. 


671 


8. ‘The preference Tight of entry awarded to <7 
@ successful contestant is not. an absolute and 


-- unconditional right to make entry regardless a, 
_ ofthe status of the land at the time of cancella- 
tion of the contested entry, but is only the pre- ~ 


ferred right, to the exclusion of other appli- 


cants, within the preference right period, to. 
. make such entry as the land may be subject. 
. to at the time he tenders his application..... 71: 


9. Where, at the time a successful. con- ~ 


testant Inakes entry in exercise: of.the pref- 7 
- erence right, the land is: subject. to entry only - . 
* under the act of June 22, 1910, he is bound by 


the provisions of that: act; and as said act does 


not authorize commutation of homestead en- 
_ tries made thereunder, commutation of such 
- Sentry can not: be allowed... 222-222... ec cee ay ps 


10. .A successful contestant in exercising his i 


preference right of entry upon lands within a © 


reclamation: project is limited to one farm 


unit, although such unit may embrace less * 


than the area. covered by: the entry he con- .- 
tested....-..-- Lamgeeetousceicuceewthowanw men 286 
. 11. Asuecessful contestantof an entry within te 


-areclamation withdrawal is not barred of his. « 
~ preference right. by section 5 of the act of June: ~ 
25, 1910; but said section has the effect to post-  . 
_pone the. exercise of such right: until the - 
_ “project is so far completed that water can be... 
- applied to the land and the Secretary of the ~ 


Interior has. made. public. aDnOUnicomeny ae aig 
that PACU Side ed lee Se See ta 286 
12. Section 2 of the act of May 14, 1880, con~ 


‘templates that’ the notice of preference Tight | 
to a successful contestant shall issue at a time: - 


when the land is-subject to entry and be sent... 
to contestant personally; and notice that the 


-“Jand will become subject to entry at.some fu-. a 


ture day, or notice by publication, or notice . 


to his attorney, unless shown to have been. — 


actually received. by contestant, is not suf ee 


13. fhecton Qof theact of March3, 1911, -pro- 


viding that where contests were initiated. — 


prior to the withdrawal of:lands-for national. °.:. 


forest purposes ‘the qualified . ‘successful : ‘con. 


testant may exercise his preference right. to 2» 


enter within 6 months after: the -passage of A 
‘said act, contemplates that.a contestant seek-.- 
- ing to exercise his preference right-under that. | 


act shall be qualified as an.entryman ‘atthe. 
date he makes application toenter,andifthen 


not qualified his oe ‘must be rejected, ee | 


-Plge, a 


xe 
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| Contestant—Continued: | Desert Land—Continned. | 
PREFERENCE RicHT—Continued. - Page; | Entry—Continued. Pa ge 


notwithstanding he may have been qualified .. 
at the time. the- Dees right of oan was 


Cultivation. | 
See Homestead, 23-26. - 


Decision. 


See Land Department, 2-3; Practice, 2, a, 
16. .' = 
Desert pana: 

- See Final Proof, 1. 
ENTRY. . 

1. A desert Jand entryman. is not entitled, 


in making annual proof, to credit for i improve-. 
ments placed upon the land by a former entry- 


2. No expenditures: can ‘be. credited on an- 
nual proofs upon 2 desert land entry unless 
made on account of that particular entry; and 
expenditures once credited can not be again» 


3. ‘The act of March 28, 1908; prohibiting - 
 desert-land. entries on unsurveyed lands, has 
‘Ro application to the lands in Imperial Valley, 
Cal., authorized to be.resurveyed-by. the + act . 


of J ‘aly DIONE vata wid indetewesssnees canoes 257 


4, By taking an assignment of a desort-land . 
entry the assignee is substituted: for the origi- _ 
nal entryman, and his rights under the entry _ 
_are the same that they would have been had 
he made the entry in the first instance.....-. 82 

5. The assignee ofa desert-land entry, other-. 
’ wise qualified, has the same right of second 
entry based thereon, under the act of Febru-_ 
ary 3, 1911, that the original entryman would 
have had if no assignment had been made, 
Tegardless of whether the assignment, to him 


‘was made prior or peupeeday to the date of: . : 


- the act....- Uvedus shes wh wesseeeteesesecesess< . 82 
6. The assignment of 2 esseyiaid entcy is 
not-an abandonment thereof; and one who . 
has exhausted his right under the desert-land 
law by making entry, does not, therefore, by. 
'. assignment thereof, become qualified, under. . 
_ the act of February 3, 1911, to take another . 


desert-land entry by assignment. ...... ise, 7 O° 


7. The initial payment of 25 cents per acre. 


required of a desert land entrymanatthetime .— 


of filing his application is within the term 
“filing fees,” as used in the act of February. 

8, 1911; and the fact that an entryman re- 
ceived for his relinquishment the amount of | 
such initial payment does not disqualify him _ 
to make second. desert. land snety. under that. 


8. A ‘desert sneTt who had actually 
abandoned his entry, and which was subject. 
te cancellation on the ground ofabandonment _ 
at the date of the act-of March 26, 1908; is. 
within the. provisions of that act, and is not 


disqualified’ to make second desert entry. | 


thereunder merely because -his abandoned - 
ony is still of record... ..;..%, weeratesteeeees 378 


9. A. pending Souieet sanigt a desert-land 
entry will not prevent the allowance of an ap- 
plication for extension of time under the act’ - 


of March 28, 1908, where the application: is 


based upon facts which bring the case within oe 

the provisions of said act........-.1------0:. 603 
10: ‘The provision: in the act of. Mages 30; 

1890, limiting the amount of land that may be 


acquired by-one person: ‘under the agricultural — 
. public-land laws to 320 acres, will prevent one 
-who has of record an entry made under the: 


enlarged: homestead act for 320 acres, or its 

equivalent, from making aney under the 

desert-land law....... Me cateeaa tl stern ot 283 
11. Where a desert entry of ‘more than 160 


acres has been allowed.for lands withdrawn. 


for examination and classification with respect — 


7 to coal value, the entryman will be required, 


under the provisions of sections 1 and 2 of the | 
act of June 22, 1910, toamend his. entry Soas to. | 


reduce tbe area to 160 acres and to show that | 


that the’ application is made. in accordance _ 
with and subject to the: provisions and reser- 


vations of that eee ens ale 
“Spare SELECTIONS. = 


12. Regulations of September 7; 1912, gov-. : 
erning temporary withdrawals ‘under the 


Ware y ACh ss Ss sacs decease 256. 


13. An application for. segregation of lands ee 
under the Carey Act while pending precludes 
other disposition of the lands; and applica- 
tions to enter lands embraced in pending 
selections under that act will not be received 
and suspended to await final action uponsuch - a 


‘selections, nor Will any rights be recognized as_ 7 
-. initiated by the tender of such applications... 379. 


14. In the segregation of unsurveyed lands 


- under the Carey Act it is not necessary that 


entire townships be selected or that the outer |. 
boundaries of the withdrawn areas be marked 
and defined on the ground by artificial posts 

or Monuments; it is sufficient if the tracts of 
unsurveyed lands be designated by a metes- 
and-bounds description connected at some 


" point with a bearing to a corner-of the public 
“surveys, 2 monument, or a natural object in 

the neighborhood, supplemented by.a state- 
ment of the probable section, township, and | 
~ range i in which they will fall when n surveyed. 649 


See. Coal. Lands, 10-13; “Desert: Lana, 1; 
Homestead: Reclamation, 9-17; ag 

1. ‘The mere fact that.an applicant to amend 
under section 2372, Revised Statutes, as. 


amended by the act of February 24, 1909, 
-Tnade his origina] entry under the enlarged : 
homestead act, whereas the land to.which he... - 
desires to amend has not been designated as 

‘subject to entry under that act, but is subject — 


to entry under section 2289, Revised Statutes, . 
is noobjection toallowanceof theamendment, - 
provided the character of theentry bechanged - 


- to stand -under-that section and restricted to. 
“hot more than 160 ACTOS. 2 i ceneesceeenee teers a ae 
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| “INDEX. | 


- Equitable Adjudication. | ounestead Ganianeds | ig: He 
_ Bee Mining. Claim, ie i" Page. - Wipow; HEtmrs; DEVISEE—Continued. Page, . 
- Evidence. , band’s entry, she thereby, by reason of loss | 


1. The department: can not recognize as. 


binding upon it any stipulation entered into. 


ata hearing by specialagents. and attorneys for | 


: _ the parties in ‘interest which may preclude the 


consideration in the case of any question vital . 
to the validity or Tegularity of the claim - 


involved... DG lath ata cn aa ata 655 


“2. It is incumbent upon ‘an euplicauk for 
patent or entryman to submit such evidence: 
as may be required by law, regulations, or 
ruling of: the Land Department, to show that 
the land is of the character subject: to his 
claim, and that he has. complied with the law.” 
and regulations. with PEeDeUt, eperen eee ~~ G55 


- FimalProof. 2 2 2 2 2 =) * 
1. Instructions of May 21, 1912, under act of » 


- April 30, 1912, authorizing extension of time | 
to submit desert-land proof... . pidrcer rane eee 28 { 


_ 2 Tnstructions of October, 24, 1912, ‘respect- 
ing credit for prior, Paya upon second 


3. Final proof under fhe enlarged home- . 
stead act, covering both surveyed and unsur-— 
veyed land, can not lawfully be accepted, nor 
entry allowed, as to the unsurveyed land, 
until survey chert has- been made and 
approved. Senate nous Midecduciuaee ceucdawees A24 


° Forest Lands. 


See Reservation, 2-9. 


Gas Lands. | 
See Coal, Oil, and Gas Lands, 3. 


‘Hearing. 
See Practice, 8-11. 


Homestead. — 
See Final Proof 


GENERALLY. | fs 
1. Wherea homestead applicant holds lands 
under color of title by tax deed and ciaims | 
them as his ownD,. the Land Department will 
not undertake to probe minutely: the title 
thereto, to determine whether the State law 
relating to tax sales was in all respects .com- ~ 
_. plied with; and in the absence of an affirma-. 
- tive showing to the contrary by the applicant, ioe 
he will. be held the * proprietor”? thereof 
within the meaning of the provision of section. 


2989 of the Revised Statutes declaring diss | 


qualified to make homestead. entry one who 


_ isthe DregHetae of more than 160 acres of land. 387 


By WHoM. 
2. Where a married woman, a minor, is die: 

serted by her husband, she does not thereby, 

so long as the disqualification of minority 

exists, become qualified, as a deserted wife, . 

to make homestead entry, unless she be. the 

head of a family placerat jen eeeweless ate siinws -- 510 


aa WiDow; Hus; DrvIsEr. 


3. Where the widow .of a: deceased home-. 
‘steader i is remarried to an alien, without hav- 
* Ing submitted ‘proof upon her deceased hus: » 


- §5736°—vorn 41—12—43 . 


| of citizenship, becomes. disqualified to com- 
_ plete such entry, all ri ights under which there- 
_ pon descend to. his ses Sock aoa ty wenn < 598 


 SECOND.. 


4, The fact that. a homestead: enieraien: re- 


- ceived for the relinquishment of his entry a 

-_ small fee paid to a commissioner for executing . 

_ his homestead entry. papers, in addition to. 
. the filing fees paid to.the local officers, will not. - 
- disqualify him to make second entry under... 


the act of February 5; 191s acess 523 
-5.-The term: «filing fees,’ as usedin the act. 


of February. 3, 1911, includes any moneys re-: 
quired by law to be paid.at the time of the 


making of a homestead entry; and an entry-. 


man.of former Indian lands who relinquishéd:. 
. his entry for an amount not exceeding the fees. 
-and commissions. and. the installment of the - 


purchase price paid by him at: the time of. 


“making: the- entry, is: within the paren of: 


6. Where a homestead entry has feat abso-. 


 lutely abandoned, and is subject to cancella- 
‘|. tion on contest or governmental proceedings. . 
on that ground, the former entryman,. by 
. thereafter relinquishing the entry:and selling - 
- the movable improvements thereon at less” 
than cost. and ‘well within their reasonable. 


value, does not disqualify himself to make 


|: second homestead entry under the provisions: 


of the act of February 3; Pies _ 


spatunerd 


. One who made homestead entry for less 7 
‘in 160 acres can not, by making additional 
entry and invoking the rule of approxima- 


_ ‘tion, be permitted to secure a gréater area of 


land in the aggregate than he might have em- 


| __braced-in his original entry...... ee ie oahahe aa 391 


8. The right of additional entry. accorded 


by section 6 of the act of March 2, 1889, is for. 


such an amount of land as “ added to the . 
quantity. previously so entered by him shall’ 


- not exceed one hundred and sixty acres’’; 


and one -who made. an original ‘homestead 
entry for 20 acres is not entitled, by invoking 
the rule of approximation, to make an addi- 


tional entry under said section for 160 acres, 


and so acquire in the aggregate 180 acres... Baie 886 


SOLDIERS’ ADDITIONAL. 


9. Circular of July ale, 1912, and ane 


ment of November 20, 1912; relating.to loca- 
. tion ofsoldiers’. additionalrightsin Alaska, 116,356 


.10. Instructions of March 8, 1913, under the. 
Spaeth decision, respecting the application 
of the rule of approximation in the location of. 
soldiers’ additional Tights....2....2--.--..-.. 490 

11, The rule of approximation announced 


7 in George E. Lemmon, 36 L. D., 417, a9 ap-. | 
- plicable to. locations of soldiers’ additional 


rights, is recalled and. vacated, and hereafter. 


‘no approximation will be allowed i in the locar _ 
tion, by an assignee, of two.or more such | 
- tights on.one body of land... seen eee - 487,489, 490 


674 


‘Homestead—Continiied.- , | 

SOLDIERS’ Apprmonar—Continiied. : hs Page. 
12. The Land. Department will not retum 

. ‘papers filed in ‘support. oi a claim of soldiers’ ° 

additional right. under section 2306, Revised | 

_ Statutes, where the claim is found to be in- 


1 eee sted ucesbensne Capaonee: 506 | 


13, The making of an adjoining farm entry 
. for an amount of land which added to the - 
original farm aggregates 160 acres exhausts 
the homestead right; and such an entry ‘can 
-not be made the basis for a soldiers’ additional | 


- entry of other lands... 22... 02.0022 20ceeccede 129 


14. Upon the death of @ soldier entitled to ; 
an additional right. under section 2306, Re- 
vised Statutes, leaving persons qualified to 


- take under section 2307, the right passes im- 


mediately to those entitled to the succession, 


and does not vest in his estate.......---..--- 361 


15. Where the. additional right passes to 
the widow, there being also minors, it is with 
the condition subsequent of divestiture in. 
case of her death or remarriage without hav- 
ing used or assigned it; but upon passing to 
. the minors the right: becomes perfect and ab- 
solute in them, dependent upon no condition,,. 


- qualification, or liability to divestiture. ..... 361. 


_ 16. The right conferred upon.the minor 

children by section 2307, Revised Statutes, ds 
not conditioned upon appropriation thereof 
by @ guardian during their minority, and fail- 
ure to so appropriate it in nowise affects their 


title to the additional right -under the statute. 361 


17. The order of succession to a soldiers’ ad- 
ditional right is fixed by section 2307, Revised . 
- Statutes, first, to the widow, and second, in 
event of her death or remarriage before use or 
assignment of it, to the original entryman’s ° 
minor children; and State laws and State 
_ courts are not competent to control, divest, or 
defeat the order of ‘succession - so fixed by . 


* SEAT a oo dencle coc uci ude pat haa eeu es 361 


18. No right of additional ie: under sec- 
tions 2306 and 2307 of the Revised Statutes 
exists where prior to June 8, 1872,.the date. 
the law now. embodied in said sections was 
enacted, the soldier had died, leaving a widow 
but no children, and the widow had Temar- 
ried and wasat that datea married woman.... 383 

-19. An order by.a probate court of the State 
of Missouri, ‘directing an administrator to sell 
a soldiers’ additional right, which does not 
prescribe the terms of sale, as required by 
section 117 of the Revised Statutes of that 
. State, is, under the construction placed upon 

said section by the Supreme Court of the 
State, null and void; and an assignment of 
the additional right based upon such order 
will not be e recognized by the uaene Depart- 


- 20. One who prior to the date of the adop- 
tion: of the Revised Statutes had made home- 
stead entry for less than 160 acres, which 
was canceled for abandonment, and subse- 
sequently, also prior to that date, upon his 
_ statement under.oath that he had-not thete- 
tofore perfected. or abandoned a homestead 
_ entry, was permitted to make another entry, 


Homes tead—Continued. 
.. SOLDIERS’ Amprmonat—Continued,, 





INDEX. 


_ Page, 
for 160 acres, which was later also canceled for - 
abandonment, will not be heard to claim 
that the later entry so made by him, which on 


_. itsface was regular. and legal, was a nullity, , 
' in order to bring himself within. the terms of 


section 2306, Revised. Statutes, as one. who 
prior to the adoption of the Revised Statutes 


. had “entered under the homestead laws a 


quantity of. land less than 160 acres”. ..2.... 506 


COMMUTATION. ee 

21, Commutation ear upon. hginestead. 
entries, showing less than 14 months’ resi- 
dence, should not be received, except in cases 
where BEAEONOEY. aubhorty exists to the con-- 


MALY oie beget So acy Cone din detecowee=t. , 805 : 


‘22: Where, at the time a sasceeril ¢ con- 


_testant. makes entry in exercise of the prefer- 
erence right, ‘the land i is subject to entry only 


under the act of June 22, 1910, he is bound by 
the provisions of that act; and as said act does 
not authorize commutation. of homestead en- 
tries made thereunder, commutation of such :- 
entry can not be allowed. . ales Sr ere hes 


Cuumrvanion. . 


| 23. Summer fallowing can not be accepted 
as the equivalent of cultivation under the 
Momested lAWS i106 locos a eciee so beewe dee sews 531 
24. The homestead law contemplates a con- 
tinuous compliance both as to residence and 
cultivation, beginning withthe date of 


25. Upon the death of an enya those 
upon whom the statute casts the right to per- 


_fect title under the entry are merely required 


to continue cultivation and improvement of 
the land, so that failure to cultivate in any _ 
given year subjects the entry to contest and. 
possible cancellation............:-:-ee-----++ 119 
26. In this case the Seren died a 
months after entry without residence upon 


_ or cultivation of the land entered. After 


more than 4 year had elapsed following the 
death of the entryman the widow caused 10 


acres to be cleared and harrowed. On con- 


test, it is held that this showing does not 


meet the requirements of the homestead law 
and cancellation is ordered. .......... buaceeel lle 


Act APRIL 28, 1904 (Additional): . 
27, Cireular of October 2, 1912, concerning 
additional homestead entries under section 2 
of the act of April 28, 1904.......2...5.....-- 292 
28, Additional homesteads under the ack of 


; April 28, 1904, are not subject to commuta- 


‘KINKAID ACT, 


29. Revised regulations: of December 18, 
1912, under the Kinkaid Act.......-....----- 492 
_ 80. The provisions of section 6 of the act of 


- March 2, 1889, authorizing additional home- 


stead entries, apply only to ordinary: home- 
stead entries of less than 160 acres, and have 
rio reference whatever to entries made under ~ 
the provisions of the Kinkaid Act, allowing 
entries in certain territory not to exceed 640 


INDEX. 
_ Homestead—Continued. See | Homestead—Continsed. he 
KINKAID Act—Continued. ; Page, | ENLARGED—Continued. “Base. 


31. Section 7.of the ‘act of. ‘May 29, "1908, 
amending the Kinkaid Act and authorizing 
one who has an entry thereunder of less than - 
640 acres to enter sufficient contiguous land ~ 
to aggregate 640 acres, has no application to © 
one whose entry under the. Kinkaid Act was - 
limited to less than 640 acres because of the _ 
fact that he had theretofore made entry under ~ 


_ thie general provisions of the homestead law - 
 - -said section contemplating that the aggregate . 


of all entries by one person—under the general . 
homestead law, the Kinkaid Act, and the 


amendatory act—shall not exceed 640 acres... ++ 285 , 


- ENLARGED; a 
82. Instructions - of . Aagant 14,: 1912, con- - 
- cerning: additional . entries: under enlarged | 


homestead acts.....- 0. - oe cence eeeeedeeeeee 149 


33: The Holding of 160-acres by: desert-land: 
entry does not disqualify an applicant under | 
_ the. enlarged homestead act. from making 
~ entry under that, act for: the ou amount of 


. 34, After the submission: of commutation 
proof upon a homestead entry such entry can 
not be made the basis for.an additional entry ~ 
' under the. enlarged homestead act of February 
19, 1909, although payment of the commuta- 
tion money had not been made at the time the - 
additional application was filed. ....02..... .- 867 
35..A homestead entry upon which final — 
proof was not submitted within the period ~ 
fixed therefor by statute can not, after the ex- 
piration of such period, be made the basis for’ 
an additional entry under section 3 of the act 


of February 19,1909........00......00.00220e- 134 


36. An additional entry under section 3 of 
the enlarged homestead act of February 19, 
1909, can not be allowed where the additional: a 
lands applied for, together with the lands: © 
embraced in the original entry, exceed 1}miles — 


inlength.-..-.--.22...---c-26. Sanne eeee seuss 20a! 


37. One who made Horinatead. entry for'less — 
than 160 acres and subsequently made addi- ' 
tional entry under section 6 of the act of 
March 2, 1889; for an amount of land which. 
together with the original entry aggregates 160 — 
acres, is not entitled to make further entry un- 
der section 3 of the enlarged homestead act 
as additional to the. entry made oder Said 


section 6 of the act of 1889... .222..2..2.04- . 381 
38. One who by making adjoining farm en- = 


try exhausted his homestead right is entitled 
under the provisions of section 6 of the act of... 
March 2, 1889, if otherwise qualified, to make _ 
another entry ‘for such an amount-of land as : 
added to the amount embraced in the adjoin- 
ing farm entry will not exceed 160 acres; butis 


not entitled to make further entry,-by virtue. 


of the provisions of section-3 of ‘the enlarged: 
homestead act- of ‘February 19, 1909, as addi- 
tional to the: entry made: under the act of 1889. 138 
:39. An entryman in making proof of. resi- 
dence under the enlarged: homestead act of - 
February 19, 1909, is entitled, under section 
2305 of the Revised Statutes, to credit for: 


Military service; but the provisions of said 





section can not be extended. to relieve him. 


. from the specific requirements of the enlarged — | 
- homestead act respecting cultivation ....2.:. 2: 366. 


' 40. The provision in the aét of August 30,° 
1890, limiting the amount, of land' that may be ~ 
acquired. by one person under the agricultural ae 


- public-land laws to 320 acres, doesnot prevent — 


ohne who has acquired title to 160 acres under 
the desert-land law, and who is entitled to 
make homestead entry for 160 acres under the : 
general. provisions of the homestead law, 


7 from ° making entry and: acquiring title to 


320 acres under the enlarged homestead act of 


- February 19,1909. .......sveveteeweeeeceses _. 418 


41, The act.of August 24, 1912,  jalldating: - 


2 certain entries theretofore. allowed under: the . 


enlarged. homestead act, applies only in in- © 


stances where at the. time of making the en-. 


larged entry the entryman had ‘acquired 


: title to a technical quarter-section of land un- 


der the homestead law’? containing Jess than 


. 160 acres; and has no application. where the 


entryman at the time of making the enlarged. 
entry had acquired title to 80 acres Under an 
original homestead entry and had a subsisting 
additional entry under section 6 of the act of 


- March 2, 1889, for a tract of land in a different 


quarter-section which together with the 


7 original entry aggregated 160 : acres... .....: 381 
. THREE-YEAR ACT. 


42, ‘Circulars of July 15, 1912, and February 


‘| 13,1913, under the act of June 6, 1912...... 103,479 


43, Circulars of June 10, and 29, 1912, con- 


_ cerning election under the three-year act. ... 84,99 


44, Instructions of October 1, 1912, under. 


E | act of August 24, 1912, respecting election un- 
der the three-year act. See ar oe em OE 325 


. 45, The three-year homestead act of Ie une.6, 
1912, is. applicable to homestead Lue! in the . 
District of Alaska...:....2i.222.000cecc tee ‘se 358 
46. The failure of a ‘omiestend: entryman - 
who made entry prior.to the act of June 6,.1912,. °° 


i. 


to elect to make proof under the law under : 
which his entry was made, where notice was 
nailed. to him im accordance with the act, 


subjects his entry to adjudication under-said . ~ 
act, regardless of the reason that influenced 
him or caused his failure. to elect to have his 


entry. adjudicated under the old law:.. - coud 111 


47, Respecting the cultivation necessary to” 
be shown upon homestead entries made prior. 
to the act of June 6, 1912, where, through fail-" 
ure to elect, the entries must be adjudicated - 


|" under said act, in all cases where upon ¢on- 


sidering the whole record the good faith ofthe. | 
eniryman appears, the proof will-be accept- 
able if it shows cultivation of at least one-six- _ 
teenth of the area of the entry for one year. and 
at, least one-eighth ‘for the next. year and ap 
each succeeding yéar until final proof, without. 
regard to the particular year of the homestead _ 
period in which the- cultivation of the. Ones s - 
sixteenth was performed........... Pete ARE 5 


-AHomestead--Continnéd.. 
Hee: THREE-YEAR Act—Continued. 





48, The provision in paragraph 18 of the 


f Oe instructions of July 15, 1912, under the three- 
/ + year: homestead. act of. Fine: 6, 1912, that 
where good faith appears proof:may be. 

accepted if. it shows cultivation of at-least. 
one-sixteenth in one. year. and at least one-.._ 


; veee. 


INDEX. > 


eighth in the next and each succeeding year. 


until final proof without regard to the :par- 


ticular year of the homestead period in which : 
the cultivation of the one-sixteenth was per- — 
formed, is applicable to entries made under. - 


- sections 1 to 5 of the enlarged-homestead act 
of February: 19, 1909, as well as to homestead. - 
entries under. sections 2289. to. 2291 (of the 
. Revised Statutes. see meneasensamas ae Cae aay 


tet Imperial Valley. 


“See: ‘Desert. Lend, 3. 


i i“ Improvements. a 


Sea Desert.Land, 1-2; Reservation, 7. 


7 | Lge 


See Railroad Grant, 1-6; ; School } Land, 1, 
8, 7. , - 


‘Indian’ Lariae ben 


1. {Circular ‘of- nae 1912, extending time 
for ‘payment, ‘ander act ‘of April 13, 1912, on. 


Cheyerine- River: and Standing Rock lands: -.. 


2,. Cireular of May 2, 1912,. under. act of 


12 


April 15,: 1912, extending. time for payment 


on Coeur d’Alene lands..:.....2.-.---.0c0ee- . 
3. Instructions of August 8, 1912, under - 


act of July 20, 1912, extending | time for proof 
on Uintah lands. Ty and Dieae iweb uemeek souk 
4, Instructions of March 13, 1913, under act 


of ‘February 11, “1913,. relating to Umatilla . 


«6s ‘Tnstrugtions of May 16, 1912, eupee act: 
“of April -27, -1912, ‘concerning: homesteaders 


on Wind’ River. aise ees ceccces 
6. Instructions of March 3, 1911, 39 L. D., 


fied in so far as they fixed dates subsequent to 


. ‘540, under the.act of February 16, 1911, modi- 


.. the date of the act for:the allowance of settle- 


ments and. entries upon the jones Miereby # 


opened to disposal.......2-.22. 2202222. ceeee. 


78 


7. By use of the word “hereafter”? in the es 


- act of February 16,1911, providing for the 
disposal. of the undisposed-of Red. Lake 
‘Indian lands, Congress intended that such - 
lands should be open to entry immediately 

upon approval of that act........222...22252. 

8. ‘The provisions of section 4 of the act of 7 


February 8, 1887, authorizing ajlotments to 
the minor children of an Indian settler on the 


- public-domain, include stepchildren and all: - 


other children to whom the settler. stands: in. 


MOCO Bren tls 2s ons e sic Paden ls sede ecease 


g. A homestead entry made under the act 
of. April 23,1904, as amended by the act of May 


29, 1908, providing for entry of lands within. 
the Flathead irrigation project in the former ~*~ 


muted under section 2301,.Revised Statutes, 


upon payment of. the appraised price of the 


: ‘Flathead. Indian Reservation,. may. be com- — 


Indian Lands—Continued. _ 
land; but as‘an entryman under said acts is 
required, in addition to compliance with the 





78 | 


Pago. 


general homestead laws, to reclaim at least 


~ one-half of the total jirieable area of his entry 


for agricultural purposes and to pay. the water- 


. Tight charges apportioned against the tract, . . 
- final certificate should not issue. until ‘the 7 
land: has been reclaimed and the. _charges: _ 


apportioned and paid in accordance with the © 


provisions of said acts. ...-.--2...-222+2.--. . 


10. The act of March 4, 1911, providing for _. 


* the issuance of patent ‘upon: homestead. en- .. . | 
_ tries within the former Siletz Indian Reserva- 
_ tion where the entryman had built a house on 


thelandand actually entered intooccupation _ 


act intended to relieve bona fide claimants 


from the rigid requirement of actual resi-. 


_ thereof and cultivated a portion of the land. | 
for the period required by law, isa remedial 


dence for the period of three years contained ~ 


of the act of 1894, respecting residence and 


cultivation, evidencing bona fide intent. to 


make it his home and develop it as a farm... 


- “11. The price: of. Rosebud Indian lands 
opened to disposition under the act of March 


2, 1907, was, under the regulations of January 
12, 1909, $6. per acre for all lands entered dur- 


- ing the first period fixed by said regulations, 
_ $4.50 for lands entered during the second 


period, and $2.50 thereaiter. Where by mis- 


-. take in description a tract not intended to 
be taken was included in a homestead entry 


made during the first period and the entry 
was, before the expiration of that period, 


_ in the act of August 15, 1894, but does not. 
_ wholly dispense with residence; and one: 
claiming the benefit of the act of 1911. must | 
Show efforts to comply with the provisions: 


309 


amended by elimination of such tract, such - 
erroneous entry wilinotbe considered as fixing | 
the price of the eliminated tract so far as — 


second period, without anyone making entry 
thereof, the price to be charged an entryman 


 _asubsequent entryman is concerned; and the | 
tract having remained open to entry by 
anyone desiring to take it during the remain- | 
der of the first period and during all of the » 


thereafter should be at the en eh Tate. - 


12. Where by mistake i in description a tract 


- of land not intended to be taken was included © 


in a homestead entry of Rosebud: Indian’: 


entryman thereof is concerned; and.in deter- 


mining the price to be charged-a subsequent 


lands, opened to disposition by the act of 
March 2, 1907, and the entry was later amended. 
by elimination of such tract, such erroneous 
entry will not be considered as fixing the price. 
| - of the eliminated tract, so far as-a subsequent 


entryman, under the graduated scale provided © 
by said act of March 2, 1907, the period during ~ 


which the land was erroneously embraced in 


the first entry should be eliminated from cal- 


culation and not considered, and the price. 


fixed by adding together the period between 


the date of opening: and the date of the first © 


INDEX. 


“. Indian Lands—Continued. — 
"entry and the period between the date ofthe - 
cancellation of that entry.as to the tract in 


question and the date of the later. pany seeues 127) 


_ Insanity. 
- 1: Prior to the issuance of patent upon a. 
eee entry the title remains in’ the 


- diction to fix. the right of ‘succession to the - 
-. land or to determine under. what circum- 
- stances the right thereto shall pass from the 





” exitryman to a successor in interest. ......--- 634 


‘2° The: ‘equitable title which vests in a 


ree : homestead entryman under the act. of June 8,. 


. °1880;- upon. his becoming: insane, is subject, : 
. where the land lics within a reclamation pro- 
‘ject, to the provisions. of the reclamation act; 
"and upon the. establishment: of farm units, — 
+ patent can issue to him for only one of thefarm 
_ units formed from his entry, the remaining 
units being subject to assignment under thé | 
_act of June 23, 1910, by his legat guardian duly 


om . ‘-authorized.to act for him. faring: his mental i 
_- disability. teosee LedUetanlame ans dis oaciis eeet eas + 634 


Instructions. | 
See Tables of; ‘pages xviii, xix. 


Irrigation. | 
aie: See Reclamation. 


Isolated Tract. | 3 
oF Circular of December-18, 1912, concerning. 


sale of isolated tracts.........-:.-..eee-eceees 443 


. 2. Revised regulations of December 18, 1912,. 
governing sale of isolated tracts within the 


area affeeted by the Kinkaid Acts...7...:... 496. 


. 8. Regulations of December 18, 1912, govern. | 
~- ing’ sale ‘of isolated tracts under the act of © 


March 28, 1912.......2060.ieeccceeeeceeee 448; 200 | 


4, Regulations of December 18, 1912, govern- . 
ing sale of isolated coal tracts. under act of. 


April 30, 1912........- eee eee ceeuee 448, 501 | 


8. Under the act of June 27, 1906, the publi- 
cation of notice for'at least 30 days preceding . 
.. the date of offering for sale of an isolated tract _ 
: ig essential to the jurisdiction of the local offi-: 
cers to make the sale; anda sale made on.a - 
publication of less than 30 daysis invalid and : 


: tan notstand....... Sa ieee Pere ge eta eee 587 | 


6, An-order by. the. Commissioner of ‘the 


General Land Office directing the sale ofan ©. 


isolated tract does not affect the authority of 
the President.to thereafter withdraw the land | 
for forestry purposes; and. cash entry allowed oo 
upon. sale of the land after such withdrawal i is - 


7. An order ia the. Gounnisstone: « of. the 4 


General Land Office to sell an isolated tract 
- contemplates ‘the offering of the land for sale 
after legal notice has been: given, and where, 
after offering and accepting a bid for the land, 
- the local officers discover that the. notice: of a 
sale’ was defective, they have jurisdiction, 
without further order from the commissioner, 
to.direct republication of notice and to reofier . 


- and sell the land in accordance therewith. cone 587 


Page. | Isolated Tract—Continued: 


United States, and State courts have no juris- © 


-. public lands, to designate two proper office 


{. .of January 1, 1894, upon registers and:re-°" 
|. ceivers to sitin a hearing in any cause pending 
in any local office where such officer is related _ 
to any of the parties. in interest can. not be - 
_ waived by. consent of. the parties; and- any 
- proceeding hadin contravention of the statute 
“is without jurisdiction and void.. eases aseee 392 


Mandamus. . 


; x 


8. Where, on account of defect in the publi- ~ 


‘cation of notice of the offering ofan isolated - 


tract,. republication and. reoffering- are had, 
and the applicant at whose instance the origi- 


-- naloffering was made appears and bids at'the~ 


reoffering, the sale made to another, a higher. 
bidder, at such reoffering, will not be set aside © 
on the ground that the applicant'did not re- 


ceive proper notice of the time and Place of. 


the Teoffering.....-.-...+.-. nett ti cee e enw coe ee . 588 


‘Jurisdiction. oak 


See Land Department, 46. 


| ‘Land. Department. 


1. Instructions of November 29, 1912; - déaig. | 
nating. the holidays on which subordinate — 
offices of the General Land (Office my ‘be he 


closed. ...... a se tate ae a ee ree ee - 491 ~=—« 


2. The ee of the ‘Secretary of the Teites 


_ rior, in the exercise of judgment and discre- — 


tion, within the authority conferred by: law, 


ie respecting the validity of an application to eu- a 
- ter the public lands of the United States, w will ek 


not be controlled by mandamus.........2:.. 359. 
i -3. A decision. by ‘the register and receiver, - 


_ of other proper officers ‘acting in their stead,» 
‘is more in the nature of a recommendation 


to the | Commissioner of the ‘General Land _ 


Office than a judgment, and the commissioner’ 
has jurisdiction to render. his. judgment, sub- . . 


ject toreview by the Seeretary of the Interior,’ 
irrespective of or in the absence of such rec- 
omiMendationsc<2. . 2. cen eccsetescalar sk 295 | 
4, Under ‘the general ‘provisions: of Jaw - 
charging the Commissioner of. the General’ ~ 
Land Office, under the supervision and direc- 


|. tion of the Secretary of the Interior, with the 

“public business relating-to the: ‘public Jands, a 

- he ‘has full power, in case the register and: . 
‘receiver are deemed by. him. disqualified - to- 









preside at a. hearing in a proceeding affecting: 


to preside at. such hearing in their stead::: 
§. The disqualification imposed by the 


1. The decision. of’ the pennies nat the. 


- Interior, in the exercise of judgment and dis-- 
cretion, within the authority conferred by _ 
law, respecting the validity ofan application 


toenter the public lands of the United: States, 


. will not be controlled by Tmandamus..- ceeeee 359. 2 
| Married Woman. a ESS | 


‘See : Homestead, 2-3; ; Reatmaton, 11-12. 


| Mineral Land. ats, 


‘ See Railroad Grant, I-6;. Withdrawal, 1 
1. The. Land Department-retains jurisdic. 
‘lon to consider and determine the character . 


‘ 


INDEX. 


Mineral Land—Continued. Page: | Mining Claina—Continued. . ‘Page. 


_of land claimed. under the mining laws-until ~ 

deprived thereof by issuance of patent; and an - 
adjudication that land is mineral does not pre- 
clude subsequent investigation. by the: aed 
Department as to its character -.....-.--.... 520 

2, Relinquishment of a homestead entry as. 

to a part of a 40-acre legal subdivision, on. the - 
ground that.itis mineralin character, will not . 
be accepted unless the mineral character of. 

the tract sought to be relinquished is shown: 
to have. been established in accordance with. 
the requirements of paragraph (c) of section _ 
37 of the general mining’ pop ulsHicns: of aon Le 
29,1909.........: Se a Oe EN mee 132 

3.-Land: of little value for agricultural pur- 

- poses, but which contains extensive deposits 
of finely divided pumice or volcanic ash,- 
suitable for use in the manufacture of roofing. 

materials and abrasive.soaps, and having -a 

. positive commercial value for such purposes, 

is mineral land and not subject to disposition 


under the agricultural laws.....-....-..+---. 584 


_. ‘4 The mere fact that land contains deposits 
+. of ordinary clay, or of limestone, is notin itself 
_ sufficient to bring it within the class of mineral 
-lands and. thereby exclude it.from homestead. 
ot other agricultural entry, even though some ~ 
slight use may be made commercially ofsuch — 
deposits. There may, ‘however, be deposits » 
ofclay or limestone of such exceptional nature 
as to warrant the classification of the lands: 


containing them as mineral] lands............ 314. 


5. The fact that‘an entryman under a non- 
mineral public-land law is so inexpert as to be ~ 
unable to recognize existing mineral deposits. 
upon the land; does not warrant the United | 
States in permitting him to take mineral land | 


mE under a nonminera] entry; and it is not neces- 


_ sary in order to declare a tract mineral in 
character. that personal knowledge of the 
_ existence of the mineral deposits be brought 
home to. the entryman, if the pre of min-. - 


erals, be demonstrated. ........-.-++-++- rene 689 


- Mining Claim. 
r GENERALLY. . 
oe, General | regulations of March 29, 1909, 


- reapproved November 6,.1912, and reprinted 


in pamphlet form, with amendments........ 396 
8, ‘Paragraphs 33.and 88 of general regula- 
tions amended... ..- jee s UGcuenemen anes 77, 354 
3. It is the purpose of the mining laws to. 
reserve from disposition and to devote to. ~ 
“mineral sale and exploitation only such lands» 
as Dossess mineral deposits of special or pecul- 

iar value in trade, commerce, ae 


science, or. the arts...:.. 02. ..cseecnonneccceeee 655. 


4. It is not necessary -to entitle a taining 
claimant to patent under section 2332 Revised 
Statutes, that such claimant. shail personally 


have been in adverse possession of the claim = 


for the period fixed by that section; it is se 
- sient thereunder that the claimant and his~ ~ 
grantors shall have held and worked the claim 


for such peed: peas sGoenewnaaess sneer: ao 5 658 





LOCATION. | 
Le Instructions of June 15, 1911, under act of - 


March 2, 1911, concerning oil locations made « - 
_ prior to the date of said act Siaeeen ema cas 91 


APPLICATION. 5 
6. In passing upon a mineral application for 


_ Patent, the good faith of the applicant and the 


use to which he has devoted or may intend to _ 
devote the land is a proper element for con- | 
sideration by the land department as inci- 


_ dental to, and throwing light upon, the real _ 


value ‘and character of the land.............. 655 
7. The verification of an application for pate 


ent to a mining claim by an attorney-in-fact 
~ for the claimant, at a time when the claimant 


himself is both resident and physically within 
the land district, is unauthorized, and entry — 
allowed upon such applicktion is invalid and _ 
can not be submitted to the Board of Equi- 


' table saldaloo ton. baasere Uctu owes eheesee 614 
‘SURVEY. a 


8. Instructions of October 8, 1912, govern- : 
ing plats ofsurvey of mining claims in Alaska, 294 


N OTICE, 

9. The regulations sarap es the publica. 
tion of notice of an application for patent for 
a mining claim require that the notice shall ap- 
pear in each issue of the designated newspaper _ 
published during the 60-day period fixed by - 
section 2325, Revised Statutes, excluding the 


first day of issue; and publication in only one | 


issue each week of a triweekly newspaper, for 
the period of 60 days, does not meet the ree 
quirements of the statute. and Tesuleions: ... 369 


. DISCOVERY. - 


10. An adjudication ey the Land Depart- 


- ment that land is mineral does not dispense 


with the necessity for. making a discovery of 
mineral thereon as.a basis for a moe locan 


Hon G00 PALE. 255s Pens tee sietisccedesee ces 520 | 


11. The requirement of: section. 2320, Re- | 


vised Statutes, that there must be a discovery 


of a vein or lode of quartz.or other rock in 
place, bearing gold or other valuable deposits, 
to support a lode mining location, is manda- . 


. tory ana can-not be waived by me depart- . 


12, To parnttate: a valid discovery upon a 


- lode mining claim three elements are necessary: - 


(1) There must be a vein or lode of quartz or. 
other rock. in place; (2) the quartz or other 
rock in place must carry gold or. some other 


valuable mineral deposit; and (3) the two pre- _ 
 eeding elements, when taken together, must . 


be such as to warrant 2 prudent man in the | 


expenditure of his. time and money in the. 
_ effort to develop a valuable mine............ 320 


13.. The exposure of substantially valueless 
deposits on the surface of a lode mining claim, 


in themselves insusceptible of practical devel- 


opment, but which taken in connection with — 
other established geological and mineralogical _ 
conditions in the district lead to the hope or 


INDEX, 


"Mining Claim—Continued. 
? Discovery—Continued.. 3%, 
_ belief. that.a, valuable mineral. deposit exists : 
within the claim, does not constitute the dis- 
covery of a vein or lode. within the meaning 
of the law nor afford : a valid basis for alode - 
IGCRUION oo lense eee cco ect nae veic 242 
14. The location of a lode mining lain: must 
be supported by. the discovery of the vein or. 
lode within. the limits of the claim located: 
and the exposure of substantially: worthless _. 
deposits on the surface of a claim, which from — 
observation:and geological inference are. sup-— 
posed to indicate that other and unconnected _ 
veins or lodes lie at a greater depth, does not 
constitute a. discovery within contemplation 
of the: law, and is’ not a sufficient pass, fora 


. Page. | 


te a 


Lb. ‘Country rock .in: swhich it is claimed © 
“ kidneys’ ” of copper ore may be expected to 
be found, is nov itself a lode within the mean- 
ing of the mining laws, and the exposure of 
such rock within the limits of a lode claim, 

‘ which may or may not contain mineral, does 
not. constitute'the discovery of a vein or lode — 
within the meaning of the law and is not a 


sufficient basis to support a lode location. vase 25a°4: 


LovE. | 7 

160A mineral deposit i in vein. or lode for- a 
mation—in place in the genera] mass of the . 
mountain—whether the mineral jt bears he 
metallic or nonmetallic, is subject to disposi- 
tion only under the provisions of the lode min- — 
ing LAWS ioe us cenvie ti iuad ce anmeeaeehabuens 403 
_ 17, A deposit of phosphate. rock ‘confined. 
between well-defined boundaries constitutes 
_ @ vein or lode of mineral-bearing rock in place . 
and is subject to disposition: only under the 


provisions of the lode inining laws... Jheeeales 403. 


; PLACER. - eS 
18..A corporation, regardless of the ae . 
of its stockholders, may lawfully locate no. | 
greater placer area under the mining laws 
than is allowable i in the case of an individual, a 


- namely, 20. AOTC cic uss n Sceee cece soon ae ee .. 655 


_ 19. The act of August re 1892, Station 


Oe the location of land chiefly valuable for:build- 


ing stone under the placer. mining laws, ap- 
plies, only. to. deposits of stone of special or — 
peculiar value for structural work, such as the. . 
' erection -of. buildings, and such other Tecog- . 
‘nized. commercial uses as demand and will 


., Secure | the profitable extraction and market- 


ing of the product;. and has no application. to 


% _. the vast deposits of ‘low-grade rock in the pub- _ 
lie domain ‘which possess no. special or pecu-.. 


- liar value for structural purposes, and are use-. 
~ fal only for rough work in the immediate | 


20. “Where an 1 affidavit of contest by a, laces 
- mining claimant against a homestead: entry. 
charges that the land in controversy is mineral 
. in character, and contains averments sufi- 
cient to apprisa the homestead claimant ofthe . 
nature of the case and to enable him to.pre- | 
pare his defense without: danger of surprise, - 


Mining Claim—Continued: 1 


"Paige | 
-PLACER—Continued. 
it is not necessary that ‘the. affidavit further: 


| contain positive averments as to the charac. 


ter of each 10-acre legal subdivision, based. 


upon personal knowledge; but upon trial.of 
_ thecase it will be incumbent upon the mineral 
claimant to establish the actual discovery or. 


disclosure of. mineral upon. each location in- - 


7 volved. and that the area in conflict is prima: ~ , 


facie mineral in character, containing. -placer — 


- deposits; and for the purpose of so showing 


the land to be mineral in character it may be 


divided into 10-acre subdivisions, and the 


contest may. be: sustained. as to such i0-acre. . 


tracts as are shown to be of such character... 642 
| National Forests... 


See Reservation, 2-9. 


| Notice. 


See. Mining. Claim, 9; Practice, 12-16; ‘Set 
tlement, 6. 


| Occupancy. 


See Reservation, 7. 


Wh Oil Lands. | 


See Coal; Oil, and Gas ana, 9 Rattroad 


Grant, 2; School Land, 7.. 
Oklahoma Lands... 
1, Instructions of June 8; 1912, chide act of. 
“April 27,-1912, extending time for. Pernt 
: on pasture lands... 222... ...2.02..22-e nee ee 80 


2. The extension charge of 5 per cent author- 
ized by the acts of March. 11, 1908, and Febru- 
‘ary 18, 1909, for extension for one year of pay- 
ments on purchases of Oklahoma pasture 
lands under the act of June 28, 1906, is inlieu - 
of interest for the year covered by the exten- 
sion; and thereisno authority: for also charging : 


_ interest during that period or for considering ue 
- ‘such extension charge as interest.......2..-5.-267 - 0° | 
8. Extension charges under. the acts of 
° March 11, 1908, and February 18, 1909, should 
_ be computed on the aggregate amount of the 
deferred. payment..and.‘the interest. thereon, 


and not on the deferred payment alone....... 268 . 
4. Any deficiency in payments on account 

of interest. on deferred payments, due at: the 

date:of the act of April’ 27,1912, is subject to 


- division. and extension. under: the Prouens : 


ol Chatact. wisi. cand set accede Sosa cnc pee ade 


B.. Any deficiency. in " extension. payments Gets EC 


made under the acts of March. 11; 1908, and ae 
February 18, 1909, is a debt. due nd: is not... 


“subject to extension, nor is interest chargeable 
' thercon; and payment thereof Iiust bemade 
_ within 30 days from notice, on penalty of can- - 


cellation of the entry... .. Cig suss co eae eee oc! 268 
6. Payment:of the 5 per eent. extension | 
charge under the acts of March 11, 1908,.and.. 
February 18, 1909, on an. installment of the 
purchase. price of Oklahoma pasture lands, | 
operates to extend only the particular install- . 
ment upon which such’ charge: is paid, and. . 
does not operate. to extend any. other pay- 
ments not yet due and upon which no exten-.. _ 
sion charge has been computed or Beds .. 608 - 


680 


Oklahoma Lands—Continued. - Page. 
7. Installments not paid and not extended ~ 

under said acts continue after maturity, and 

extended installments continue after the year: 

of extension, and prior to March 26, 1910, to | 

draw interest at the rate of 6 per cent per an- 

num fixed in the original purchase act of June 

28, 1906, up to the date of the act of March 26, — 

1910, and thereafter at the rate of 5 per cent 


-per annurn fixed by thé latter act............ 608 . 


8. Installments falling due originally, or as 


_ extended under the acts of March 11, 1908, and 


February 18, 1909, after March 26, 1910, draw 
~ interest at the rate. of 5 per cent per annum 
from the date they fail due until they again 
-" become due as extended by t the act of March 


9. Installments falling due as exténded ye 
the act of March 26, 1910, together with the 
interest thereon, are, under the act of April27, — 
1912, to be subdivided into two parts each, at 

the dates they severally become due, oné of 
such parts falling due one year from the date 

‘of the first subdivision and the remainder suc- 
cessively one each year thereafter untilallare  . 
paid, with interest thereon at the rate of 4 per 


Cent per ANNUM... co... e eee eee cece eens 608 


10. Lands in the former Fort Sill wood re- : 
serve, which were by Executive proclamation . 
of September 19, 1906, “opened to settlement 
and disposition under the provisions ‘of the 
act of June 5, 1906,” are not subject to entry - 
under the aoe pioyssions of the homestead 


11, Sections 13, 16, 33, and 36in tise -valled 
pasture and wood reserves are subject to dis-. 
position for the benefit of the Indians under. . 
the provisions of the act of Congress of March 
_ 8,1911, and did not pass to the State of Okla- _ 
homa under its school grant, which must be. . 


"satisfied, so far as these lands are concerned, - 


- under the indemnity. Pevei of the act of. 
June 6, 1900.......... nieve aces suas wweedacs 433 
12. Lands ceded to the United States by. the 
Comanche, Kiowa, and Apache Tribes of In- - 
dians, and by the act of June 6, 1900, made 
subject to disposal under the general provi- | 
sions of the homestead, town-site, and mining | 
laws, are not subject to aispeee under the. . 
timber and stone act.....2..:/..2.-2.-26++- -. 182 


- Parks. 


i. “Regulations under eet of August 22, 1912, . 
making a grant for park. purposes to Canon : 
City and Boulder, Colo...... wiatuweiseees oe 290 
Patent. — © te a 
1. Where a patent, ee jasiied: to a 


... railway company for a tract ofland excepted | 


from its grant by a valid settlement existing 
at the date of definite location, is by a court 
of. competent jurisdiction declared a nullity, | 
and such judgment becomes final, the railway. 
company and all persons claiming under it are. . 
thereby concluded and estopped to assert title 


Fs *-> under:the patent, and the Land Department 
_. _mayaccept thejudgment of the court and dis-' - 
* spose. of. the lend as public land of the United: 


Payment. 





INDEX. 


‘Page: 
‘1. Instructions of October 24, 1912, respect. 
ing credit for pd ‘payment apen ‘Second. 


Phosphate Deposits. _ 


See Mining Claim, 17. 


Possession | 


See Alaska Lands, 11-12; Reservation, a 


Power Site. 


See Right of Way, 12-18. 


Practice. | 


‘GENERALLY. os 
1. Instructions. of December 18, 1912, re- 
specting contests against final entry....-.-.. A412 
2. A decision by the register and receiver, 
or other proper officers acting in their stead, | 
is more in the nature of.a recommendation to . 


+ the Commissioner of the General Land Office » 
_ than a judgment, and the commissioner has 


jurisdiction. to render his judgment, subject. 


‘to review by the Secretary of the. Interior, ae 


irrespective of or in the. paloeice of such recom-- 
mendation. sain sta eS ips ora nar d aeok ran ele 295 
3. Where at the time of the initiation of a. 
contest against a homestead entry contestant 
met the requirements of Rules 1 and 2 of 


_ Practice, by stating that heintended tomake - 


homestead entry of the land and by showing © 

himself qualified to make such entry, the con- © 
test will not abate merely because contestant. 
thereafter becomes disqualified tomakehome- - 


stead entry of that land by exercising his right 


on other land: 4...gc.ccsceadncewss= Se eect iciatere 518 
RULES OF. | —_ 
See Table cd Riles Cited and Construed,, 
- page xxiii. 3 
4. Rule 8, ‘concerning contests, amended. .- 356 
5. Rule 14, relating to contests, amended .. 274 
6. Rule 83, relating to motions for rehearing, 
SMO 4s soies oe meatav sees entee cudeastodaes 175 
7 Special rules governing protests. against 
applications: for permits for development, 


‘transmission, and use of power...... pide Seas JOU: 


HEARING. 
8. The: department: can not recognize ‘as. ~ = 


| binding npon it any stipulation entered into. 
ata hearing by special agents and’ attorneys _ 


for the parties in interest which may preclude . 


_ the consideration in the case of any question | 


vital to the validity or regularity of the claim 

I VOIVEd onc a Sawisatareins neice heck gut 655, 
9. The disqualification imposed by the act 

of January 11, 1894, upon registers and receiv- 


ers to sit in 2: hearing i in any cause pending i in 
_ any local office where such officer is related to 


any of the partiesin interest can not be waived 


‘by consent of the parties; and any proceeding 


had in contravention of the statute is without 


' jurisdiction and void... 2.2... 220... ees ee eee 392 


10. Under the general provisions of ‘nw 


charging the Commissioner of the General 
. Land Office, under the supervision and direc- 
tion of the Secretary of the Interior, with the. 


public. business relating to the public lands, 


_ be has full power, in case the register and 


INDEX. 7 


Practice—Continued. 

| Hearive—Continued.. . 
- . receiver are deamed by him ‘disqiiatified to 
_ preside at a hearing in a proceeding: affecting 
_ public lands, to designate two proper officers 


“Page. 


_ to preside at such hearing in their stead..... 295 | 


11, Consolidation of the trial ‘or hearing as 
to a ‘number of entries. is within the sound 

’ discretion of the Commissioner of the General 
Land Office or the register and receiver, and. . 
“may properly be ordered, for: convenience in | 
the introduction and consideration of the | 
testimony, where there are many material 
- facts in common to all the entries; and one | 

- decision covering all the entries may be ren- — 
dered, instead ofa separate decision as to each 


' NOTICE. ; 
12, The old. Rules of Practice.: were super- 


‘seded by the revised rules which went into — 
_ effect February 1, 1911, and-no jurisdiction is 


acquired by: publication under the:old. ules - 
of notice of a contest filed after such rales: 


- ceased to be operative.-._......2-222.---.2.- 367. 


13. Section 2 of the act of May 14, 1880, con- 
templates that the. notice of preference Tight. 


to a successful contestant shall i issue ata time . ; 


when the land is subject-to entry and be sent. 
to contestant personally; and notice that the - 


land will become subject to entry at some .— 


- future day, or notice by publication, or notice 
to his attorney, unless shown to have.been ac- 


aan tually received by contestant, isnot sufficient. 437 


14, Where notice of a contest is sent by 
_ registered mail, proof of delivery of the regis- 
tered letter containing the notice to the agent 
of the addressee, authorized by him, in | 
. writing, to receive ‘it, is a compliance with the. . 
requirement of Rule 7 of the Rules of Practice * 
~ that service of notice in such case must be 
_ evidenced by the post-office registry return 
. receipt, “ showing -personal ‘delivery to the 


party to whom the same isdirected’’........ 194 


15. Where notice of contest was served 
~ within ‘the time fixed by Rule 8 of Practice, 
the contest does not abate, under that. rule, 
merely because contestant failed. to serve with” | 


the notice a copy of the affidavit of-contest;as 


required by Rule 7—Rule 12 specifically aoa 


claring that no. contest proceeding shall abate. 
because of any. defect i in. the manner of service. 


-. of notice in any case where copy of the notice. 


or affidavit of contest is shown to have been- 

received by. the person. to be served....- conse OLe 
16, Rule 79 of Practice, suspending action — 

for 20:days-from service of notice of a decision | 
of the Commissioner of the General Land. 

‘Office denying the right of appeal, with a view. 

to affording the party against whom the deci- 

Sion was rendered an opportunity to ‘apply © 

- for certiorari, operates merely as 2 super-. 


_ sedeas for the period of 20 days, and is not a— 


_ limitation upon the power of the Secretary 
of the Interior to grant an. application for 
certiorari: filed: after the: expuationat of chet 


Practice—Continued. | 
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| ra - Page, 
PROCEEDINGS BY GOVERNMENT. . 
17. Where a ‘charge of failure to comply with 


‘the law is-‘made by an officer of the Govern- 
 Inent against’ homestead entry upon which © 


fina] proof has been submitted but suspended 
for investigation, the burden is upon the 
entryman to show affirmatively that the re- 


quirements of the law have been met.....:. 513 


18. Proceedings by the Government against. 


: a coalland entry are not invalidated. by reason - 


of failure to serve notice thereof upon the first 
transferee, where he no longer has any inter- 


- est' in the claim and is under no liability to. 
protect those me whom he at translerred... --- 616° 


REHEARING. 
19. Rule 83, relating. to motions for rehear- fo. poet 
ing, BINGNGOG ss. she i wee ccetees 175 


_ 20. Instructions of December 9, 1912, con- 


cerning time for filing motions for Tehearing _ 
under rule 83 i inset Graces a Seat asecnsecsosece 410 


Preference Right. 


See Coal Land, 17-18; Contestant, 2-13: 


Price of Land. 


See Indian Lands, 11. 


Private Land Claims. 


_ 1, The small-holding act of March 3, 1891, ~ 


: has. reference to ‘individual and personal, 


Tights. of: adverse. possession, and there is no 


. authority under the act for merging the sey- 


eral and separate adverse claims of a number 


_. Of ‘persons, claiming as heirs and asserting 
~ and maintaining exclusive right and posses- 


sion to different portions of a'tract inherited 
from ‘a common aneestor, into one claim for — 
the entire tract, either. in the names of all-of - 
the heirs or in the name of one a pEeen rine oa 
All ieaae udalene diwualeee teens sige eweewenwwas 69 


Publie Land, 


1. Acts of Congress granting portions. of the 


public lands for any purpose, or providing for... 


their disposition, should be strictly construed 
and the: grant should not. be enlarged pe im- 
Plication.....-- AGcewasWaues speeetes keatewwes 176- 


Pumice. 


- See Mineral Land, 3, 


a Railroad Grant. 


See Patent; 1. anethe 
- 1. The discovery of the mineral hiavselst of , 


| jana within the primary limits of the grant: 


made to the Southern Pacific Railroad Co. by _ 


the act of July 27, 1866, at any time before the . 


issue of patent will defeat the grant. -...-... 264. 
2. Deposits of petroleum are mineral eee 


the meaning of the act of July 27, 1866. -..... 264 


3. The mineral character of a tract of land. 
within the primary limits of the. grant to the 
Southern Pacific Railroad Co, ‘is prima ‘facie . 
established by its classification -as oil-bearing : 


land; .but the company is entitled,-upon ~ 


proper notice and showing; 'to.a penne: to o 
show error in the classification: icoeeelseuee, 264 
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4, In selecting indemnity lands for the loss 
of mineral lands the Northern Pacific Rail- 
way Co. is not limited to the State in which . 
the loss occtirted|..2<2. 02200 2eaveast sai stesso: _ 571 

5. The company may ‘select. as indemnity 
lands within the primary limits, which at the 

time the grant attached were ‘reserved, sold,.. 
granted, or otherwise appropriated,” but 
which have since been relieved of that impedi- . 
ment and at the time of the selection are un0c- . 
cupied or unappropriated public lands........ 571 

6. The indemnity selection for lost mineral | 
lands may be made within 50 miles of theline 

Ol TG FOAU oo ie coin pewtewasueatwet cha 571 

7. Selections under the exchange provisions . 
of the act of J uly 1, 1898, based upon uncom- | 
pleted claims relinquished under that act -~ 

' because in conflict with the grant to the Nor- 
thern Pacific Railway Co. must in every in- 
stance be Confined to one transaction and to 
lands in a compact body in one land district; 
but selections based upon completed claims. -_ 

relinquished under that act need not be con- 
fined to a single transaction and may embrace - 
noncontiguous tracts in amerent. Jand: dis: 


Reclamation. 

WITHDRAWALS, a ee 
1. Instructions of aneaey 24 and aren : 

4, 1912, concerning contests affecting lands 

' withdrawn under the reclamation act... 171,241 
2. Orders of October 3, 1912, concerning set-.- 

tlement and improvements upon lands with- 

drawn under the reclamation act.:......-... 298 
3. Where a homestead entry covering lands 

within a reclamation withdrawal is con- . 

. formed to a farm unit, the lands thereby un- . 

covered are not relinquished within the mean- 

ing of the act of February 18, 1911, and are not.. © 

. Suni to entry thereunder..........-.----.. 69 

4. The act of February 18, 1911, providing 

re upon Telinquishment of an entry, made — 

prior to June 25, 1914, for lands within a recla- 

mation withdrawal, the lands so relinquished ~ 

shall be subj ect to settlement and entry under 

the reclamation act, has reference only to - 

- lands covered by second form withdrawals, 

. and has no application to lands withdrawn 


"5. The act of. February 18, 1911, providing 
that where entries covering lands withdrawn 
under the reclamation act, made prior to-June . 
25, 1910, have been or maybe relinquished in — 
whole or in part, the lands so relinquished . 
shail be subject to settlement and entry under © 
the homestead law, as amended by the recla- 
mation act, has no application where cancel- 
lation of the entry was the result of a comets 


_ and not of a relinquishment....2.....-.2.---. * 67 


6. A suecessful contestant of an entry. with- - 
in-a reclamation withdrawal is not barred of: 
his preference right: by section 5 of the act of 
June 25, 1910; but said section has the effect to - 
postpone the exercise of such right until the 
project is so far completed that- water can be — 
applied to the land and the Secretary of the . 





WITHDRAWALS—Continued. ae 

Interior . has made public announcement of . 

PNALIAC. srsnnkveunecs aces cies seen sansa 286 — 
7A successful contestant in exercising his . 


__ preference right of entry upon lands within a . - 


reclamation project is imited to one farm unit, © 


s although such unit‘may embrace less than the . 


area covered by the entry he contested. ..... 286 
8. Where prior to the regulations of October . | 

15, 1910, a contest was properly initiated, un- — 

der then-existing laws and regulations, against _ 


- anentry within a second-form withdrawal un- 


der the reclamation act, and the entry was . 
canceled as a result of such contest after the 


act of June 25, 1910, either prior or su bsequent 
. to October 15, 1910, the contestant thereby . 
~ aequired a preference right of entry to the — 
lands involved, notwithstanding the limita- 


tions contained in said act of June 25, 1910, as 


-- to entriés thereafter allowed for Jands within 
. second-form withdrawals, and notwithstand- 


ing the said regulations of October 15, 1910, ° 
which preference right he is entitled to exer-: 


else upon the lands-again becoming subject to 


entry; but contests heretofore dismissed under 
said regulations will not be reopened where’ 
third parties have sedative rights unger such : 
adjudications Gea cedeuesmepeeseeenseneewaas 2 Rs 28 
aia s . ke 

- 9. Instructions of July 25, 1912, ina act 
of April 30, 1912, concerning homesteads in 


_ reclamation POOF res nseuee eS evenade ase? 115 


10. Assignments of homestead entries with-. 
in reclamation projects under the act of 
June 23, 1910, may be made only to persons 
qualified to make entry under the general - 
homestead laws, and subjeet to the limita- . 
tions, charges, terms,, and conditions of the . 
reclamation act........2....20. cee eee eee 421 

11. .The wife of an entryman of lands within . 
a reclamation project is not qualified to take 
an assignment of part of her husband’s entry 
under. the proeisieny of the. act of yu une 23, 


12. The zoolaniation act contemplates that 
one family shall acquire only one farm unit 
thereunder; and where an entry within a 
reclamation. project is ‘conformed to farm — 


. units, thé. wife of the entryman ‘is not quali- 
under the first form Si dna ages DnGatececuaveneney. “OS | 


fied to take an assignment under the act of — 
June 23, 1910, of a portion of hér husband’s 


entry’ excluded from ws farm unit ened 


by him..........:. seg ea aie ewes 422 
13. -The act of June 23, 1910, authorizing the 
assignment of ‘parts of homestead entries 
within reclamation projects, has no applica- 
tion to entries which prior to that act had 
been adjusted to farm units and canceled as 
to the residue, after due notice; and an.at-— 
tempted assignment under that act of land 


_ so eliminated as residue is without authority 


of law and can not be reeognized...........-- 394 
14. Where, in conforming a homestead. - 

entry within a reclamation project: to farm — 

units, a legal subdivision thereof, not retained 


. by the entryman, is, with other-vacant land, 


embraced in a farm unit, the entryman can ~ 


- legal subdivision, for the reason that the legal 
* subdivision, as such, no longer exists, having 


been merged: in the farm. unit; nor can he. 
make assignment under that act.of the farm ~ 


- unit into which such legal subdivision has 


been merged, for the reason that the farm 


unit includes land: not embraced i in. his origi- — | 


nal entry. a ihina is acuombae giniaes ee eale area Aire at cae 422 
15. Section. 5 of the act of Fun. 27, 1906, : 
authorizing an. extension of time for compli: 


-ance with law.on desert entries within recla- 


mation projects, applies only to entrymen. 


_ -who. have been.directly or indirectly delayed 


‘or prevented from carrying out their. plans. 
and works. for obtaining a water supply by: 


- creation of a reclamation project...........-. 877 


a reclamation project the farm-unit plat is. — 
‘amended and the entryman in’ ‘conforming 


16. Where after entry of a farm unit within 


_ his entry to the amended plat retains only — 


part of the land originally entered, he isenti-- 
tled to have the payments theretofore made 


on account of building charges and on account | 
of the Indian price for the land credited to 
the retained portion, but is not entitled to 
have the payments on account of operation - 
and maintenance sO credited... ienbadiuacanee 389 
17. The provision in section '5 of the recla~ 
mation act that failure to make payment of_ 


* any two annual installments when due shall - 


render the entry subject to cancellation, with 
forfeiture of all rights under the:act, is not 
mandatory, but it rests in the sound discre- 
tion of the Secretary ofthe Interior whether _ 
the entryman in such case may thereafter be 
permitted to cure his default by payment of .. 


the water charges, where he has continued to .— 


comply with the provisions of the homestead 


. law; and in event an entry has been canceled 


~ for such failure, the Secretary may, in the 
absence of adverse claim, authorize reinstate-.._- 


ment. thereof with a:view to permitting the 7 


entryman | to cure his RPS eee seem 86 les 
PROJECTS... — x: 

18. Public riotice of May 2; 1912, , relating to a 
Bellefourche PIOCCb ls eae cectet oe 2 


19. Order of May: 2, 1912, governing exten- 
sion of time for Pent on hands in Belie- 


fourche project: ... 2. eee ee lee eee eae ne 6 |. 


20. Order of Fane 25, 1912, extending. time 


for payment in Buford-Trenton project...... 92 


21, Order of May 13, 1912, relating to South 


Side Pumping Unit, Minidoka project....... 15 


22. Public notice of June 24, 1912, relating to . 


. «water service in North Platte project.....-.. 92 


23. Order of-May 23,:1912, respecting: de- 


. ferred payments in North Platte project..... 31 


24.: Public notice of March 11, 1918, concern- 


ing payment of. installments on North Platte | | 
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INDEX, 
Reclamation—Continued. Page. Reclamation—Continued. OO Page. : 
_ Entry—Continued. . - Prosects—Continued. | so : 
- not thereafter, under the provisions of ‘the 25. Order. of July 6, 1912, concerning water | 
act of June 23, 1910, assign such tract as @ rights in Okanogan project... ..-.....-..---- 99 


26.-Order of July 17; 1912, rae to water - 


| service in Shoshone project. ........----+--+- 114. . 


_27,.Order of January 17, 1913, -concerning 


payment of installments on Shoshone project. ‘474 ‘ 


28. Order of July 13, 1912, extending time. - 


. for payment in Fort Shaw: uae ‘Sun River, 


29. Public notice of June. 13,. 1912, concern= . 


'. ing water service in Truckee-Carson project.. 88 — 


30. Order of November 14, 1912, relating. to 


payment. in Truckee-Carson project. Rae ee 433 :- 


31. Public notice of J anuary 17, 1913; re- 
specting building aria in ‘Truckee-Carson - 


- 32, Order of June’ 25, 1912, Teeacink time - 


for payment: in Williston project...........- . 94 


33. Public notice of March 11, 1913, respect-. . 
ing water service in Williston project......-.- 632 

-34, Public notice of May 10, 1912, relating 
to Tieton Unit, Yakima project.:........2:-- 14, 

$5. Public notice of May 31, 1912; respecting 


| ‘Sunnyside Unit, Yakima project......... wa. 3B 


36.. Order of March 6, 1913, extending time © __ 
for. payment. of instalment on rr ae. 613 


Records. 


1, Regulations of October. 17, 1912,. “indie 
act of August 24, 1912, soso: certified 
copies OL TOCOROS oi ntnceecet in cots Sanewesecne 333 

2. Instructions of January 93, 1913, govern- 


ing the furnishing of certified copies of records 


under the act of August 24,.1912.............. 475 
3. Instructions.of November 29, 1912, relat- 

ing to inspection. of serial mamipet registers in. 

local offices. ete ad etnieses owen ies ee re 358 


Rehearing. - 


See Practice, 19-20. 


Relinquishment. - 


1, Relinquishment of a homestead entry as 


toa part of a ‘40-acre legal subdivision, on the 


ground that it is mineral in character, will not 
be accepted unless the mineral character of 


the tract. sought. to be Telinquished is shown - .. 
to have been established -in accordance with 
~- the requirements of paragraph (c) of section | 
_ 37 of the general ane eyes of March 


“132 
2. One who files an application to enter, : 


relying upon ‘a. ‘relinquishment filed con- 
~ currently therewith but executed 16 months — 
. before. by a former.entryman for the same 
- land, and.without having made any inquiry _ 


at the local office of the land districtin which 
the land is located to ascertain whether any — | 
contest was pending against such entry, does 
not thereby. acquire any such right as will © 
defeat.the right of the contestant under an 
intervening well-founded contest filed. in ~ 
good faith, ‘notwithstanding the relinguish- - 


-Nent was in no wise the result of the contest. 605 
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INDEX. 
Repayment. — Pack ‘Mepayiisut’ cantina: 
- GENERALLY, . ACT OF MARCH 26, 1908—Continued. 


1. Where a cpaniealwed: namieatend . 

entry is canceled upon voluntary relinquish-.— 
ment, neither the act of June 16, 1880; nor the 
' act of March 26, 1908, authorizes repayment of — 
the moneys paid in connection therewith....- 63 

9. A homestead entryman who was re- 
quired to pay for the area embraced in his 
ehiry in excess of 160 acres, and was thereafter 
-permitted.to change his entry, under section | 
. 2372, Revised Statutes, to embrace other land 
aggregating only 160 acres, is not entitled to 
repayment of the amount paid by him for the 
“excess.acreage embraced in his original entry. 

3. Where an applicant for patent for a min- 
ing claim, after due notice that charges have . 
” ‘been filed. by .an officer of. the Government 
affecting the validity of the claim, fails to 
make any. denial of the charges or to:-apply 
for a hearing, and the application is thereupon 
. “rejected, he is not entitled, in the absence ofa — 
showing that the default and judgment were: 
taken.as the result of mistake, surprise; or ~ 

excusable neglect.on his part, to repayment 
of the purchase moneys -paid in connection 
with the application for patent. poem Sees 


515 


: «“ BRRONEOUSLY ALLOWED.” | 

_ 4. Where a homestead entry was liowed 
subject to the provisions of the act of June 22, 

_ 1910, contrary to the purpose of the applicant, - 
who filed an ordinary homestead application ~ 
with the intention to secure the land free from 
restriction, and the entryman, rather than . 


'. take the land subject to the conditions im- 


‘posed by that act, relinquished the entry, he 
is entitled to repayment of the fees and com- 
* Missions paid by ars in connection with the 


“CANCELED FOR ConFLicr, ne 

_ 6, An entry voluntarily and in good faith 
- relinquished because in eonflict with a prior 
_ settlement claim of another protected by the 

_ act of May 14, 1880, is “‘canceled for conflict” 
_ within the meaning of the act of June 16, 1880, 
and the entryman is entitled to repayment of 

the moneys paid in connection therewith. dus 


Act or MakcH 26,1908. ie 
6. While the repayment act of March 20392 
- 1908, is supplemental to the act of June.16,- 
1880, it nevertheless affords relief in certain 
-. Gases coming within its provisions where re-. 
payment could not be allowed under the 
earlier act....... Wn sce Wace heres teceeee Soe 
7. The purchase money paid in ‘connection | 
with a mineral entry, made in good faith but 
canceled for. lack of sufficient proof of dis- 
covery, may: be repaid under. the provisions 
of the act of Match 26, 1908.........-s:....-. 
8 The act of March 26, 1908, specifically 
limits repayments. thereunder to ‘‘purchase 
_ moneys and commissions,’’ and furnishes rio 
- guthority for repayment of “fees” paid in - 
connection with. applications for segregation - 
under the ae Act....-. Sees eee hence sues 


328 | 


9. Where a deser t-land entry was made for: 


land other than that intended to be taken; due ~ 
to mistake on the part of the applicant or his _ 
agent in giving erroneous description of the - 


land desired, and the eniry was thereafter for 


that reason voluntarily relinquished, neither. 


the act of June 16, 1880, nor the act of March -. 


26, 1908, authorizes repayment of the moneys. 


- paid in connection with the entry; but in the 


. absence of fraud ‘the entry. canceled upon the - 


relinquishment may be reinstated, if the en- 


tryman'so desires, witha view to permitting | 


him to amend his entry, under the provisions . 


of the act. of February 24, 1909, to- cover other 
unappropriated public land.........-.-.... 


Res Judicata.. 


1. While the rules of res judicata and stare 


‘decisis should be considered and respected by 


65 


the Secretary of the Interior, he. is not pre- 
cluded thereby from taking proper action in- 


Reservation. — : 


INDIAN. 
1. The filing of a peleoeion under the act of 
April 21, 1904, authorizing the selection of 


. any matter remaining subject: to. his jurisdic: : 


- public lands GE exchange for lands in Indian . 
reservations, constitutes an appropriation of 


_, the lands within. the meaning of the act of 


_|-. June 20, 1910, making an additional grant of 


school lands to Arizona, and said latter act’ 


therefore furnishes no obstacle to the consum- 


mation of such selection. pending at the date . 


- of its passage........ serene te Oe Peesenes 
Forest LANDS. . eae 


96 


_ 2, Section 1 of the act of March 3 3, 1911, au- . 
thorizing the reinstatement of homestead en- | 


tries canceled or relinquished because of the 


erroneous allowance of such entries after the © 
withdrawal of lands for national forest pur- 


3. Section 2 of the act of March 3, 1911, pro- 


poses, makes no provision for the reinstate-_ 
ment of canceled timber and stone entries... 


: viding that where contests wereinitiated prior | 


- to the withdrawal of lands for national forest 
purposes the qualified successful contestant 
may exercise his. preference - right to enter 


within six ‘months after the passage of said. 


act, contemplates that a contestant. seeking 


-to exercise his. preference right under that act - 


shall be qualified as.an entryman at the date 


| . he makes application to enter, and if then not. 


qualified his application must he rejected, not- - 


withstanding he may have been qualified at 
the time the gies right of nny was 


4, There is no Seatitory right of . ontiieee 
against a forest lieu selection, and no prefer-- 
énce right of eniry inures to a contestant who 
procures-the cancellation of'a selection.....-. 


5. Theright of lieu selection accorded bythe . 
act of June 4, 1897, isnot transferable;and the © 


presentation ofsuch a selection by a successful 
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Reservation—Continued. | ‘Page. 

- Forrest Lanps—Continued. ae 

- contestant, not in his own right but as at- 

_ tomey in fact for another entitled to make a. 

lieu selection under tbat act, is not.a proper 

_ exercise of the preference right of entry, and 
-noright inures to contestant by virtue of such 
attempted selection..:.0.....022..2...¢.2.0. ; 284 

' 6, A. forest lieu. ‘sslection invalid’ because 

allowed for lands adversely: occupied. at the. 

date of the selection is not validated by the. 
subsequent abandonment. of the lands by the ~ 


ir he Abandoned: cabins, ‘houses, mlonriag; or: 
_ other improvements of settlers who once oc-. 
cupied publicland and afterwards leitit, can. 
_ not be considered: such. possession: or. occu. 
- pancy.as will éxclude the land from forest lieu 


selection under:the act of June 4, 1897..... .-- 647 | 


8. Paragraph:18 of the regulations of July 7, 
1902, requiring that “all papers and proofs’ - 
necessary to complete a selection must be: 
filed at one and the same time, and until they 
are presented no right will vest under the.se-: 
lection,’ has the effect to postpone the vest-. 
ing of title as between the United States and. 
the selector only; but as -between the selector . 
and third parties rights are determined: pri- - 
’ Inarily by the conditions existing at.the date 
of making selection, and the first in right at 


that time continues so until default.......... 278 | 


9. The Commissioner of the General Land _ 
Office is without authority. to receive and pass 
upon proof to support a forest lieu selection of 


ungurveyed lands until the plat-of survey of. 


the township has been accepted by him, and - 
his approval ofa selection of unsurveyed lands — 
‘confers upon the.selector no equitable title;. 
but where the selection is still of record at the 
date of the filing of the. township plat, and the: 
selector thereupon adjusts his selection thereto. 
and submits the same for final approval, such. 


submission is in effect a reselection, and the 


Land Department may permit theselection to — 
be perfected as of that date, notwithstanding 
an intervening protestagainst thesamecharg- __ 
ing thatthe lands were occupied at thedateof . 


~~ the original attempted selection... . wseace eee 278 f 


Residence... | 

1. The homestead. law. conteriplates & COs . 
tinuous compliance both as to residence and 
cultivation, beginning with the date of entry. 119 
_ 2, An entryman for a surveyed tract can 
not, by residing upon an adjoining. unsur- 
veyed tract, receive credit for such residence 


upon the tract embraced in his entry.......- 424 | 


3. While homestead entrymen have some- 
times been allowed credit for constructive 
residence during absences due to official em- 
ployment, such absences. have never been 
_Tecognized as residence on mere settlement. 


a claims prior to entry.......2..2.. Ee eres 430. 


4. Section 2 of the act of January 28, 1910, ; 
granting leave of absence to homestead entry- 
men. in certain States for a period of three 


‘Right of Way. 
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months from the passage of the act, has no © 


application to an. ‘entryman who. failed. to . 


establish residence within the time fixed by 
law and was in default long prior to the date . 
of said act, and such section will not protect 
the entryman in such case from a oletge of 


: abandonment during such period. ee eue iets 118 | 


5. The act of January 28, 1910, granting a 
leave of absence to homestead settlers in cer: 


‘tain States for a period of three months from. 


the date of the act, does not have the. effect 
to protect such entries from a charge of aban- .. 


_. donment for six months after the termination. . --». 
_ of the period of absence granted; but- where. 


absence next prior to such period of leave, - 


and absence next following the same, together. -.» 


amount to more than six months, contest on. - 


the charge of abandonment will Properly l lie. 289: e 
Revised Statutes. — * Gauge 


See Table of , Citedand Construed » Page xxiii. ey 


1. Regulations of January 6, 1913, governing 


~ Tights of. way for ees and peepneue 


| STATION GROUNDS. 


2. Section 1.of the act of March 3; 1875, does 


- not make an absolute grant of 20 acres. of 
_ public lands for station purposes for each 10 — 


miles of road, regardless of necessity therefor; 


- but the measure of the right thereby granted 


is the reasonable necessities of the road, not — 
to exceed either 20 acres to each station or one 


_ Station for each 10 miles... 2.2.2.2... 20.0.0 200- 599. 


3. In making a showing to support an ap- 
plication for station grounds under the act of 


March 3, 1875, the railroad company is not 
~ limited to immediate necessities but may 


include the reasonable demands of the future 


'- based upon existing probabilities. . siiecetedee Ole 


4. The use of station grounds acquired: un- 
der the act of March 3, 1875, is not restricted 


_to the uses specifically mentioned in the act, 


but may, upon @ clear and definite showing — 


of necessity, therefor, include any use legiti- - 
‘mate to the geheral business of railroading as a 
* .cartied on by railroad companies: generally in 
‘|? SOEvIng THE Public s3 zien sch de nis an ha ete 599 

6. The act-of March 3, 1875, does not con-. . 


template or authorize the inclusion within 
an. application for station purposes: of lands 
desired merely for the purpose of taking . 


therefrom earth and other material to be used. | 


in the. construction or maintenance of the. 


CANALS, Drrcws; z AND RESERVOIRS. - 
6. Regulations of May 7 and July 10, 1912, 
amending paragraphs 8, 38, and 43 of regula- 


tions of June 6, 1908........ Nsenea ..... 18,101... 
7::Application of the city of San Francisco . 


forsLake Eleanor and Hetch Hetchy Valley: 
reservoir sites, in. Yosemite National. Parks 


considered and discussed... .....2.:...- ateas 561 


mos: 


686 


Right of ‘Way—Continued. Page, 
Canats, DitcHEs, AND- RESERVOIRS—Con. 
8. A prior subsisting approval of a right of — 
way under the act of March 3, 1891, will not 
_ prevent favorable action Upon a second appli- 
eation for right of way under said act, in con- 

_ flict with the approved right, where the pub- © 
“lic interest would be best subserved and pro- < 
_. tected by SUCH COUTSC. soo seeeececeeeceneceee 516 

9. An application for an easement, andar a: 
sections 18 to 21 of the act of March 3, 1891, 
for a site of an irrigation reservoir, the utili- 
zation of which might jeopardize ‘the success . 
of a Government reclamation project, should 
not be granted, but. authority to construct - 
such reservoir, under. the supervision: and 

control of the Secretary of the Interior; may - 
_ be granted: under the provisions: of section: 2° 


“of the act of February 7 DL!) H eae ewceed 425° |. 


10. The mere: fact that. lands: reserved. Qs: 
reservoir. sites: under the acts of October 2, 
1888, and August 30, 1890, fall within the 
exterior limits of a national’ forest subse- - 
quently created does not in anywise change 
their status of reserved: reservoir lands, or 
_Yender them subject to appropriation under 
section 4 of the act of February 1, 1905, grant- 
ing rights of way for the construction and 
maintenance of dams, reservoirs, etc., for- 
municipal and mining purposes, within and 
across forest reserves of the United States.... . 31 

11. A water-right permit issued by the State — 
of Wyoming toanapplicantforrightof way for 
reservoir, canal, or ditch easement under the 

_ act of March 3, 1891, qualified byindorsement 
‘thereon that the waters of the stream from > 
which he proposes to secure his water supply 
is already largely. appropriated and that ‘‘the 
issuance of this permit grants only the right: 
to divert and use the surplus or waste waters 
of the stream, and confers no rights which will 
“-interfere with or impair the use of water by © - 
prior appropriators,” does not constitute a 
_ prima facie showing of right to appropriate | 
sufficient water to utilize the grant, in con- 
templation of departmental regulations, and _ 
the applicant will be required to furnish other: 
satisfactory prima facie evidence showing that 
he will be able to control, through diversion or 
. ‘storage, sufficient water to utilize the grant 
desired ....... Sau iadecude rasa gedeuewscaceo: 10 


-POWER PyAPOREA: i a 
12, Regulations of J anuary 6, 1913, govern- 

ing rights of way for elect! pews trans- 

WUSSIO UNOS. Sch apdivexlescevsceussdsweecst< 454 
13. Right of way granted. to .Great Falls 

” Power Co., under the act of March 4, 1911, for — 

electrical power transmission lines... .. .-- 460,471 
14. Reguiations of August 24, 1912, concern- - 

_ ing rights of way for power purposes through 

: public lands and’ reservations ear Na- 

tional Forests) -..-.- eigenice ee ead Satuwa es - 150 
15. Regulations of March 22 » 1913, governing 

; tights of way for power purposes through 

~ public lands and ‘reservations under the act 


ote Ve 1901.: er er rere re ee 532 | 


Bight of Way—Continued. | 





INDEX.. 


Page 
POWER PURPOSES—Continued. 
16, Special rules governing sroteats ee 


applications. for permits for development, 


transmission, and use ofpower....-........-- 590 
17. All projects wherein the power possibili-. 
ties are.such as to constitute the main factor __ 
of value should be:made the subject of permits. — 
under the act of February 15, 1901, and the 
regulations thereunder rather. than of ease-:. . 
ments under the acts of ae ae AM, and 
May Il, ARGS baie hoe eb heh ha wn O24: 
18. The authority to poeta adanmacross™ . 
the Pend d’Oreille River conferred upon the: 


Pend d’Oreille Development Co.'by:theactsof 
|. February:25, 1907, and May. 20,-1912,extends.. 
es only to the jurisdictional interest of the United: - , 

_ States’ in. the navigable -waters: and: does-.* 
not. dispose of any property: rights: of the: =. - 


Government: in. the public: lands;::and the’: °-- 
plans and specifications for construction of 
the dam submitted to the Secretary of War for 


approval, which indicate the use of lands of » 


the United States within Kaniksu National - 
Forest and power-site reserve No. 72, should |. 
not be approved until permits for use of the 
lands shall have been secured from both the 
Secretary of Agriculture and the Secretary of. 


_ the Interior under the act of February 15, 1901. eas 


Pree Lines. 

19. The grauts of rights of way contained in 
the act of March 3, 1891, as amended by the 
act of May 11, 1898, are limited to ‘‘ditches, - 
canals, or reservoirs, 7 and should not be ex- . 


‘tended to include a conduit wherein water 


flows under pressure, as in a pipe line, unless 
it is a mere incidental connecting link in a 
conduit wherein water flows, as in a canal or 
ditch, as for example a culvert‘or an inverted. 


siphon to carry an irrigating « ditch ' past a 


20, Applications fcr riglits of way for pipe 


"lines should be made under the act of Febru- 
_ary 15, 1901, which act specifically authorizes 


the Secretary of the Interior to permit the use: 
of rights of way for ‘‘nipes and pipe: lines, 
flumes, tinnels, or other water conduits rte 188 


‘School Land. 


1. A State will not be permitted to ee a 
second school indemnity selection during the | 


2 pendency of a prior selection based upon the 
same loss, and thus segregate two tracts upon 
| asingle base... Ce Sa 1S Saas eae at rata ae ~ 135 


2. The grant of sections 16.and 36 made to 
the State of Washingtor by’ the act of Feb- 


- ruary 22, 1889, was prior to survey oftheland 


in compact only—an. executory agreement; 
and until survey it was competent for the — 
Congress of the United States to make other ~~ 


- disposition of theland...........2..--.02-2.- . 621. 


3. The State of Washington acquires no 
vested right or title under the grant of sections 
16 and 36 made to said State, for school pur- 
poses, by the act of February 22, 1889, until 


_ said sections have been identified by survey; 
_and, by virtue of section 2275 of the Revised 


Same condition as it was at the date ofits at- 


_ INDEX. 


School Land-——Continued.- ‘Page.’ |. 
Statutes, as ainended by the act of ‘Febniary 
28, 1891, a bona fide settlement upon a section 
16 ‘or 36, ‘existing at the date of such identifica- 
tion, excepts'the land covered thereby from 


‘the operation of the grant. . ee oSersane recast 62 oy 


4, By an erroneous attempt to sell lands in 


a school section while embraced in a reserva- — : 


’ tion, the Statedoes not, whereitsubsequently 
clears. the apparent cloud on the title, forfeit. . 

its right to make indemnity selection of other 
- lands in lieu thereof; but in such case it will 
"be required to show that the land is in the 


tempted conveyance......... sitiiec ouee ce ae 
5. Sections 13, 16, 33, and 36 in nthe ‘so-called. 

pasture and wood reserves are subject to dis- - 

. position for the benefit of the Indians under the: 

provisions. of the act of Congress of March 3, 
1911, and did not pass to the State of Okla- 

_ /homa under its school grant, which must. be 
satisfied; so far-as these lands are concerned, 


under the ancecunlty. Prdyvsstons) of the actof — =). 


. 6. Title. to lands granted for school pur- 


~ F poses does not pass to the State until identi- 


fied by survey, and if at that time included 
in a reservation, title does not pass until the. 
reservation is vacated and the land restored 
to the public domain, prior to which event 


. the right of the State is merely expectant, or | 


inchoate, and it has no right or title to assign 
OF CONVOY sennetwastacess Meine ces Sigtite es ae 
7. No title is acquired under-or by virtue of 
a school indemnity selection until the same 
has been approved by the Secretary of the . 
Interior; and where the lands embraced in a 
selection are classified as oil lands and with- 
drawn under the provisions of the act of June 
25, 1910, the Secretary is without authority to 
‘ approve the selection in the face of such with- | 
drawal; but it. should be rejected, without:  - 
prejudice to the right of the State to submit . 
showing with a view to securing reciassifica- 
tion of the lands and to apply anew therefor 
_ in-event of their restoration.....-..........- 


Settlement. a 

1. Settlement, residence, and iapravaiient 
upon a tract of unsurveyed public land confer | 
no such right upon the settler as will prevent: 
withdrawal thereof by the Government fora ~ 
Public PUMpose..sssce ese ot bocce xewsccnaeewas 

2. The fact that occupancy of.a settlement 
claim, lawfully initiated, is interrupted by 
~ order of a court does not operate as a termina- 
- tion cr abandonment of the settlement claim. 430 

3. While homestead entrymen. have some- 
times been allowed credit for constructive 
residence during absences due to official em-— 
_ ployment, such absences have never been 
recognized as residence on mere settlement 
claims prior to entry..... ee ee mee 
4, The preferential right of entry eoatarad 
~ upon homestead settlers by section 3 of the - 
act of May 14, 1880, is a personal privilege 
which can not be transferred to another; and - 
no such right is acquired by an attempted. 


Settlement—Continued. 
purchase of-a. settlement claim : as an defeat 


430. 


the rights of an. intervening settler...-.... » 
_ 5. Prior to the act of August 9, 1912, a settle- 


ment right to unsurveyed land could not 
attach to more than:160 acres; and one claim- 


ing a larger area by virtue of settlement on 2 
unsurveyed land prior to that date will be | 


3 ‘Tequired to’ elect which part, not exceeding 
160 acres, he will retain and Ci ae 


6. The rule that protects a settler upon one: 


". subdivision of a quarter-section against. en-— 


croachment -by others upon any portion. of 


that quarter-section, based upon the doctrine’ 


of. notice imparted by the settlement, has no | 
application where two persons made simul- 


taneous settlements upon the same quarter- 
section at the time of the opening of the land 


at midnight; but in such case the land may 


be divided between the parties. :...-..-...-- 
7. Where an alien settler declared his inten- 


: tion to become a citizen of the United States 
on the same day he fiied his application to. 


make homestead: entry for the land settled 


upon, the Land Department will not inquire 
as to the particular hour of: the: day such 
declaration was made, with a view to ascer- 
taining whether it was prior or subsequent to- 
the hour of filing of the application to enter. . 
-& Where by inadvertent action of. the 
Land Department in issuing patent to a 


316. 


railway company for a tract of land embraced - 


in a. settlemerit claim the remaining tracis 
embraced. in the settlement claim are ren- 


dered noncontiguous, the settler may be per- -- 


mitted to make entry of the remaining tracts 


notwithstanding their noncontiguity with _ - 


of Equitable Adjudication for confirmation . - 


Soldiers’ Additional. 


See Homestead, 9-20, 


‘Stare Decisis. 


1, While the rules of res judicata ie stare 


the view of submitting the entry to the Board. 
375. 


decisis should be considered and respected by | 
the Secretary of the Interior, he is not pre | 


eluded thereby from taking proper action in 
any matter remaining subject to his aaa 


‘Statutes. | 


See Acts of Congress and Revised Statutes . 


on 


cited and construed, pages xx and xxiii. 

1. Where there is a discrepancy between the 
printed statutes and the enrolled act the 
latter will control............. Abend sn 


2. As a rule of construction, a seainte ; 
amended is to be understood in the same sense - 


exactly as if it had. been so enacted at the 


Survey. 


See Afining Claims, 8. 


Swamp Lands. 


‘1. Regulations of May 16, 1912, amending 


paragraph 4 of regulations of February 29,1912, | 


Telating to drainage of swamp and overfiowed 
Jands in Minnesota...... Souwese Ue tau cw ae 


* Page. - 
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Timber and Stone. cy 


INDEX. 


Page, 


1. Where a timber-and-stone applicant ex- © 
amined the land applied for within 30 days 


‘prior to the filing of his application, a showing 
of further examination by the applicant i is not 


2, Lands ceded to the United States by the 


‘Comanche, Kiowa, and Apacho tribes of In- - 


dians, and, by the act of June 6, 1900, made 


‘Subject to disposal under the general provi- | 
' sions. of the homestead, town-site, and mining. 


laws, are not subject to disposal under the 


timber and stone act.............--.+------- ‘ 


3.. Section 1 of the act of March 3, 1911, au-— 
‘thorizing the reinstatement of. ‘homestead . 

_ entries canceled or relinquished because ofthe _ 
erroneous. allowance of such entries after the — 


withdrawal of lands for national forest pur- 


poses, makes no provision for the reinstate- - 


ment of canceled timber and stone entries. en 


. Timber Cutting. | 
See Alaska Lands, . 


Town Lots. | 


261 


1. A foreign corporation: authorized: to do. . 


business within: the State of Montana, and 
empowered by its charter and the laws of that 
State to hold real estate, and which has im- 
proved and is in possession of and conducting 
its business upon town lots within the town 


site of Poplar, in that State, is qualified within _ 
the meaning of section 14 of the act of May 30, 


1908, so far as the requirement of-residence is 


- concerned, to make entry of such lots under 


and in accordance with the provisions of that 


SpOCH ON aie actiuaue teks palueeutd ons anedaastes 3 


Warrants. 


_ 1, General circular of May 24, Tee 


Water Right. 


1. Under the statutes of Colorado, prior ap 
propriation of water from a river gives the. . 


appropriator a right to only so much of the 


natural flow.of the river as is applied by him: 


to beneficial uses, and does not entitle him to 


have the natural flow of the river maintained. 
in order that the amount of water appropri- 


ated by him shall continue available under — , 


theparticular method adopted by him to carry. 

it to the land upon which it is used; and so | 
long as sufficient water is left in the river to . 
meet. the prior appropriation and beneficial ~ 


- use, the prior appropriator can not lawfully. 
 orequitably complain of the diversion of other .- . 


waters of the river through appropriation and 
beneficial use, even though such appropria- _ 


. tion and diversion should so lower the level = 
of the river as to necessitate the adéption by =. 
him of other methods of transferring the - 


water appropriated by him from the river to 
the lands upon which it i is used...... waeeenee 39D 


| Withdrawal. 


See Reclamation, 1-8. ee 
1. Circular of October al, 1912, under act of 
August 24, 1912, - respecting | ea pem oe of 


~ withdrawn lands. .........0....2eenen we enees : 345 | 


2. Settlement, residence, and icaprovement 
upon a tract of unsurveyed public land confer 
no such right upon the settler as will prevent 
withdrawal thereof by the Government for 


& public purpose... .......0.ssscccevazeccee 27 
| Words and Phrases. Construed. | 


1. “Hereafter” inact of February 16,1911. 78 
2, “Filing fees” in act of February 3, 1911. 420 
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